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Il - OVERVIEW OF CURRENT LEGAL REG ME

A Treaties and International Agreenents

International law is applicable to space stations for three reasons:
first, space has been defined by the Quter Space Treaty as an international
real m beyond the sovereign claim of any nation or group of nations®, second,
article VI of the U S Constitution states that: “Treaties nmade, . . . under the
Aut hority of the United States, shall be the supreme Law of the Land”;
therefore, U S. citizens engaged in space activities are bound as a matter of
donmestic law by self-executing provisions of the space treaties’, and third,

since the space station currently under consideration by NASA w Il include
sonme level of international participation, attenpts to apply US. Jlaw to the
entire space station will raise questions with an international dinension.

TheUnited States has signed and ratified four international space
agreenent s:

0 Treaty on Principles Governing the Activities of States in the
Exploration and Use of CQuter Space, Including the Mon and
Ot her Celestial Bodies (The CQuter Space Treaty, 1967)°

‘Outer SPACE Treaty, ,riicle |, (18 U S T. 2410; T.1.AS. 6347).
4 Not all treaties made by the United States inmmediately become U S. {omestic
| aw. Treaties can be classified as self-executing (those which becone
domestic law i medi ately) and nonsel f-executing (those which require sone
action on the part of Congress to inplenent). For two different applications
of this rule, see: Sei Fuji v. State, 242 P.2d 617, 38 Cal.2d 718 (1952),
where the California Suprene Court held that the general purposes and
objectives of the the UN Charter did not inpose legal obligations on the

i ndi vi dual menber nations or create rights in private persons; and Asakura v.
City of Seattle, 265 U S. 332, 44 S.Ct. 515 (1924), where the U S. Suprene
Court held that a local |aw prohibiting non-citizens from operating as
pawnbrokers violated a treaty between the United States and Japan.

5 Th,United Nation’s Committe on the Peaceful Uses of Quter Space (COPUQCS)
whi ch was responsi ble for drafting these four treaties also drafted the
“Agreenent Governing the Activities of States on the Mon and O her Celestial
Bodi es” (the Mon Treaty, 1979). Al t hough the United States participated in
the drafting of this fifth treaty, it neither signed nor ratified this
document .
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0 Agreenment on the Rescue of Astronauts, the Return of
Astronauts and the Return of Objects Launched into Quter Space
(The Astronaut Treaty, 1968)";

0 Convention on International Liability for Danmage Caused by
Space (bjects (The Liability Convention, 1973)°% and

0 Convention on Registration of Objects Launched into Quter
Space (The Registration Convention, 1976)°.

Most of the fundanental principles of international space |aw can be
found in the 1967 Quter Space Treaty. The 1968 Astronaut Treaty, the 1973
Liability Convention, and the 1976 Registration Convention serve primarily to
el aborate sone of these general principles. Taken together, these Treaties
establish a wunique international |egal regine for space. Al t hough this
subject has been dealt with in greater detail elsewhere”it is useful to
exami ne some of the principles that have relevance to the devel opnent and
operation of a space station.

1) The Legal Character of CQuter Space. Quter space is considered
by nost jurists to be res communis; that is, a place that is owned by no one
but is free for use by everyone. Article Il of the 1967 Quter Space Treaty
states: “outer space, including the Mon and other celestial bodies, is not

subject to national appropriation by claimof sovereignty, by neans of use or
occupation, or by any other neans.”

Al t hough space ma not be “appropriated,” it is “free for exploration
and use by all States.”® In some circunstances this “use” may even be

°18 U.S.T. 2410; T.1.A S. 6347.
19 U.S.T. 7570; T.1.A S. 6599,

24 U S.T. 2389; T.1.A S 7762.
‘28 U.S.T. 695; T.l1.A S. 8480.

See generally: Carl Q Christol, The Mdern |nternational Law of Outer

Space, (Perganon Press, 1982); Manual on Space Law, Jasentuliyana and Lee,
eds. , (Cceana Publishing, 1979); Nicolas M Mtte, Aerospace Law, (Carswell,
Ltd., Canada, 1969); Mres S. MDougal, Harold D. Lasswell, and lvan A

VI asic, Law and Public Oder in Space, (Yale University Press, 1963). For a
nore detail ed exam nation of how the current space treaties relate to space
station devel opment and activities, see: Eilene Galloway, “The Relevance of
CGeneral Miultilateral Space Conventions to Space Stations,” paper delivered to
the International Colloquiumon Space Stations, Hanburg, Gernany, October 3-4
1984; Hanilton DeSaussure, “The Inpact of Minned Stations on the Law of CQuter
Space,” San Diego Law Review, vol. 21,No.1, March 1984.

1967 Quter Space Treaty, supra, note 6, article I: “Quter Space, including
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excl usi ve. For exanple, a country that places a broadcasting satellite in
geostationary orbit* prevents other countries from placing broadcasting
satellites in that identical position in that orbit. Such exclusive use is

al l oned because it constitutes neither a permanent “appropriation” nor an
attenpt to extend state sovereignty.” A simlar situation exists in maritinme
| aw. Nations may not claim sovereignty over portions of th, high seas;
however, when conducting activities such as naval maneuvers, satellite |aunch
or recovery at sea, or mssile tests, nations have in the past exercised
tenporary control over portions of the high seas. 14 | both naritime [aw and
space law, tenporary exclusive use is allowed as long as it is acconplished
with “due regard” for the corresponding interests of other states.®

2) The Status of Private Sector Space Activities. There was sone
initial disagreement as to the legal status of private sector space
activities. The United States has always encouraged the private sector to
participate in space exploitation. “The Soviet Union initially opposed this
i dea. In 1962, the Soviets introduced a draft treaty which stated: *“All
activities of any kind pertaining to the exploration of outer space shall be
carried out solely and exclusively by States. Y In order to resolve this

the nmoon and other celestial bodies, shall be free for exploration and use by
all States without discrimnation of any kind, on a basis of equality and in

accordance with international law, and there shall be free access to all areas
of celestial bodies,"

12 A circular, equatorial orbit whose period of rotation is equal to the
period of rotation of the earth; a satellite in such orbit remins
approximately fixed in relation to the Earth.

“Some jurists have argued that the “first come, first served” pethod of
allocating orbital slots ampbunts to an “appropriation” in violatio,of the
Quter Space Treaty. See: Ram S. Jakhu, “Legal Aspects of the WARC”

I nt er nedi a, May 1985, vol. 13, No. 3, p. 17.

“States have also recognized the right to establish permanent platforns on
the contiguous high seas over the continental shelf. (Rodrigue v. Aetna
Casualty and Surety, 395 U S. 352.) As long as these platforns are not a
hazard to maritine navigation, they do not contravene international |aw

“Article I X of the Quter Space Treaty provides that states shall «:gnduct
all their activities in outer space . . . with due regard for the corresponding
interests of all other states. . .* Article 87 of the 1982 United Nations
Convention on the Law of the Sea states: “[Freedom of the high seas] shall be
exercised by all States with due regard for the interests of other States. "

*I'n 1960, President Ei senhower directed NASA to “advance the needed research

and devel opnent to encourage private enterprise to apply its resources toward
the earliest practical utilization of space technology for comrercial civil
conmmuni cation requirenments.” \hite House Press Rel ease, Dec. 30, 1960.

“U.N. Dec. A/ac, 105/L2; UN Doc. A/5/81, Annex 3.
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conflict, the United States proposed that each country should bear the
responsibility for the activities of its nationals in space. This
conprom se was acceptable to the Soviet Union and was incorporated in article
VI of the 1967 CQuter Space Treaty.®

The space treaties declare that, wunder certain circunstances, a
country is both ‘responsible’ and ‘liable’ for the space activities of its
national s. It is inportant to note that this differs from the common practice
in both maritime and air |aw. The United States exercises a supervisory role
(responsibility) with respect to ships and planes owned by the private sector
but does not accept the financial risk (liability) for the actions of these
assets. In space, under certain circunmstances, the U S. Government has both a
supervisory and a financial responsibility.

The principle of state responsibility for the actions of its nationals
is incorporated in articles VI and IX of the 1967 CQuter Space Treaty.
Al though the 1967 Treaty does not specifically grant private industry the
right to undertake commercial activities in space, the U N debates on this
subject make it clear that such rights were contenplated by the drafters and,
in fact, already existed--at least in the United States--as a result of the
1962 Communi cation Satellite Act.

3) State Responsibility for Actions in Space. Article VI of the
Quter Space Treaty states:

States . . . shall bear international responsibility for national
activities in outer space, . . . whether such activities are carried on by
governnent al agencies or by non-governnental entities, and for assuring
that national activities are carried out in conformty wth. . . (this)
Treaty. The activities of non-governnental entities in outer space,

shall require authorization and continuing supervision by the appropriate
State party to the Treaty.

Sonme authors have suggested that a state’'s responsibilities under
article VI are extensive:

(While no one would doubt the need for government control over
space activity at its present stage, . . . Article VI would prohibit, as a

"U.N. Dec. A/AC. 105/L5; U.N. Dcc. A/5/81, Annex 3.

“Article VI of the outer Space Treaty provides that states shall bear
international responsibility for the conduct of their nationals in outer
space. The United States has not undertaken to bear donestic responsibility,
vis-a-vis its own nationals or their property.

“I'n recognition of this fact, tne standard NASA |aunch service agreenent
requires the customer to obtain third-party liability insurance to reduce or
elimnate the financial exposure of the U S. Governnent.
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matter of treaty obligation, strictly private, wunregulated activity in
space or on celestial bodies even at a tinme when such private activity

becones nobst commonpl ace. Al though the ternms “authorization” and
“continuing supervision” are open to different interpretations , it would
appear that Article VI requires a certain mninmum of [|icensing and

enforced adherence to governnent-inposed regulations. 21

Wth respect to government or private activities that could “cause

potentially harnful interference with activities of other States,” a state,
under article 1X of the Quter Space Treaty, nust “undertake appropriate
international consultation before proceeding with any such activity.” Article

| X s language is significant because it can be read as inposing an active duty
to regulate, whereas article VI mght be read as inposing only a passive duty
to supervi se.

4) State Liability for Actions in Space. Article VII of the
Quter Space Treaty and article 11 of the 1973 Liability Convention extend the
concept of State responsibility to include the concept of liability for
certain space activities. Article Il of the Liability Convention provides
that a launching State is absolutely l|iable*for “damage caused by its space
object on the surface of the earth or to aircraft in flight." 23 If the danmage
does not occur on earth or in the air, then the launching state is “liable
only if the damage is due to its fault or the fault of persons for whomit is
responsi ble. “2°

The Liability Convention applies only to “launching states, ” which are
defined in article | as:

(i) A State which |aunches or procures the launching of a space
obj ect;

#* Jasentuliyana and Lee, Manual of Space Law, vol. 1, p. 17 supra, note
However, it mght reasonably be argued that the “authorization and continuing
supervi sion” required by registry states relate to treaty conpliance and
safety, not to the general activities of private firms, A conparison could be
made to the present state of U S. comercial aviation, in that market forces
are allowed to dictate fares, rates, and capacity, but the FAA retains sole
responsibility for air safety.

22 There is an inportant |egal distinction between absolute liability and

fault liability. Under an absolute liability standard, the plaintiff need
only prove that the incident occurred and that the injury resulted from the
i nci dent. Where the standard is fault liability, the plaintiff nust also

prove that the defendant was at fault, that is, that the defendant acted with
negl i gence,

23 The Liability Convention does not apply to damage caused by a launching
state to its own nationals. This problemis discussed in section VI.

24 Liability convention, supra, note 8, article Il

10.
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(ii) A State from whose territory or facility a space object is
| aunched;
Under this schene, if state A launches a space object for a private

corporation of state B fromthe territory of state C, states A and C would be
consi dered | aunching states and therefore absolutely |liable for damage done on
Earth. The question of state B's liability is unclear, even though state B
woul d be responsible wunder article VI of the OQuter Space Treaty for the
“aut hori zation and continuing supervision” of the private sector party. |If
state B is considered to have “procured” a launch, then presumably it would
also be liable.”

The Liability Convention allows an injured party to file a claim
agai nst any launching state. Therefore, in the exanple given above, states A,
B, and C might all be held liable. To offset a potentially inequitable
outcome, article V of the Liability Convention allows a state that has paid
compensation for damages to present a claim for indemification to other
participants in the joint |aunching.

The Liability Convention grants neither rights nor responsibilities to

the private sector. If the nationals of a launching state cause damage to the
national s of another state, the damaged party nust have its governnent present
a claim for conmpensation to the governnment of the launching party. The

Convention does, however, acknow edge the right of individuals to pursue
remedi es outside the Convention.

5) State Jurisdiction Over Space Objects. The 1967 Quter Space
Treaty establishes the principle that “A State . . . on whose registry an object
| aunched into space is carried shall retain jurisdiction and control over such
obj ect and over any personnel thereof, while in outer space or on a celestial
body. " * In other words, the rights and responsiblities of the state of

registry of a space object are simlar--though not identical--to those of the

*Article VI of the Quter Space Treaty holds a state responsible for the
actions of its nationals; however, it does not say that the action of a
national is identical to the action of the state. In the exanple above, if
state B's nationals procure a launch, it is not inmediately clear that state B
has procured a | aunch. Therefore, although state B would be responsible, it

m ght not be liable for the actions of its nationals. It is interesting to
note that the 1973 NASA/ ESA Spacel ab Agreement (24 U.S. T. 2049; TIAS 772) is
al so anbiguous with respect to these terms. Article 11 is entitled
“Liability” but the article speaks only of “responsibility.”

®Liability convention, Ibid. , article VIII.

“Article Xl (2) states: “Nothing in this Convention shall prevent a State,
or natural or juridical persons it mght represent, frompursuing a claimin
the courts or adminstrative tribunals or agencies of a launching State.”

#1967 Quter Space Treaty, supra, note 6, article VIII.
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state of registry of a ship.

In addition to the registries of the individual |aunching states
mentioned in the Quter Space Treaty, the Registration Convention instructs the
Secret ary- Gener al of the United Nations to nmaintain a separate registry.
States on whose registry a space object is recorded are to notify the
Secretary-General “as soon as practicable” of the:

(a) Nanme of launching State or States;

(b) [A]lppropriate designator of the space object or its registration
number ;

(c) Date and territory or location of |aunch;

(d) Basic orbital paraneters. ..;

(e) General function of the space object;?

VWere two or nore states might be considered “launching states,”
article Il of the Registration Convention provides that “they shall jointly
determine which one of them shall register the object. 1130 Although only one
of the parties can register the object, article 11 acknow edges that the
registration decision is “wthout prejudice to appropriate agreenents
concluded or to be concluded anpong the launching States on jurisdiction and
control over the space object and over any personnel thereof."

B. U. S. Space Law

Until recently, U'S. space |aw-excluding teleconmunication |aw"--
consisted primarily of reulatory interpretations of the 1958 National
Aeronautics and Space Act.® When U.S. space ‘exploration began, donestic

space laws were not as inmportant as they are now, since the governnent was the
primary actor in space. NASA, working with private contractors, devel oped the
technologies that it needed to conduct its research; these technologies form
the basis of what are now the infant space transportation, renote sensing, and
materials processing in space (MPS) industries.

*Regi stration Convention, supra, note 9, article IV.
“Regi stration convention, supra, note 9, article II.

“The 1962 Communication Satellite Act (47 U S.C. 701 et seq.), which

establ i shed COMSAT as a private corporation and the U S. participant in

| NTELSAT, is one of the npbst significant pieces of domestic |egislation
affecting space activities. However, this paper does not address problens of
comuni cations | aw. For a discussion of current political and |egal issues in
satellite communications, see, US. Congress, Ofice of Technol ogy Assessment,
International Cooperation and Conpetition in Cvilian Space Activities, OTA-

| SC-239 (Washington, DC. U S. Governnent Printing Ofice, July 1985) Chapter

6.

#42 U.S.C. Sec. 2451, et Sseq.

62-622 0- 86- 3 : 3
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Following the conpletion of the Apollo program the emphasis of the
Us. space program began to shift from achieving technol ogical superiority
over the Soviet Union and solar system exploration to the pursuit of prograns

with nore obvious earth-oriented benefits. In 1978, Presi dent Carter
announced that the United States would “encourage domestic commrerci al
exploitation of space. . . for econom ¢ benefit...”* The Reagan

Administration has continued and expanded the Carter policy of encouraging
comercial space activities.

In a relatively short period of time, the US. private sector began to
generate proposals for private Jlaunch, renote sensing, and nmaterials
processi ng services. *as each of these technologies raised a different set
of legal issues, pressure began to build to develop legislation specifically
crafted to each technol ogy. In 1984, Congress passed and the President signed
into law the Land Renote-Sensing Conmercialization Act®*and the Commerci al
Space Launch Act. *These bills were designed to encourage the devel opnent of
private renote sensing and space transportation industries and to establish
the mininum but essential |evel of government regulation required by article
VI of the 1967 CQuter Space Treaty.

“White House Press Release, “Description of a Presidential Directive on
Nat i onal Space Policy,” June 20, 1978.

“For a detailed look at the history and current structure of each of these

i ndustries, see: International Cooperation and Conpetition in Cvilian Space
Activities, supra, note 31;see also: U S. Congress, Ofice of Technol ogy
Assessnment, Civilian Space Policy and Applications, OFA-STI-177 (Washington,
DC. U S. CGovernnent Printing Ofice, June 1982).

*Public Law 98-365; See also: Richard DalBello, “The Land Renpte Sensing
Commerci alization Act of 1984,” Space Policy, August 1985.

*Public Law 98-575; See also: E. Jason Steptoe, “Regulation of private
Commerci al Space Transportation by the United States Departnent of
Transportation,” Anmerican Institute of Aeronautics and Astronautics,

Proceedi ngs of the Twenty-Eighth Colloquium on the Law of Quter Space, 1985.



