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- CRIM NAL LAW I N SPACE

Any investigation into the application of crimnal law to activities
in space nust address two interrelated questions: “What body of crimnal |aw
is to be applied?”; and “How are the relevant laws to be enforced?”

A Jurisdiction and Control

The sinple answer to the first question is: “Watever nation has
jurisdiction and control over the space object. ” As discussed in detail
above, questions of jurisdiction are not easily resolved w thout first know ng
how the space station is to be owned and registered. If some type of shared
jurisdiction and control schene is used, and if nore than one nationality is
represented in the crew, it is possible that there would be nore than one body
of crinmnal law that could be applied. In that case, the nations involved
m ght wish to agree in advance to adopt one nation's laws, a special crimnal
code conposed of the | aws of several nations, or a special set of “conflict of
law’ rules for applying different national laws in different situations.

It is also inportant to remenber that jurisdiction can be based on

more than ownership and registration. In principle, all a nation need do is
establish a genuine link between itself and the persons, property, or events
over which jurisdiction is clained. As a result, should a French astronaut

assault a CGerman astronaut on a U.S. space station, both the French and German
courts, relying on the nationality principle, and the U S. courts, relying on
the territorial principle, might claim that they had the right to exercise
crimnal jurisdiction over the French astronaut who conmitted the crine.

In light of these difficulties, it mght be desirable to sinply
negoti ate an agreenent in advance of occupying the space station. Negot i at ed
agreenents have been used effectively to govern the activities of diplomts
and soldiers stationed in foreign |ands. Since article Il of the Registration
Convention allows nations to enter into separate agreements with respect to
jurisdiction and control over space objects and personnel, this might be an
effective way to manage crimnal actions in space, at least with respect to
the first space stations. In the past, three basic options have been used:

0 Conplete Immunity From Prosecution - Assuming that one

nation’s | aws are chosen to govern the space station, other nations might w sh
to protect their space station astronauts with imunities similar to those
enj oyed by dipl omats. Under such a scenario, the individual governnents would
be responsible®”for the good conduct of their citizens but individual
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citizens could not be charged for civil or crinminal offenses conmtted while
on the space station. Astronauts on board the spacecraft of another nation
woul d, then, have the status of diplomats in a foreign |and.

0 Limted Imunity - If conplete inmunity were judged
undesirable, nations mght wish to negotiate nore limted agreenents. For
exanple, individuals nmight be liable for actions not acconplished as part of
their “official duty.” Al'ternatively, individuals nmght be liable for civil

wongs but inmmune to crimnal prosecution.

0 Negoti ated GCeneral Agreenent - The nations of th North
Atlantic Treaty Organi zation (NATO have devel oped a conpl ex set of agreenents
(Status of Forces Agreenents) to govern questions of jurisdiction and control
with respect to NATO troops stationed in the respective countries. These
agreenents grant the host countries exclusive jurisdiction over sone offenses
and grant concurrent jurisdiction over others. Where concurrent jurisdiction
exists, one nation may be given prinmary jurisdiction which my be waived, at
its discretion, in favor of sone other nation. Such negoti ated agreements
woul d be useful whether jurisdiction and control of the space station were
hel d by one nation, several nations, or whether nations retained control over
i ndi vi dual nodul es.

B. Ability to Enforce Crimnal Laws

It is inportant to renmenber that a state having the jurisdiction t.
prescribe a rule of law may not, in all cases, have jurisdiction t. enforce
that rule. In the Case of the S. S. Lotus,®a French nerchant vessel struck
a Turkish vessel on the high seas killing a nunber of Turkish nationals. When
the French vessel landed in a Turkish port, a French officer was tried and
convi cted for manslaughter under a Turkish law attaching crinmnal penalties to
collision on the high seas. 84 The Permanent Court of International Justice

hel d that the Turkish vessel was |ike Turkish soil; therefore, Turkey had the
jurisdiction to prescribe the crimnal |aws which had been applied to the
French officer. Because the French officer later landed on Turkish soil,
Turkey had the jurisdiction to enforce the laws in question. Had the French

ship not landed in a Turkish port, this would not have affected the right of
the Turkish Governnent to prescribe the rule in question but it would have

¥ Such "responsibility pight or might not include financial “liability” for
actions conmmitted aboard a space station.

83 P.ci.y., ser. A No. 10 (1927); [1927-1928] Ann. Dig. 153 (No. 98),

84 Wile the offense of manslaughter occured on the high seas, the Turkish |aw
was nuch broader, enconpassing any offense ‘abroad’ against Turkey or a
Tur ki sh national . The Turkish law reflected an acceptance of the passive
personality principle (discussed above, note 38). This principle is not
recogni zed by the United States except in extraordinary cases such as
terrorism
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altered its ability to enforce that rule.

Al though the decision in the Lotus case is no longer a valid precedent
in maritime law, 85 it does serve to highlight several inportant space station
i ssues. For exanple, suppose the United States and Great Britain jointly own
a space station but maintain jurisdiction and control over their separate
space nodul es. Now, further suppose that a British astronaut assaults a U S.
astronaut while the U S. astronaut is in the British nodule. There is no
doubt that the United States would have the jurisdiction to pass laws
prohi biting such conduct; whether the United States would have the
jurisdiction to enforce such rules would depend on whether it had sone prior
agreenment with the British Governnent. Lacking an agreenent with the British
Governnent, the United States would not have jurisdiction to enforce these
laws in the parts of the space station under British jurisdiction and control

C. US Crimnal Law in Space

Initially, NASA regulations were the primary neans by which US. law
was extended into space. The authority to develop these regulations was
granted to the Administrator in the 1958 NAS Act. As currently witten,

these regulations grant the shuttle commander broad authority over U S. and
foreign crew menbers to enforce order and discipline during space shuttle
flights.” In 1976, NASA's administrative regulations were strengthened by

85 Article XI of the “Convention on the Hi gh Seas,” Apr. 29, 1958 (13 U S.T
2312; T.l1.A S. 5200) states:
1. In the event of a collision or of any other incident of navigation
concerning a ship on the high seas, involving the penal or disciplinary
responsibility of the nmaster or of any other person in the service of the
ship, no penal or disciplinary proceedings may be instituted agai nst such
person except before the judicial or adm nistrative authorities either of
the flag state or of the state of which such person is a national
See al so: 1982 United Nations Convention on the Law of the Sea, article
97.

86 Section 203 (c) states: “... the Adninistrator is authorized. . .to make,
pronul gate, issue, rescind, and amend rules and regulations governing the
manner of [NASA' S] operations and the exercise of the powers vested in it by
| aw’; (42 U . S.C. 2473).

87 14 C.F.R. 1214 702 (1972) states:

2. (a) During all phases of an STS flight, the STS commander shall have
the absolute authority to take whatever action is in his/her discretion
necessary to (1) enforce order and discipline, (2) provide for the safety
and well being of all personnel on board, and (3) provide for the
protection of the STS elements and. . payload. . .The comrander shall have
authority throughout the flight to use any reasonable and necessary neans
i ncluding the use of physical force, to achieve this end

(b) The authority of the commander extends to any and all personne
on board the Orbiter including Federal officers and enployees and al
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the introduction of crimnal sanctions, which stated:

Whoever willfully shall violate, attenpt to violate, or conspire to
violate any regulation or order promul gated by the [ nNAsA]
Adnministrator. . . shall be fined not nore than $5,000, or inprisoned not
more than one year, or both.™

NASA regul ations and their related crimnal sanctions were sufficient
to maintain order when the only people in space were highly trained and
di sci plined NASA astronauts carrying out closely supervised tasks. Congr ess,
| ooking forward to a tinme when |large nunbers of men and wonmen would work in
space for long periods of tinme in a relatively unstructured environnent,
anmended the United States code in 1981 to include U S. space vehicles within
the “special maritinme and territorial jurisdiction"89 of th United States.
The inclusion of U S. space vehicles within this special jurisdiction meant
that, in addition to NASA regulations, a range of nmore conmon crimnal
of fenses woul d be applicable to people living and working in space. 90 91

ot her persons whether or not they are U S. nationals.

For another look at the role of the space station comuander, see: Scott
F. March, “Authority of the Space Station Conmander: The Need for Del egation, ”
dendale Law Review, vol. 6, No. 1, 1984,

88 18 U S . C. 799.

89 Th “special maritime and territorial jurisdiction” is discussed above, p.
27.

90 U.S. nmilitary personnel will also be subject to the jurisdiction of the

Uni form Code of Mlitary Justice (10 U.S.C. 805 (1976)) which applies “in all
pl aces.”

91 asa result of the 1981 anendnent, the following activities, if conducted
in space, would be regarded as Federal crines: arson (18 U S.C. 81), assault
(18 U.S.C. 113), nmimng (18 U S.C. 114), enbezzlenent and theft (18 U S.C
661), receiving stolen property (18 U S.C. 662), false pretenses (18 U S.C
1025), nurder (18 U . S.C. 1111), nanslaughter (18 U . S.C. 1112), attenpted
murder or manslaughter (18 U.S.C. 1113), mmlicious mischief (18 U S.C. 1363),
rape (18 U.S.C. 2031), and robbery (18 U S.C 2111).



