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VI - TORT LAWIN SPACE

A Appl i cabl e Law
As people begin to live and work in space, incidents of damage caused
by intentional actions or negligence are certain to occur. I ndi vi dual s

seeki ng conpensation for danage to property or personal injury may |ook either
to international space law or to the tort |laws of their own or other nations.
Unfortunately, none of these courses of action is without difficulty. Current
i nternational space laws are little nore than agreed fundanental principles,
and no efficient mechanisms exist for applying these principles to specific

cases. National tort laws, on the other hand, are well devel oped but vary
drastically from country to country. In the United States, certain elenents
of tort law are not even consistently applied anong the different States.
Furthernmore, sonme States have recently enacted legislation that limts the

recovery of certain types of damages in tort suits.

1) International Law

As di scussed above, article VI of the Quter Space Treaty provides that

states party to the treaty bear “international responsibility for national
activities in outer space,” and that the activities of “nongovernnental
entities” (i.e., individuals, corporations, etc.) “shall require authorization

and continuing supervision by the appropriate State Party to the Treaty. ”
Article VIl1 of the Quter Space Treaty declares that a launching state is
“internationally liable for damage to another State Party to the Treaty or to
its natural or juridical persons. .." The 1973 Liability Convention restates
and expands on the principles established in article VII of the Quter Space
Treaty and provides specific procedures for making and settling clains.

Al though the Quter Space Treaty and the Liability Convention establish
several key principles--e.g. , absolute liability for damage on Earth or in the
air, and liability of the launching state for either governnent or private
sector activities--both treaties |leave a great many questions unanswered.
Three inportant problens raised by the current international space liability
regine are:

0 Uncertain applicability to activities aboard space stations. There is
consi derabl e doubt as to whether the Liability Convention could ever
be applied to injury or damage caused by persons participating in
space station activities. Article VIl states that the Convention does
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not apply to either the “nationals of [the] launching state” or

“foreign nationals. . participating in the operation of that space
object. . . “ This paper previously exam ned four different ways to own,
operate, and register a space station. No matter which of these was
chosen, it is likely that the participants would either be “nationals
of [the] launching state” or “foreign nations. ..participatingin the
operation of that space object. . . *“ Ther ef or e, the Liability
Convention would not apply. For example, wunder article VIl of the
Liability Convention, if a US  astronaut were killed by the

negligence of either another U 'S. astronaut or a foreign astronaut,
the famly of the U S. astronaut could not file a claim for damages
under the Liability Convention because the United States was the
“launching state.”

0 Lack of attention to damage caused by, and the liability of,
i ndi vi dual s. ,, Both the OQuter Space Treaty and the Liability
Convention focus on damage caused by space objects rather than on
damage caused by individuals in space. This is understandabl e because
the primary concern of the drafters was probably to offer sone degree
of protection fromfalling or colliding space objects. The crash of
the radioactive Soviet satellite, Cosnbs 954, in Canada was an exanple
of the kind of injury best suited to the protections of the
international treaties.

On a space station, however, individual personal injury actions
resulting from intentional actions or negligence are likely to
predoni nat e. A good exanple of the Liability Convention's |ack of
attention to the role of individuals in space can be seen i,its
application of the doctrines of “strict” and “fault” liability.
According to the terms of the treaty, a launching state whose space
obj ects cause danmage on the surface of the Earth or to aircraft in
flight is strictly liable for the damage caused. St at es whose space
obj ects cause danage to other objects in space are liable only after
fault has been established. However, no such division between strict
liability and fault liability is made with respect to individual
conduct .

It is generally held, at least in common |law countries, that strict
liability a plies to certain abnormally dangerous conditions and
activities . ™ Since, at present, npbst space activities mght be

92 See also:  papilton DeSaussure, P.P.C. Haanappel, “A Unified Miltinational
Approach to the Application of Tort and Contract Principles to Quter Space,”
Syracuse Journal of International Law and Commerce, vol. 6, No. 1, sumer
1978.

93 “Strict” and “fault” liability explained, supra, note 22.

94 DeSaussure and Haanappel, supra, note 92.
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regarded as “abnormally dangerous-95 one mght argue that “fault”
should play a dimnished role in space.” On the other hand, one
could also argue that all persons on the space station are to sone
degree engaged in an “abnormally dangerous” activity and that this is
quite different from the situation on Earth where the injured party
m ght not be a participant in the activity in question.

0 No efficient mechanism for resolving disputes between individuals.
Serious questions exist as to whether current international |aws could
be applied to assist individuals. The 1967 Quter Space Treaty and the
Liability Convention establish no cause of action, no courts, no rules
of procedure, and no nethod of enforcing even agreed resolutions.
Lacking such nechanisns, claimants are forced to rely on the
di pl omati ¢ procedures comonly used between nations.

Article VII1 of the Liability Convention requires that the state--not

95 It is useful t. renenber that when the aviation industry began, some courts
regarded air travel as abnornally dangerous and inposed a strict liability
standard; wi th experience and technical inprovenents, the negligence standard
gradual Iy gai ned pron nence.

96 It m ght be argued that elinminating the necessity to prove fault and
thereby forcing all actors in space to cope with a strict liability schene
woul d be socially desirable for many of the sane reasons that strict liability
is used on Earth; that is, to nmake those engaged in dangerous activities
liable for the consequences of such activities. However, such a requirenent
could dimnish the pursuit of commercial space opportunities by placing a
heavier liability burden on these activities.

97 Maritine law offers sonme interesting insights into the question of
liability for injury to individuals on board a space station. Under maritine
law, the shipowner nust furnish a vessel that is seaworthy in all respects.
(see: Mtchell v. Trawl er Racer, Inc., 362 U S. 539.) The shipowner’s duty is
nondel egabl e and the fact that the shipowner used ‘due diligence’ to nake the
vessel seaworthy is no defense if a nmenber of the ship’s crewis injured by
some defect. What constitutes a defect has been broadly construed, and so has
the question of who is a seaman for the purpose of bringing an unseaworthi ness
action.

The concept of ‘seaworthiness’ --or in this case, ‘spaceworthiness’ --nay
eventually be a useful addition to space law, as it could serve to protect
space workers and transfer the risk of liability to the spacecraft owner, who
presunebly, is in a better position to assess the risks of a particular

activity.

Wth respect to liability as between spacefareres, the concept of fault may
be nore useful. How fault would be determi ned and what defenses would be
permtted (e.g. , contributory negligence, fellow servant rule, assunption of

risk) are some of the nost challenging questions that are likely to acconpany
the devel opment of a tort |aw for space.



O fice of Technology Assessnment 47

the injured person--present the claimto the “launching state"--not
the person98 who caused the injury. Because nations and not
i ndividuals are involved, wunder article IX, claims for conpensation
must be presented “through diplomatic channels.” If the two states in

guestion do not have diplomatic relations then the clainmant my
present its claim through another state or through the Secretary-
CGeneral of the United Nations. Assunming that a claim has been filed
and diplomatic negotiations have failed for a year, then article XIV
authorizes the parties to set up a “Clains Conmssion” conposed of
three menbers (the two parties and an agreed chairman).

2) National Tort Laws

Perhaps in anticipation of the problens nentioned above, the drafters
of the Liability Convention stated in article X that: “Nothing in this
Convention shall prevent a State, or the natural or juridical persons it mght
represent, from pursuing a claim in the courts. ..of a launching state.”
I ndeed, given the vague nature of the Liability Convention as conpared wth
the well-defined state of donmestic |aw, it would be wunlikely that any
i ndi vidual would ever use it to obtain conpensation for injury.

Havi ng acknow edged this, it is then necessary to inquire which
domestic laws would be applicable to a given case. Wienever i ndi vi dual
rel ati onships transcend the boundaries of one jurisdiction, conflicts arise
concerning the applicable substantive |aw, id’be jurisdiction of national
courts, and enforcenent of foreign judgnents. For exanple, every nation
has its own nethods for choosing the | aw applicable in a specific case. The
nost common of these are:

0 The lex loci delecti, that is, the law of the place where the
of fense occurred. Quter space, being res comunis and, therefore, not
subject to national law, has no clear ‘law of the place. * Whet her or not

the lex loci delecti rule can be applied to the space station will depend
on how nations agree to exercise jurisdiction and control over the space

station.
0 The lex fori, that is, the law of the forum where the case is
brought . This approach could be used on the space station, but again,

woul d depend on how questions of jurisdiction and control are resolved.

98 The treaty does not actually speak of “persons” who cause danmage, only
“space objects” which cause danage.

99 see, for example: Scott F. March, “pispute Resolution in Space,” Hastings
International and Conparative Law Review. vol. 7, p, 211, 1983,

100 See generally:  p p.C. Haanappel, “Possible Mdels for Specific Space
Agreenents, “ Hanmburg Space Station Synposium 1984,
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0 The law of the state having the greatest interest. This
rul e-- probably the prevailing U'S.  standard--looks to which state's
contacts with the incident are the nobst substantial and applies the
rel evant laws of that state, Because of its flexibility, this rule could
have the greatest applicability to space station activities.

An inportant alternative (at leastin contract, if not in tort cases)
would be for the parties to stipulate both the applicable national |aw and
the applicable forum This practice is frequently followed in rultinational

busi ness contracts. This approach has two major defects. First, such
stipul ations would constrain only those who signed them As space stations
become larger, enploying greater numbers of people, it may be inpossible to
anticipate and draw up contracts to cover all the interpersonal relationships
that could devel op. Second, some courts |look with disfavor on contracts that
attenpt to divest them of jurisdiction. For exanple, a French citizen has a

statutory right to resort to the French judilbilal system even if the damage was
caused on foreign soil or by a foreigner. I't is possible that a French
court would choose to ignore a contract clause that attenpted to divest its
citizens of this right.

G ven the current level of space activity, another solution to the
problem of liability mght be to negotiate interparty waivers of liability.
The limtation of such agreements is that they only cover signatories.
Interparty waivers of liability were used in the 1973 Spacel ab Agreenent, '™
the 1985 Menorandum of Understanding (MOU) regarding Phase B of the space
station negotiations, and are regularly used in shuttle |aunch agreenents.

Article 11 (A) of the Spacelab Agreenment, for exanple, provides that

the United States “shall have full —responsibility for damage to its
nationals. . . [resulting fronm ...this agreenent. ” The ESA nations accept a
simlar “responsibility” under this article. In other words, the United

States would not sue ESA for damage to U S. nationals or property and vice

101 Fr. C. av. art. 14, reprinted in H De Vries, N Galston, R Loening,
Materials for the French Legal System 2,2d cd., 1977. Article 14 provides:
An alien, even one not residing in France, nay be sunmoned before the

French courts for the fulfillnment of obligations contacted by himin
France; he may be brought before the French courts for obligations
contracted by himin a foreign country toward French persons.

Under French |aw “obligations” refers to tortious (delictual) as well as

contractual obligations. See al so: DeSaussure and Haanappel, supra, note 92.

102 Space Laboratory: Cooperative program 24 U S.T. 2049; TIAS 7722.

103 See: «menprandum of Understanding Between the National Aeronautics and
Space Adnministration and the European Space Agency for the Conduct of Parallel
Detailed Definition and Prelimnary Design Studies (Phase B) Leadi ng Toward
Further Cooperation in The Devel opment, Operation and Utilization of a

Per manently Manned Space Station, ” June 3, 1985.
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versa . However, article 11 (C) acknow edges that in the event injury is
caused to persons not party to the agreement, “.. .such damage shall be the
responsibility of. ..[the United States or ESA]. ..depending on where the
responsibility falls wunder applicable law” The 1985 space station MU
bet ween NASA and ESA extends the interparty waiver of liability to the Phase B
contractors and subcontractors; however, third parties are still not covered

under the agreenent.

B. Future Devel oprments

Current international space law will continue to be an effective nmeans
for allocating responsibility and liability for incidents which occur between
nati ons. For exanple, should a space object of one nation fall on the

territory of another nation or should one nation’s space object collide with a
space object of another nation, the principles found in the 1967 Quter Space
Treaty, the Registration Convention, and the Liability Convention wll, when
combined with serious diplomatic efforts, be sufficient to resolve these
probl ens. As space activities increase and technol ogies grow nore conpl ex,
sonme refinement of these principles will probably be necessary; nonethel ess,
the existing framework is workable when applied to national activities.

Unfortunately, the legal regine for redressing individual grievances

resulting from space activities is not nearly so well established. As
di scussed above, i nt ernati onal space law, wth its heavy reliance on
di plomacy, is too unwieldy for npbst tort actions between individuals, and
negotiated interparty waivers of liability do not address the problem of

third-party plaintiffs.

National tort |aws, although well defined, differ considerably and no
consensus exists on when to apply the laws of one or another nation. The
actions necessary to resolve this problem vary with tine:

0 Short-term solutions (shuttle activities). Because the
shuttle carries nultiple and often nultinational payloads, NASA has had to
develop policies regarding both liability between mission participants
(interparty liability) and liability with respect to parties unrelated to the

mssion (third-party liability) . 104 Wth respect to interparty liability, the
standard shuttle launch agreenent contains a mutual covenant not to sue
simlar to the one found in the Spacel ab Agreenent.

To cover the possibility of third-party suits, NASA also requires
shuttle payload owners to purchase insurance to protect against damage to
property and injury to persons unrelated to the space activities. This third-
party insurance would, for exanple, be used to conmpensate individuals on Earth
for damage they sustained as a result of de-orbiting space debris.

104 S, Maj . Bruce A. Brown, “Commercial Law and Liability |ssues of the
Space Transport System " The Air Force Law Review, vol. 23, Nos. 3 & 4, 1982-
83, p. 424.
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The liability procedures currently used by NASA are sufficient while
the U S. Government operates the shuttle, the shuttle crews are small and

wel | -di sciplined, and comercial insurance is available."™ As space
activities becone nore conplex and nunerous, existing procedures will have to
be reexan ned.

0 Medi umterm sol uti ons (governnment space stations). Liability

issues on the first generation of government-owned space stations could be
handl ed by using the nmethods simlar to those NASA now enploys on the shuttle.
The space station owner and operator, whether it be one nation or a consortium
of nations, could require all other nations to waive their right to sue each
other and require all participants to self-insure or purchase conmmercial
i nsurance for third-party clains.

As space stations grow in size and conplexity and becone staffed by
civilian enployees, it wll probably be necessary to develop nore flexible
rules for conpensating individuals injured in space. A logical next step
m ght be to negotiate international agreements simlar to the NATO Status of
Forces Agreenents that would designate which nation’s laws would apply in
whi ch situations. As nentioned above, it is not clear whether all national
courts would feel constrained to respect these contracts.

0 Long-term solutions (private space stations and beyond).
Eventual |y, space travel wll be quite common and individuals may visit
nei ghboring space stations much as we now visit neighboring countries. Arule
coul d devel op which places on the space traveler the burden to know the | aw of
the place visited; that law would govern all civil and crimnal actions
resulting from the traveler’'s visit. Al ternatively, nations may strive to
achieve international uniformity in the application of ‘conflicts rules. The
1955 “Hague Convention on the Law Applicable to the Sale of Corporeal Myveable
Obj ects” and the 1973 “Hague Convention on the Law Applicable to Products
Liability” are exanples of such attenpts. In the 1973 Products Liability
Convention, nations agreed to apply the law of the habitual residence of the
victim or subsidiarily, the law of the place where the damage has occurred.
Simlar international agreenents for applying Earth law to space activities
may be necessary. Finally, nations nmay attenpt to create a uniform
substantive tort law system for activities in outer space.

 There is considerable concern about the long-term health  of

insurance industry. See: “lInsurance and the Commercialization of Space,"*
Senate Committee on Commerce, Science, and Transportation; 99th Cong., 1st
Sess. , S. Print 99-16, March 1985.

106 P.P.C. Haanappel, “Product Liability in Space Law,” Houston Journal of
International Law, vol. 2, No. 1, autum 1979, p. 61.

107 Interntational aviation law conventions such as Warsaw (49 Stat. 3000;
T.S. 876; LNTS 11) and Rome (310 U.N.T.S. 181) might serve as models.
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