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- CHALLENGES AND OPPORTUNI TI ES

A | nt roduction

In April 1985, the Subcomm ttee on Science, Technology, and Space of
the Senate Conmmittee on Commerce, Science, and Transportation requested the
O fice of Technology Assessment to prepare a background paper that would

exam ne the legal issues resulting from space station activities. Havi ng
conpleted a draft of this report, OTFA held a workshop on May 2, 1986 to review
the findings of the draft and to investigate other related issues. The

wor kshop participants included |awers from NASA and the European Space
Agency, as well as legal experts from Canada, the Federal Republic of Germany,
and Japan. In addition, a wi de range of U S. |egal experts from acaden a,
industry, private practice, and the governnent also attended.

Throughout the day-long workshop many | egal issues were discussed and
aggressi vel y debat ed. No attenpt was made to reach a consensus on particul ar
i ssues, although in sone cases agreenents on fundamental principles evolved
spont aneousl y. Most significantly, the panel agreed that:

1) Mul ti nati onal space station activities will raise fundanental
l egal issues. The laws we take for granted on Earth--e.g. , those that
regul ate commerce, property, crimnal activity, and personal interactions--nmay
not be available in space or may conflict with simlar laws held by other
nati ons.

2) The United States should not attenmpt to fashion a novel ‘space
code’ to cover all space station activities; rather, |egal problenms should be
solved increnmentally by the careful application of intergovernnental
agreements, congressional action in the form of legislation, and, finally, the
deci sions of the highest courts of the Iand.

3) Determning jurisdiction (i.e., deciding which nation has the
right to nake and enforce rules of law) is the single nost inportant |egal
gquestion to resolve in the planning stage for the first space station.
Al'though a legal concept, jurisdiction with respect to an international space
station wll involve inportant--and sonetines overriding--technical and
foreign policy considerations.

4) Under the Constitution of the United States, nost |aws affecting

‘Letter from Senators John C. Danforth, Slade Gorton, Ernest Hollings, and
Donald W Riegle, Jr. , Senate Conmittee on Commerce, Science, and
Transportation, to John H G bbons, Director, Ofice of Technol ogy Assessment,
Apr. 22, 1985.
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the rights of individuals (e.g., personal injury, contracts, property, wlls
and estates, enployee' s conpensation, etc.) are State |aws, not Federal | aws.
Since the substance of State laws varies considerably, it is essential that
the jurisdiction of State courts and the applicability of State |law to space
station activities be determned clearly.

Al t hough there was agreenent on these general points, there was strong
di sagreement over which specific issues needed to be examined first and
whet her those issues needed to be resolved now or when they resulted in a
nmature case or controversy,

This report docunents the issues that were discussed, the agreenents
and di sagreenents that surfaced, and the advice and words of caution offered
by the participants during the workshop. It is--and on this point all the
partici pants would agree--nmerely an early step in a long process that wll
require the close attention and hard work of talented individuals in the
executive, legislative, and judicial branches.

B. Priorities in Decisionmaking
The panelists generally agreed that there was a w de range of |egal

issues to be addressed and that the resolution of these issues should be
t hought of as a process in which sone things needed to be done now while other

things could be done |ater. Nonet hel ess, there was substantial disagreenent
over the severity of specific problems and over the list of problens which
required i mredi ate attention. The wi de range of viewpoints on this subject
resul ted, in part, from the fact that the panelists took three different

approaches to the problem

0 Technol ogi cal approach - Sone panelists took the position that the
| egal issues could not be adequately addressed without first understanding the
technol ogy involved in a manned space station. They stressed that once one
understood the physical structure, the unique demands, and the purpose of the
space station, certain issues would tend to resolve thensel ves. For exanpl e,
sonme theoretical problens of jurisdiction might turn out to be irrelevant if
safety issues were to dictate a specific type of centralized control.
Li kewi se, advanced conmunication and control technologies that would permt
nations or private firns to transfer information to their own ground stations
m ght go a long way toward resolving sone troublesone intellectual property
probl ems. These panelists nmintained that once one understood space station
technol ogy, then one could establish an appropriate institutional arrangenent.
Once the institutional arrangenent was in place, additional |egal issues could
be resolved through a variety of nmeans including agreements between the
concerned parties and appropriate donmestic |egislation.

0 Political approach - OQher panelists argued that the political issues
surroundi ng the space station were the npbst inportant. They suggested that
one had to first determ ne whether the space station was going to be a U S.
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space station with international participation or a truly international space
station. Once one reached common ground on the institutional arrangenent,
then one could discuss the technical and the legal inplications. They
suggested that since jurisdiction was the nost significant single |egal issue,
it nmust be resolved first, and that resolution of the jurisdiction question
woul d clear up many other issues.

0 Incremental or ‘practical’ approach - The majority of the participants
took an increnental or practical approach to resolving |egal issues. They
poi nted out that certain problens would result from the technol ogi es chosen
for the space station, others would result fromthe institutional arrangenent
chosen by the parties, and still others would be generic to all spac,
activities. They noted that it is difficult for lawers to work wthout
facts, and suggested that only with operational experience could the true
nature of certain |egal problens be understood.

They thought that many of these problens would be resolved through a
series of wunrelated international agreements, donestic |egislation, and
private contracts. As time passed, other wunique problens would arise but
these could be resolved on an ad hoc basis using the legal tools that were
devel oped increnentally.

C. Responsive v. Preventive Legislation

Advocates of the ‘incremental’ approach were al mbst evenly divided on
the question of whether donestic and international law should respond to
i mredi ate problems or attenpt to prevent problens from occurring. Sone argued
sinmply that: “If it isn't broken, let’s not fix it;” others responded that we
already had a pretty good idea of where the system was going to break down;
therefore, we ought to work to prevent this from happening.

1) The arguments for responsive |egislation

Those who supported responsive |egislation often did so because they
t hought that |aw should not race too far ahead of experience. One paneli st
pointed out that,"a space station is at least. . .8 years away. Even as slowy
as Congress sonetines works. ..many of these [issues] are going to be
[resolved]. ” The panelist noted that although we already know that certain
i ssues, such as crimnal law and jurisdiction, wll need to be resolved, “w
can better address [these issues] ...once we really know what. ..the space
station is going to be.”

QG her panelists expressed concern that attenpts to devel op donestic
laws and international agreenments in advance of real problens night
unnecessarily restrict our future options. Citing the specific exanple of
patent |aw, one panelist noted, “that’'s fine for the shuttle because the
shuttle is flying and, in fact, some inventions have already been discovered
as a result of the shuttle. . . [But] maybe you will not want the sane kind of
| egislation [for the space station]. ”
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Anot her panelist concurred, noting that one mght not want the sanme
rules and regul ations for a space station used solely for government research
and devel opnent as one would want for a purely private sector space station
engaged in conmmercial operation. The panelist argued that we may not want
arrangenents for this space station to govern our activities on other future
space stations: “... the arrangements we work out for this particular space
station--which will. . . [reflect].. how a particular set of governnents decides
it wants to handle these matters--need not govern. . . another space station that
the U S. puts up. . with a conpletely different set of governnments.”

Supporters of responsive legislation believed that the mpjority of
potential |egal problens could be resolved by the interested parties through
the use of intergovernnmental negotiations or private contracts. Al t hough
acknow edgi ng that one needed a “backdrop of tort law, crimnal law, [etc.]
that you. . . take for granted here on the ground. ..,” one representative from
the business comunity naintained that, to control liability, “I would |ook
first at the contractual area. ..negotiating a relationship wth the
government, w th other contractors, that laid out in very great detail who
woul d suffer what |loss in what eventuality.” The panelist noted, “the inter-
party waiver of liability that NASA has in its launch service agreenent. . does
a very good job of. . . creating a lawer’s anti-enploynent act. It really does
force parties to face up to the fact that they mght |ose what they are
investing, and that they have to accept that.” One of the disadvantages of
this approach is the high cost and limted availability of insurance, “But on
the other hand, it really sets out things pretty clearly, and that’s a big
advantage for a business. ”

The panelist urged a practical approach: “look at exactly what’s
involved in the space station, the fact that you have fewer people on the
station than you have in this room . . [that all are healthy, pre-screened, and
constantly nonitored] . . .Put all that together and | think you have the kind of
situation where the contractual issues really take on a great predom nance.
..you don’t expect to have crinmes,” he argued, “YOU don't expect to have
torts.”

The panelist ended by recomending that the laws for the space station
be based on contract and negotiation supplenented by national laws (for
criminal law, tort law, etc.) and international arbitration as the need
ari ses.

2) The argunents for preventive |egislation

Many panelists rejected the notion that legislation should nerely
respond to, rather than try to prevent, problens. They contended that such a
policy would: 1) increase uncertainty thereby decreasing the private sector’s
interest. in investing in space; and 2) offer no guidance on which, if any, of
the laws currently on the books in the United States (the so-called 'Iegal
backdrop’ acknow edged as necessary by the proponents of responsive
| egislation) would apply to space station activities.
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Panelists representing the US. firnms interested in doing research in

space stressed that: “In regard to sone of these issues, [e.g., intellectual
property, product liability, and antitrust], American business would take the
position that you [mnust act] now.” Al though the space station is 8 years
away, “business decisions are being made today that wll inpact the space
station, how it operates, under what laws it operates and those decisions
can’t go a’ begging or the station will get up there and it won't have any
custoners or inhabitants other than the |awers maybe, still arguing [these]
point[s] .*

According to one panelist, legal advice is an integral part of the
deci si onmaki ng process in his conpany: “There isn't a division operating
commttee neeting. . . that goes by that | don't give sone advice at a very early
and formative stage in respect to sone new product ...Wether the first step
shoul d be taken, oftentines, wll depend on what |egal opinion |I give them “
He stressed that U.S. business: “Can’t wait for the scientists to figure it
out or wuntil the narketing people decide how best to sell it.” Q her

panelists representing the private sector declared that they wanted to have
certain ground rules made clear, such as how intellectual property would be
protected or what would be a conpany’'s recourse in the face of industrial
espi onage by nationals of another country.

Al t hough these panelists said they understood the inportance of
allowing certain legal rules to evolve over tine, they enphasized that a

bal ance must be struck that recognized business’ need for certainty. One
panelist said that his firm could operate without “certainty,” but that they
would like some “reasonable expectation of what would result if a |egal
di spute arises. ” At a very mninmum they would |ike to know which countries’

laws were going to apply.

Some panelists stressed that we need to acknowl edge that we are making
deci si ons and devel oping principles that will have a strong influence over our

future activities. These panelists rejected the notion that the ad hoc
agreenents entered into and the legal principles developed for this space
station will not bind us in the future. “We shoul d proceed as though what we
do now will be at least considered in future negotiations, " the panelist
explained, “there will be the usual disclainers [saying that these decisions
apply only to this first space station], but... as a practical mtter we need

to proceed as though we are [establishing inportant precedents].”

Panelists generally agreed that the two nost inportant donestic issues
for the United States would be: 1) which State’s laws would apply in a
particular situation; and 2)which current laws would apply to space without
speci al 1egislation. Al t hough neither of these concerns necessarily involves
t he devel opment of new | egislation, they both present serious problens. For
exanple, product liability law varies substantially from State to State. If a
person from Nevada is injured on the space station by equi pnent manufactured
aboard the space station by a Delaware corporation, which State has
jurisdiction over the injury and which State |aw does the judge apply?

In addition, there has to be a way to deterni ne which of the hundreds
of existing laws that might be applied to the space station should be so
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appl i ed. For exanple, we know that the Fair Labor Standards Act does not
apply to NASA enployees, but does it apply to other space workers? |f it does
apply, are these people limted to an 8 hour work day on the space station?
Furthermore, what about the Federal Tort Clains Act, Buy-Anmerica Act, U S
export |aws, patent laws, tax laws, and literally hundreds of other pieces of
| egi sl ation? How do we go about determ ning which of these many Federal as
well as State laws apply?

In order to answer these and nany nore sinilar questions, advocates of
preventive legislation argue that Congress should undertake a thorough
assessnment of current Federal and State |aw. This assessnment woul d determ ne
which [aws should be extended to the space station and which were linted to
the territory of the United States, and would clarify the role of State |aw
with respect to space activities.

D. The Wility of Analogies

Since the beginning of the space age, |awyers have debated whether and
to what extent the principles of international and commercial |aw already
found in air and maritime law could be applied to outer space activities.
Wor kshop partici pants agreed that the | egal principles enbodied in air and sea
| aw coul d not be transferred wholesale into the real m of space, but disagreed
over value of air and sea law principles as analogies to assist in the
devel opnent of a unique body of space |aw.

Some panelists objected in principle to the use of anal ogies, stating

that all anal ogies were nisleading. O hers objected on the nore specific
grounds that analogies did not take into consideration the technol ogical and
political circunstances unique to the space station. For exanple, they

pointed out that the nultinational nature of the space station has no
corollary in the air or sea, and that fundanental concepts such as state
sovereignty in national air space, the partially demlitarized nature of outer
space, and state responsibility for national space activities were not
i nt er changeabl e.

One panelist differed, saying, “Space is very nuch like the high seas.

Space objects are already very nuch |ike vessels on the high seas. . .Qceans and
space are both nedia for transportation, conmunication and they are both
repositories for resources. ” Al t hough the panelist adnmitted that, “.. .there

is a good deal of need for caution in trying to go too far with the anaogy
between nmaritinme law and space law,” he suggested that the way current
maritinme |aw applies to vessels night offer sonme useful insights with respect
to questions of jurisdiction over space stations.

Anot her panelist suggested that analogies, although defective in
certain respects, were useful for regulating interpersonal relationships. How

2 McDougal, et al., Law and Public Oder in Space, (Yale University Press,
1963) p. 227.
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nati ons conpensate injuries, keep track of and transfer personal property,
del egate authority, and punish mnor wongs on the space station need not
di ffer substantially from how these issues are resolved in the air or on the

hi gh seas.



