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A. Introduction

Congress has the constitutional responsibility for managing and disposing of
Federal onshore land, which constitutes approximately 30 percent of all onshore land
in the Nation. The Federal onshore land is concentrated in the regions (primarily in
Alaska and the 11 Western States) that have either supplied much of our past and cur-
rent domestic mineral product ion or are considered to hold the greatest promise for
future domestic mineral discoveries, or both. Yet increasingly large amounts of the
Federal land are being withdrawn from availability for mineral activity, or otherwise
highly restricted, to protect both mineral and nonmineral resource uses and activities
that Congress or the executive branch believes are inadequately protected under the
existing Federal mineral disposal laws. These laws, enacted in piecemeal fashion over
more than a century, contain significant gaps in coverage, result in unnecessary ex-
penses for mineral explorers and miners and needless damage to nonmineral re-
sources, do not assure secure tenure or diligent mineral activity, and do not provide in-
centives or other mechanisms for balancing of mineral and nonmineral resource
values at each stage of mineral activity. Changes in the laws t o resolve some of these
problems may lead to more efficient mineral activity on nonwithdrawn land and to a
halt in or even reversal of the present trend of increasingly large withdrawals. This
trend has made it more and more difficult to explore for and develop minerals on
Federal land. It may have serious adverse consequences on the domestic mineral in-
dustry and, after a deceptive lag of 10 to 20 years (during which time currently known
and available mineral deposits are brought into production, but few new deposits are
discovered and developed for eventual production), on the U.S. mineral posture in an
increasingly tight international minerals environment,

This study was initiated and developed in response to several related requests,
Senator Ted Stevens, a member of the Technology Assessment Board, asked the Office
of Technology Assessment (OTA) to assess “the crucial factors, including land use, en-
vironmental and transportation policies, as they determine the accessibility to
domestic mineral resources, ” and “the likely economic, social, environmental and
other impacts of various policy alternatives designed to increase domestic mineral pro-
ductility. ” Related broad issues of energy and materials supply and use were raised
in a request submitted by the Chairman and the Ranking Minority Member of the
House Committee on Science and Technology. Representative Morris K. Udall, another
member of the Technology Assessment Board and (then) Chairman of the Subcom-
mittee on Energy and the Environment of the House Committee on Interior and Insular
Affairs (now Chairman of the full committee), requested a study or studies of various
natural resource issues as a beginning on an assessment of national growth policy.
Representative Udall’s request called for a study of resource management policies for
land, water, and fuel and nonfuel minerals to: 1) analyze and identify any shortcom-
ings in existing policies and practices, including those involved in choosing between
alternative or conflicting uses of natural resources, particularly mineral and non-
mineral land uses. 2) critically evaluate and extend prior analyses of these issues to
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develop a broader analytical framework; and 3) present options for the improvement
and coordination of the policies and practices of Federal, State, and local governments
in these areas. The study plan, as developed in response to the previously described re-
guests, was supported by a request from the Senate Committee on Interior and Insular
Affairs (now the Committee on Energy and Natural Resources). Subsequently, the
Senate Committee on Governmental Affairs requested and received a brief interim
analysis of the effects of the proposed Department of Energy Organization Act on
Federal land management.

The requests covered a very large number of issues. In order to confine the study
to manageable scope, while still addressing the principal concerns of the requesters,
the study was defined as an analysis of the Federal land management laws and prac-
tices that govern exploration for and development and production of fuel and nonfuel
minerals in Federal onshore land, exclusive of Indian lands, and the interaction of the
Federal laws and practices with State and local controls and payment requirements,
Above all, this study addresses the problems associated with establishing efficient and
equitable mineral land management to: 1) facilitate the identification, development,
and production of the mineral resources in Federal onshore land, 2) do so in an envi-
ronmentally and socially acceptable manner, and 3) accommodate demands for non-
mineral resource uses on such land through provision, as appropriate, for sim-
ultaneous, sequential, or dedicated use. The rationale for and the implications of this
particular focus of the study are discussed in chapter 1.

This executive summary first sketches the important role Federal onshore land
plays in the provision of both minerals and nonmineral resources to the people of the
United States, Next, there is a brief description of the stages of mineral activity and
the role of the various participants at each stage, followed by an outline of the history
and main elements of the Federal laws governing minera activities on Federal onshore
land. Finaly, specific issues and options are presented in each of three major areas of
concern: 1) the coordination of mineral activities undertaken by different individuals
and firms, 2) the coordination of mineral activities with nonmineral activities and
values, and 3) the coordination of regulatory and payment requirements imposed on
mineral activities by different agencies of the Federal Government and by the different
levels of government (Federal, State, and local) in our federal system.

B. The Importance of the Mineral and Nonmineral Resources
on Federal Onshore Land

1. Mineral Resources

An adequate, reliable supply of minerals is essential to the economy and security
of the United States, Mineral materials are the foundation of industrial society. They
provide the physical basis for almost all activities of U.S. citizens. Domestic (United
States) consumption of newly mined minerals in 1976 was amost 40,000 pounds, or 20
tons, per person.
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An important source of U.S. mineral supply is production from domestic mineral
deposits, The demand for newly mined minerals can be reduced, but not eliminated, by
conservation, recycling, reuse, and substitution of minerals and mineral products and
by changes in consumer buying habits. Although imports can satisfy an important part
of the demand, they may make the United States vulnerable to economic and political
decisions or events in the foreign producing countries. Even when imports are secure,
they may contribute to serious balance-of-trade problems. Moreover, a significant por-
tion of our national economic activity and employment, particularly in certain regions,
is based on the mineral-producing sectors. The Bureau of Mines estimated that
materials with a value of approximately $200 billion were processed in 1978 from $20
billion of domesticaly produced nonfuel minerals, $4 billion of reclaimed scrap, and $3
billion of imported nonfuel minerals, and that an additional $19 billion of processed
materials were imported. Roughly $58 billion of domestically produced fuel minerals
and $40 billion of imported fuel minerals and refined petroleum products were con-
sumed. These raw and processed mineral materials are indispensable to our $2 trillion
industrial economy,

Onshore land either presently owned by the Federal Government or obtained from
the Federal Government by private parties under the Federal mineral laws is one of
the more important sources of domestic mineral resources, The Federa Government
owns about 30 percent of the onshore land in the United States. Moreover, the Federa
land is concentrated in the areas considered to be most favorable for the occurrence of
economic mineralization, Most domestic nonfuel mineral production has come from
Federal land areas, which contain the bulk of the known domestic resources of a ma-
jority of the metallic minerals. They also contain major resources of coal, oil shale,
geothermal steam, and uranium, in addition to proportionally smaller, but nevertheless
significant, resources of oil and gas. (Much larger resources of oil and gas may be
found in Federal offshore land.) The role of Federal onshore land in the production of
essential mineral commodities is analyzed in section B of chapter 2 and appendix A.
All the available data indicate that it is clearly in the national interest to consider
carefully opportunities for the identification and production of the mineral resources
in Federal onshore land.

2. Nonmineral Resources

Federal onshore land contains not only minerals, but valuable nonmineral re-
sources, both commercial (e.g., timber, forage, and water) and noncommercia (e.g.,
nongame wildlife, archeologic sites, scenic landforms, parks, and wilderness). Initially
as a result of historical accident and subsequently by design, the Federal Government
became the owner (in trust for the public) of the Nation's most important and unique
nonmineral resources, particularly the noncommercial ones. The Government’s
holdings of such resources are now among the most significant in the world.
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C. Mineral Exploration, Development, and Production:
Stages and Participants (Chapter 2)

1. Stages

“Mineral exploration® is the process of identifying and investigating “targets’ in
order to discover an economic mineral deposit. “Development” is the work required to
prepare a deposit, once discovered, for production. “Production” is the actual mining,
processing, and shipment of the mineral or ore. The fina offsite conversion of minerals
to a form sufficiently pure for industrial purposes through refining, smelting, and
similar processes is excluded from the study.

In general, each stage of mineral activity, from initial geologic reconnaissance of
large areas (i.e., hundreds and even thousands of square miles) to actual production,
involves applying successively more discriminating and more expensive techniques
and heavier equipment to successively smaller land areas (eventually a few square
miles or less), The small areas are subjected to detailed surface investigation and
three-dimensional physical sampling (e. g., drilling) to determine if they actualy con-
tain an economic mineral deposit. If such a deposit is found, it and the immediately sur-
rounding land, as required, are developed for production.

2. Participants

The backbone of the mineral industry in the [9th century was the large number of
individual prospectors and employees of small mining companies who found and
worked high-grade deposits that were discoverable through examination of the sur-
face of the land, Major deposits were usualy syndicated or turned over to larger firms
for development and production. Well into the 20th century, individuals using conven-
tional prospecting techniques continued to discover a large proportion of the economic
mineral deposits, although development and production (which involved greater costs
and more complex technology) became more and more the province of larger firms.

Data on current exploration and mining activities, however, show that the roles of
the individual prospector and the small firm have declined sharply in recent years be-
cause of the low-grade or hidden character of most of the remaining undiscovered de-
posits in the onshore United States. The discovery and development of these lower
grade or hidden deposits require advanced technology, multidisciplined staffs, and
large expenditures, The available data indicate that, with some exceptions, individual
prospectors and small firms no longer make discoveries of significant commercial
mineral deposits, The available data also suggest, although less clearly, that they do
not often identify or delineate the targets that the larger firms then investigate for an
economic deposit. Most individual prospectors stake out claims on land that might be
mineralized, investigate the surface more or less diligently within the limits of their
funding and expertise, and try to get the larger firms to perform detailed exploration
of the claimed area. The larger firms form the geologic models, identify the targets,
and discover, develop, and produce the deposits.
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Some individual prospectors and small exploration firms provide technical and
consultant services to or perform contract or “farm out” work for the larger firms, or
occasionally initiate their own projects with financing from the larger firms or from
local investors. A more independent role is played by small firms in the development
and production stages. Small product ion firms account for all or much of the product-
ion of some of the more common minerals. They operate, according to one survey, over
75 percent of al mines, and they account for 5 percent of the total value of U.S. pro-
duction. The small mines are important sources of local employment and of production
of smaller deposits.

D. History and Main Elements of the Existing Federal Onshore
Mineral Laws (Chapter 3)

1. The Mining Law of 1872

During the 19th century, settlement of the public domain (the vast Federal terri-
torial lands) was encouraged by enactment of laws providing for free, or amost free,
disposal of the public domain to individuals and firms for mining, logging, farming,
ranching, irrigation, railroad, and other purposes.

The Mining Law of 1872 was enacted during this period. It originally governed the
disposal of al mineras other than coal on the public domain. It still authorizes any per-
son to enter on the public domain to explore for and mine valuable deposits of amost
al the non fuel minerals.

Rights are acquired under the Mining Law by actual discovery of a “valuable
mineral deposit” and physical “location” (staking) of a mining claim encompassing the
deposit. Claims may be located on any public domain land that has not been withdrawn
from the operation of the Mining Law. No permission need be obtained from nor
notification given to the Federal landowner prior to locating a claim. Each claim is
limited in size to about 20 acres, but a person can locate as many claims as he wants. A
valid discovery must be made on each claim. If a discovery is made, the claimant can
acquire ownership of the surface as well as the minerals by performing at least $500
worth of mineral development work, complying with lengthy and sometimes expensive
application procedures, and paying $2.50 or $5 per acre, depending on the type of
claim, for a title document known as a “patent. " The claimant can mine without ob-
taining a patent, in which case there is no charge by the Government for the extraction
of the minerals or the use of the surface. (There is, as for any other business, a
multiplicity of Federal and State taxes (see chapter 6, section E for a discussion of the
State taxes).)

Under the literal language of the Mining Law, discovery must precede location of
the claim, However, the courts have created the pedis possessio doctrine, which per-
mits location of a claim prior to discovery and protects the locator against encroach-
ment by other miners as long as he is in actual possession of the claim and diligently ex-
ploring for minerals. The doctrine applies separately to each claim in a group of
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claims; it protects only those claims actually being occupied and worked. Moreover, it
does not protect the explorer from an ouster by the Government, through the process
of land withdrawals.

An unpatented mining claim must be maintained by the performance of at least
$100 worth of “assessment” (development) work each year (in practice, a commercial
mineral developer will often spend much more than the minimum statutory amount).
Assessment work can be combined for groups of claims in common ownership, if the
work benefits al the claims in the group. There are no assessment work requirements
for patented claims. Both patented and unpatented claims continue indefinitely with or
without mineral production.

The Mining Law authorizes the States where the Mining Law applies to prescribe
procedures for locating and recording mining claims, to specify the amount of annual
assessment work required above the $100 per claim minimum, and even to establish
rules for working mines on patented claims necessary for their complete development.
Generdly, the States have only specified procedures for locating and recording claims.
The Federal Land Policy and Management Act of 1976 requires, for the first time, that
information about the original location and subsequent holding of unpatented claims
be recorded with the Federal land manager as well as with the States.

2. The Mineral Leasing Act of 1920 and Related Leasing Laws

Early in the 20th century, as a result of public concern over monopolization and
depletion of mineral and nonmineral resources on the Federal lands, certain resources
began to be reserved from disposal. National forest reserves were created to protect
timber and watersheds; national parks were created to preserve scenic, recreational
and wildlife values; and naval petroleum reserves were created to maintain a secure
source of oil and gas for the national defense. Similarly, the fossil fuel, fertilizer, and
chemical minerals and the land containing them were reserved from disposal under
the Mining Law and made subject to leasing at the discretion of the Secretary of the In-
terior under the Mineral Leasing Act of 1920 and related statutes.

The Mineral Leasing Act of 1920 was a magjor departure from the earlier policy
for disposal of Federal minerals. The absolute right to enter, locate, develop, mine, and
(if desired) purchase mineral land under the Mining Law and the Coa Act of 1873 was
replaced, for land containing the fossil fuel, fertilizer, and chemical minerals, with a
discretionary permit and leasing system. The Secretary of the Interior was authorized
to issue prospecting permits and leases for exploration for and development and pro-
duction of such minerals and, within broad statutory limits, to establish rentals,
royalties, and other conditions to ensure competition, diligent development, the highest
use of the land, and payment to the public for the appropriation of its mineral
resources,

The Mineral Leasing Act has been amended numerous times since its initial
passage in 1920, especially with respect to oil and gas. However, its fundamental
structure and purposes remain unaltered. Achievement of these purposes has been im-
peded by shortcomings in the Act itself and in its administration.
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Subsequently, additional laws were passed (or executive actions taken) reserving
more lands from disposal under the Mining Law and the nonmineral land laws.
Minerals on some of these lands were made subject to lease under special leasing
laws. Separate laws were also passed authorizing leasing of some or all minerals on
various tracts of Federal land acquired for special purposes outside the public domain.
Eventually, al the remaining public domain was reserved from disposal under the
homestead and other nonmineral land laws, although much of the public domain con-
tinues to be subject to disposal under the Mining Law.

3. Sale of Common-Variety Minerals

Common varieties of sand, stone, gravel, pumice, pumicite, or cinders were re-
moved from location under the Mining Law and, together with common varieties of
clay and other mineral materials, made subject to disposal (the minerals only, not the
surface) through competitive bidding by the Surface Resources Act of 1955. If the land
involved has been withdrawn for the use of a Federal department or agency, or a State
or local government, no disposal may be made without the consent of that governmen-
tal unit.

E. Issues and Options

The remainder of this executive summary summarizes the material in chapters 4,
5, and 6 on issues and options for facilitating the identification, development, and pro-
duction of mineral resources on Federal onshore land, while accommodating demands
for nonmineral resource uses on such land through provision, as appropriate, for
simultaneous, sequential, or dedicated use.

The discussion here, as in the chapters, is divided into three mgjor areas. 1) coor-
dination of mineral activities undertaken by different individuals and firms (chapter
4), 2) coordination of mineral activities with nonmineral activities and values [chapter
5), and 3) coordination of regulatory and payment requirements imposed on mineral
activities by different agencies of the Federal Government and by the different levels
of government (Federal, State, and local) in our federal system (chapter 6). Within
each of these three areas of concern, options are presented in ascending degree of the
amount and character of change involved when compared with the existing distinct
systems. 1) no changes at all, 2) moderate adjustments to the existing distinct systems,
3) major adjustments to the existing distinct systems, and 4) for the first two areas of
concern only, adoption of a comprehensive new approach. In each option other than
the “no change” options, an attempt is made to eliminate unnecessary or duplicative
regulations, to address questions of efficiency and equity in other regulations, and,
where it seems appropriate, to replace regulatory restrictions with more flexible pay-
ment requirements or incentives. The options include changes in the Federal minera
land laws only. More general options, such as changes in Federal tax, trade and envi-
ronmental laws that would address some of the issues raised in this study from a
global perspective rather than as a special issue for Federal mineral land manage-
ment, are beyond the scope of this study.
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The identically numbered options, other than the “no change’ options, for the
three areas of concern are merged in table 1 at the end of this executive summary, The
advantages and disadvantages of the elements of the options are discussed in greater
detail in chapters 4, 5, and 6. Many of the elements are controversial; some are highly
controversial. This report has not examined in depth the entire range of impacts that
would be expected from the implementation of the options presented below.

F. Issues and Options Related to Coordination of Mineral
Activities Undertaken by Different Individuals and Firms
(Chapter 4)

Option 1. The Existing Systems (“No Change” Option)

The existing laws that govern mineral activities on Federal onshore land were
enacted over more than a century. Different provisions within the same law or in dif-
ferent laws were enacted for land in different States, for land acquired by different
methods, for different minerals, or for different geologic configurations of the same
mineral. The resulting collection of laws contains significant gaps in coverage, treats
physically similar lands or mineral deposits differently, and otherwise makes distinc-
tions that often seem arbitrary or are difficult to apply.

The patchwork of existing mineral laws creates legal and practical barriers to
multiple-mineral exploration and development on the same tract of Federal land. It
also creates uncertainty about the procedures to be followed to find and develop the
growing number of mineral resources, such as zeolites, that cannot easily be classified
as being subject to one law or another.

Tenure for mineral activities is uncertain and insecure under each of the existing
laws. Under the Mining Law, there is no way to obtain exploration rights secure
against the Government even after particular targets have been staked, and the pedis
possessio doctrine provides only very weak protection against other mineral explorers,
Under the leasing and sale laws, exploration rights valid against other mineral ex-
plorers and the Government can be obtained, but the granting of such rights is at the
complete discretion of the Secretary of the Interior. Development and production
rights for al minerals under the Mining Law and for nonfuel minerals under the leas-
ing laws depend on satisfaction of the shifting and uncertain “discovery of a valuable
mineral deposit” test,

On the other hand, the existing laws provide very few effective requirements or
incentives for diligent exploration, development, or production once mineral rights
have been acquired. Speculators or inadequately financed explorers or developers
can tie up promising mineral land for many years, often indefinitely, or can burden
future mineral activity by retaining overriding royalties although they have done
nothing to develop the land. It is difficult, if not impossible, to prove noncompliance
with such work requirements as do exist, and the Government may not be able to
cancel mineral rights even when noncompliance has been proved. Many of the claim
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location and work requirements imposed by the Federal and State governments under
the Mining Law do not promote the identification and [development of economic
mineral deposits, but rather result in needless damage to the land and expense to the
explorer or developer. However, some States have recently changed their discovery
work requirements to reduce such needless damage and expense.

The maximum acreage limits on individual mining claims or mineral leases are, in
some cases, insufficient for modern mineral projects and techniques, These limits can
prevent formation of economic mining units for competitive leasing and can cause un-
necessary and unproductive work when the work requirements specified for each
clam or lease cannot be aggregated for contiguous claims or leases. Minimum acreage
limits either do not exist or are not set high enough to prevent splintering of economic
mining units by speculators, making it more difficult to assemble such units, ad-
minister the laws, and reduce the anticonservation effect of overriding royalties,

Expense and uncertainty exist under the leasing laws as a result of the blurred
distinctions between known and unknown mineral areas, Competitive bonus bidding
for known mineral areas places individuals and smaller firms at a disadvantage. Gross
royalties inserted in leases for known and unknown mineral areas can result in failure
to produce lower grade minerals that otherwise could be efficiently recovered.

Finally, the Mining Law has some outmoded provisions (such as the provisions for
extralateral rights and tunnel sites and the distinctions among lode and placer claims
and millsites) that create problems for the mineral industry without serving any useful
purpose.

Option 2. Moderate Adjustments to the Existing Distinct Systems

Moderate adjustments could be made to some of the existing distinct systems that
would eliminate or reduce a good part of the inefficiency and uncertainty that now ex-
ist. These adjustments would be ‘‘moderate’ in the sense that they would not ater the
basic character of the present systems, Consequently, they would not affect aspects of
a system that are a key part of its structure, nor would they eliminate the gaps and un-
certainties that arise from the existence of a number of distinct systems.

For example, the tunnel site, lode versus placer, and extralateral right provisions
in the Mining Law could be eliminated. Maximum limits on the size of individua claims
under the Mining Law could be replaced with much larger maximum limits on the area
that could be treated as a unit for the purpose of satisfying work reqguirements. Dam-
aging and unproductive claim marking and location requirements could be replaced
with filings in the local land office, as is currently the practice under the leasing laws.
The existing annual work requirements could be increased dlightly each year a claim is
held, and work performed in excess of the requirement for a particular year could be
“banked” and applied toward requirements in subsequent years. Payments could be
allowed in lieu of actual work. Failure to file proof of such work or make payment
every year would result in automatic cancellation of the claim. If it is desired to re-
quire payments to the Federal Government for production of minerals under the Min-
ing Law, then the payments probably should be structured as a share of net profits
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(gross income less expenses and a minimum return on investment) in order to avoid in-
efficiencies that may result from other types of mineral value payment requirements.
It should be noted, however, that payments for mineral value are much less important,
from the standpoint of either efficiency or equity, than payments in lieu of work re-
quirements or payments for damage to nonmineral resources.

Similarly, maximum acreage limits could be eliminated from the leasing laws. An
escalating, payable, bankable work requirement could be introduced similar to the one
outlined above for the Mining Law and aready in effect for oil shale and geothermal
steam leases. Gross royalties could be replaced by profit-share payments.

Minimum sizes could be specified for clams and leases, and overriding royalties
could be eliminated, severely limited, or required to be based on net profits rather than
on gross income,

Claims and leases could be terminated automatically after 15 to 20 years if devel-
opment had not yet been completed—that is, unless there were a well or mine produc-
ing or capable of producing. The escalating, payable, bankable work requirement
could be replaced, after development had been completed, by a requirement of annual
commercial volume production, or payment of an advance royalty on such production
in lieu of actual production. The Secretary of the Interior could be authorized to sus
pend any work or production requirement for good cause shown in a particular case,
but might not be allowed to extend the 15- to 20-year period alowed for completion of
development.

These adjustments could greatly improve the efficiency of mineral activities. How-
ever, substantial problems would remain. For example, the work requirements, al-
though improved, would still be insufficient to ensure diligent mineral activity, and ten-
ure for exploration, development, and production, especially for the nonfuel minerals,
would continue to be uncertain and insecure.

Option 3. Major Adjustments to the Existing Distinct Systems

Further adjustments, in addition to those outlined in the previous “moderate ad-
justments’ option, would be necessary to provide for secure tenure and diligent activi-
ty under the mining and mineral leasing laws. These adjustments would eliminate or
revise major elements of each separate system. However, they would still not eliminate
the gaps and uncertainties created by the existence of a number of distinct systems.

Secure exploration rights could be created under the Mining Law by granting to
each claimant an exclusive right to explore, valid against the Government as well as
against other explorers, for a 2-year period, perhaps renewable for an additional 2
years for good cause shown. In addition, the “discovery of a vauable mineral deposit”
test for acquiring and maintaining development and production tenure could be
eliminated. Any explorer willing and able to begin substantial development activity
upon termination of the exploration period would automatically be granted tenure for
development and production. Alternatively, development and production tenure could
be granted initially aong with the exploration tenure, subject to the condition that ex-
ploration be completed within 2 (perhaps extendable to 4) years. Either way, the
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tenure package would be subject to the work requirements and time limits on develop-
ment, and the produce-or-pay conditions on production, outlined above in the
“moderate adjustments”’ option. Moreover, to prevent speculation in and tying up of
mineral land, the escalating annual work requirements would be applied to explora-
tion as well as development and increased to a level comparable to actual expendi-
tures on good faith exploration and development. (The annual work requirements
could be either uniform requirements revised periodically on the basis of reported ex-
penditures on actual projects, or ad hoc negotiated requirements built into a “develop-
ment contract.”)

Patents (ownership documents) would continue to be granted under the Mining
Law, but only after commencement of development. To prevent abuse of the liberalized
tenure provisions, a patent would grant ownership of the minerals only, not the sur-
face. Use of the surface, for mining-related purposes only, could be alowed upon pay-
ment of an appropriate rental. The minera ownership would revert to the Government
if the annual work or production requirements were not satisfied or if the surface
were used for nonmineral purposes.

Similar adjustments could be made under the leasing laws. The “discovery of a
valuable mineral deposit” test for acquiring development and production tenure for
nonfuel minerals under the leasing laws could be replaced by automatic grants of such
tenure, as outlined immediately above for the Mining Law, and subject to the same
work requirements, time limits, and conditions. These work requirements, time limits,
and conditions could also replace similar but less effective provisions currently ap-
plicable to the tenure granted for exploration for and development and production of
the fuel minerals under the leasing laws. Again, the escalating work requirements
would have to be increased to a level comparable to actual expenditures on good faith
exploration and development in order to avoid speculation in and tying up of mineral
land.

Finally, the distinction between known and unknown mineral areas could be
eliminated from the leasing laws and avoided under the Mining law, since (a) profit-
share mineral value payments should satisfy those who believe that the Government
should receive payment for its mineral resources, (b) the substantial escalating work
requirements should deter speculation, and (c) the elimination or restriction of overrid-
ing royalties should also deter speculation and minimize burdens on production result-
ing from such speculation. Competitive bidding or a lottery could be reserved for those
situations where more than one person filed a clam or applied for a lease for the same
tract of land during, for example, any 10-day period.

As is discussed below, several of these major adjustments would eliminate some
of the strongest protections of nonmineral values that now exist under the mining and
mineral leasing laws (e. g., the “discovery of a vauable mineral deposit” test for ac-
quiring development and production tenure under the mining and mineral leasing laws
and the ability to withdraw claimed land from continued exploration under the Mining
Law). Therefore, it is doubtful that these adjustments could be made without also
making other changes to ensure proper balancing of mineral and nonmineral resource
values. (See option 4 immediately below and option 3 in section G.)
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Option 4a. Replacement of the Existing Distinct Systems With a Comprehensive
System for All Minerals

If al the moderate and major adjustments listed above were made to the existing
distinct systems, the various systems would be practically identical in structure, re-
quirements, and effects, and there would be little reason for continuing the distinc-
tions among minerals and lands covered by the systems.

Thus, the confusion and costs involved in applying the lines that separate the sys
tems, and the impediments to efficient multiple-mineral operations inherent in such
line-drawing, could be eliminated by combining all minerals and lands under one com-
prehensive system [either location, leasing, or some other system). A claim or lease
under this comprehensive system would grant exclusive rights for al minerals.

The major remaining obstacle to such a comprehensive system would be the
theoretical distinction between a miner's absolute right of access under the Mining
Law and his access subject to the discretion of the Secretary of the Interior under the
leasing and sale laws. But the “absolute” right of access under the Mining Law can be
and increasingly has been blocked or restricted through land withdrawals or through
delays or restrictions on rights-of-way or other land use permits. Withdrawals can
now be made at any point during exploration under the Mining Law, so that explora-
tion access and tenure are even more uncertain under the Mining Law than they are
under the leasing and sale laws. One of the major adjustments to the Mining Law listed
above would provide for exploration tenure secure against such land withdrawals. But
it is doubtful that such an adjustment could be made without eliminating the absolute
right of access, unless better provisions for coordinating mineral and nonmineral ac-
tivities were also adopted. If such better provisions were available, they could be ap-
plied also to the leasing and sale laws in order to reduce the need for Secretaria dis
cretion over access under those laws.

In sum, the need (or lack of need) for Secretarial discretion over access is the
same under each of the adjusted distinct systems, and the resolution of the discretion
issue should be the same for each distinct system, or for any comprehensive system re-
placing the distinct systems. In other words, the discretion issue should not deter con-
sideration of adopting a comprehensive new system.

Option 4b. Partial Replacement of the Existing Distinct Systems With a
Comprehensive System for Nonfuel Minerals Only

For a number of reasons, it might be considered desirable to exclude the fuel
minerals (except perhaps uranium) from a comprehensive system like the one de-
scribed above.

First, Congress has given considerable attention to the laws governing some of the
fuel minerals—oil, gas, geotherma steam, and coal. Congress might not want to alter
laws in which it had aready invested so much effort, even though those laws contain
many defects in common with the systems governing nonfuel minerals. This is actually
an argument against making any adjustments at al to the fuel mineral leasing systems,
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rather than an argument against including them, once adjusted, in a comprehensive
system.

Second, it would be difficult to define the Department of Energy’s proper role,
under its recently granted authority over some aspects of fuel mineral leasing, in a
comprehensive system that combined all mineras under each clam or lease. This dif-
ficulty would be eliminated if, as is suggested (on other grounds) in the third option in
section H, the Department of Energy’s authority over fuel mineral leasing were revised
or revoked.

Third, there are large, known, untapped resources of some fuel minerals—e,qg,,
coa and oil shale. It has been argued that greater control should be exercised over
these fuel minerals in order to prevent premature or speculative leasing and unde-
sirable cumulative damage to the physical and socioeconomic environments, But such
control would clearly be available under a comprehensive all-mineral system that
made access subject to the discretion of the Secretary of the Interior, Even under a sys
tem of nondiscretionary access, these concerns could be handled adequately by appro-
priate diligence, payment, nonmineral resource protection, and socioeconomic impact
provisions in an al-mineral system,

G. Issues and Options Related to Coordination of Mineral
Activities With Nonmineral Activities (Chapter 5)

Option 1. The Existing Systems (“No Change” Option)

The existing laws treat mineral exploration, development, and production as dis-
tinct activities outside the mainstream of the land use planning and management proc-
ess for Federal onshore land, even though mineral and nonmineral resource uses are
unavoidably intertwined. These laws reflect the belief that mineral production is the
best use of any tract of land and thus make mineral activity the preferred use on any
Federal land that is open to such activity, Except for recent enactments governing
coal, the laws contain no explicit procedures for coordinating mineral activities with
nonmineral activities.

Regulations have been promulgated under the mining and mineral leasing laws to
control the impacts of mineral activities on surface resources, These regulations are
couched in broad language and do not contest the miner’'s preferred right to explore
for and develop the minerals in a tract. The regulations are not tailored to varying land
characteristics. They do not attempt to control the method of development, but rather
seek to mitigate its impact on surface resources by relying on negotiated approval of
operating plans.

The regulations applicable to activities under the Mining Law do not cover most
Federal land. They do not apply to unpatented mining claims outside the national
forests or to patented mining claims outside the national parks or wilderness areas.
The Forest Service regulations, which were adopted in 1974 against a background of
uncertainty about the extent of the Forest Service's authority to control the impacts of
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Mining Law activities, have minimal sanctions, do not require filing of notices of activi-
ty by most mineral explorers, and are sometimes hesitantly enforced. However, the
Forest Service has imposed and enforced strict surface protection requirements in
certain areas.

Many provisions in the Mining Law result in unnecessary damage to surface re-
sources and disruption of surface use and management. For example, the Federal and
State claim marking and work requirements (including State discovery work require-
ments and Federal pedis possessio and assessment work requirements) require a
mineral explorer to disturb the surface without any benefit necessarily being obtained
in terms of efficient or diligent mineral activity. The pedis possessio requirements also
encourage mineral explorers to attempt to prevent use of the surface by others. The ir-
regular shapes of claims, coupled with the miner's right to acquire title to the surface
as well as to the minerals, lead to a jigsaw pattern of surface ownership that can
frustrate efficient planning and management of surface use. Federal land use planning
and management are further inhibited by the knowledge that any plan or use can be
preempted at any time by mineral activities under the Mining Law, unless the land is
withdrawn from mineral entry, or even by nonmineral activities on a nearby patented
claim, Medium- or long-range land use planning is similarly inhibited under the
mineral leasing laws when leases are issued or can be renewed for indefinite periods
without any production.

On the other hand, because the regulatory controls on mineral activities under the
existing laws, although generally weak, are broadly worded and applied in an ad hoc
manner to specific mineral projects, they can create considerable uncertainty with re-
spect to the requirements that will actually be imposed on a particular project. Tech-
nically, the controls cannot go beyond the restrictions expressed or implied in the
governing regulations (or lease), and they cannot substantially interfere with the
miner’s right to develop the mineral deposit as he sees fit. But the broad wording of the
regulations, together with the miner's desire to avoid the delays involved in admini-
strative or judicial appeals, give the responsible Federal officer considerable leverage
to impose substantial restrictions on mineral activities. Furthermore, strict conditions
can be imposed on nonfuel mineral projects under the mineral leasing laws after explo-
ration and before development, even if such conditions would make development and
production uneconomic, since a lease is required for development and production after
successful exploration under a prospecting permit.

Additional uncertainty with respect to mineral tenure results from the use of the
“discovery of a valuable mineral deposit” test for acquiring development and produc-
tion rights to any mineral under the Mining Law and to nonfuel minerals under the
mineral leasing laws. Under the present interpretation of the test, nonmineral values
are not balanced directly against mineral values in order to decide whether mineral
development and production rights should be granted, although such a comparative
value test has been used in the past and could enjoy a resurgence. However, some
nonmineral values are considered indirectly to the extent that regulations protecting
such values impose costs on the miner. Such costs are included in an increasingly com-
prehensive definition of the considerations a prudent miner would take into account in
deciding whether a mineral deposit is valuable. This indirect approach must
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necessarily leave out a fairly large range of nonmineral values. Thus it does not go far
enough, in the opinion of surface resource users. On the other hand, miners believe
that it goes too far in second-guessing their profitability calculations and exposing
them to the danger of losing tenure after considerable effort has been spent on explo-
ration.

Activities under the mining and mineral leasing laws are subject to Federal and
State air quality, toxic sustances control, and other environmental laws of a general
nature that impose stringent requirements for mitigation of certain impacts resulting
from mineral activity. However, these general environmental laws do not reach the
central issues of land resource allocation and use that are at the core of today’s debate
over Federal mineral land management,

The existing laws require very few payments for damage to or appropriation of
nonmineral resources. Nominal payments of $2.50 or $5 per acre are required to ob-
tain title to the surface under the Mining Law, and nominal annual rentals of only
$0.25 to $2 per acre are required under the mineral leasing laws. In addition, bonds to
ensure reclamation, if feasible, and payments for damages to privately owned crops,
agricultural improvements, and grazing values may be required. These payment re-
quirements are not sufficient to ensure proper balancing of mineral and nonmineral
resource values.

The lack of adequate regulatory or payment mechanisms under the existing laws
has been partially responsible for the withdrawal of increasing amounts of Federal
land from the operation of the mining and mineral leasing laws in recent years, Formal
withdrawals of land from the operation of the Mining Law have been almost double
those under the mineral leasing laws, if only normal withdrawals are taken into ac-
count (that is, omitting the unique situation created by the Alaska Native Claims Settle-
ment Act). (See chapter 5, section G for the calculations and analysis. ) This is because
initial access to land for mineral activities under the Mining Law is a statutory right
that can be blocked only by withdrawals, while initial access under the mineral leasing
laws is at the discretion of the Secretary of the Interior, who can block access by
refusals to lease as well as by forma withdrawals. The amount of land either formally
withdrawn or highly restricted (for example, by policies that discourage leasing or is
suance of necessary rights-of-way) is approximately the same for the Mining Law and
the mineral leasing laws. Withdrawals and antileasing restrictions continue to be
made, and are maintained, to protect mineral and nonmineral resource uses and
values that Congress or the executive branch believes are inadequately protected by
existing regulations and payment requirements. Mineral activity is thereby completely
precluded, even though properly restricted mineral activities might be entirely com-
patible with protection of such uses and values. (An extensive analysis of withdrawals
and other restrictions affecting mineral activity in 1975 is contained in appendix B and
is summarized in section G of chapter 5.)

Conversely, mineral activity continues to be the preferred use on nonwithdrawn
land under the Mining Law and on leased land under the mineral leasing laws. Mineral
rights, once acquired, override all nonmineral resource values, regardless of the rel-
ative values of the minera and nonmineral resources. Mineral rights may be acquired
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by simply staking out a claim under the Mining Law. Advance notice to or permission
from the Federal or private surface owner is not required. The Secretary’s discretion
to grant access under the mineral leasing laws may be exercised, as it was until very
recently, routinely in favor of granting access, with little attention paid to the potential
impact on nonmineral resources, except in those few cases where access must also be
approved by the Federal agency responsible for management of the surface.

The Mining Law has been abused by persons who are not interested in mineral ac-
tivity but rather want to make use of or even obtain title to the surface. This abuse has
been made possible by the absolute right of entry under the law, the very weak and
practically unenforceable controls over diligent activity, and the lack of adequate con-
trols over use of the surface. Even though some actions have been taken to curb this
abuse, such as removing common-variety minerals from location under the Mining Law
and requiring all claims to be recorded at the Federal land office, some abuse remains
because of the underlying difficulties with enforcing provisions of the Mining Law.

Option 2. Moderate Adjustments to the Existing Distinct Systems

Almost all the moderate adjustments discussed in option 2 in section F, dealing
with improved coordination of mineral activities undertaken by different individuals
and firms, could also improve coordination of mineral activities with nonminera ac-
tivities.

For example, unnecessary surface damage, jigsaw land use patterns, and uncer-
tainty about land status are caused by existing Federal and State claim location and
marking requirements under the Mining Law. These problems could be greatly re-
duced by replacing the physical location procedures with filings in the local Federal
land office according to subdivisions of the public land surveys. For unsurveyed land,
clams could be required to be rectangular in shape, oriented north-south or east-west,
and depicted and described (through reference to permanent physical features) on the
best available map of the area. A survey of the claim could be required as a precondi-
tion to development. The surface damage attributable to unproductive pedis possessio
and assessment work requirements under the Mining Law could be reduced by replac-
ing the maximum size limits on individual claims with generous limits on the size of an
area that could be treated as a unit for the purpose of satisfying work requirements,
and by allowing payments in lieu of actual work and “banking” of excess work.
Payments for mineral value comparable in magnitude to those required by non-Federal
landowners could be instituted to avoid possible underpricing and inefficient use of
Federal land.

Similar adjustments, also described in option 2 in section F, could be made to max-
imum acreage limits, work requirements, and payments for mineral value under the
mineral leasing laws.

The remaining adjustments outlined in option 2 in section F, such as minimum
sizes for mining claims and minera leases, time limits on development tenure, and pro-
duce-or-pay conditions on production tenure, would make it easier to keep track of
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land status and would prevent land from being held indefinitely without any develop-
ment or production.

Other adjustments could also be made that would improve coordination of mineral
and nonmineral activities without making major changes in the existing systems. For
example, the existing requirement of consent by the surface management agency to is
suance of leases for certain minerals on certain lands could be extended to leases for
al minerals on al lands, (The requirement would not apply to mining claims under the
Mining Law. ) Ad hoc, broadly worded surface use regulations, similar to those now in
existence for some mining claims and all leases, could be applied across the board to
mineral activities on all lands under all the Federal mineral laws. Such regulations
could include a prohibition on any residential use of the surface of a mining claim or
mineral lease without permission from the surface management agency or surface
owner. No surface-disturbing mineral activity could proceed without first filing a no-
tice of intent with the surface management agency or surface owner.

These adjustments would eliminate or revise many regulations that cause need-
less and unproductive expense to the mineral explorer or miner and unnecessary
adverse impacts on nonmineral resources, particularly under the Mining Law. They
would also reduce some of the uncertainty over land use management and planning
under the existing systems, by placing some diligence-related conditions on the dura-
tion of mineral tenure and by making all mineral activities subject to Forest Service
type regulations requiring limited mitigation of impacts on surface resources.

However, the adjustments would not resolve the most serious problems involved in
coordinating mineral activities with nonmineral activities under the existing systems,
On the one hand, they would not reduce miners uncertainty about nonmineral re-
source-related controls over mineral access and tenure. On the other hand, they would
not affect any person’s absolute right to locate mining claims on any nonwithdrawn
area of the public domain, and to obtain ownership of the surface as well as the
minerals upon discovery of a valuable mineral deposit. Nor would they affect the ab-
solute preference given to mineral activity on any land covered by a mining clam or
mineral lease. Mineral rights, once acquired, would continue to override all non-
mineral resource values. Thus, the adjustments would not significantly reduce the
pressure for withdrawals of land from mineral activity in order to protect mineral and
nonmineral resource values.

Some additional moderate adjustments could be made to lessen slightly the
adverse effect that withdrawals have on mineral availability. Stale withdrawals no
longer needed to protect nonmineral resource values could be identified and
eliminated through a better withdrawal review program. Or, if such a program would
be impractical because of the poor condition of land records, a fresh start could be
made by terminating all withdrawals, except those made by Congress, that are not
confirmed by the responsible agency within a certain number of years—a sort of re-
recordation requirement for withdrawals analogous to the recordation requirement
for mining claims. But, the latter approach would run the risk of inadvertently leaving
important nonmineral resources unprotected.
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In addition, some continuing mineral appraisal activity on withdrawn lands could
be provided through a specific Government program for periodic assessment of the
mineral resource potential of such lands. The program might include detailed Govern-
ment exploration and evaluation where needed to decide whether certain withdrawn
land should be reopened to private mineral activity.

Option 3. Major Adjustments to the Existing Distinct Systems

Several of the most serious problems involved in coordinating mineral activities
with nonmineral activities under the existing systems would be eiminated by the ma
jor adjustments described in option 3 in section F for improved coordination of mineral
activities considered by themselves. These include: replacing pedis possessio explora-
tion tenure under the Mining Law with a secure, limited-in-duration exploration right;
establishing more realistic, flexible, and enforceable work requirements under the
mining and mineral leasing laws,; eliminating the “discovery of a valuable mineral de-
posit” test for acquiring development and production tenure under the laws; limiting
patents (fee title) under the Mining Law to the minerals in the claimed land, with a
right to use the surface for mining-related purposes on payment of rent; and
eliminating or restricting overriding royalties.

Two of the above adjustments—the elimination of the “discovery of a valuable
mineral deposit’ test under the mining and mineral leasing laws and the provision of
secure exploration tenure under the Mining Law—would greatly reduce the uncertain-
ty now faced by explorers and miners under the mining and mineral leasing laws, An
analogous adjustment would make the “preference right to a lease” for successful
prospectors under the mineral leasing laws a clear option exercisable by the prospec-
tor, rather than a mere right of first refusal should the Government decide to issue a
development-production lease. These adjustments, however, would eliminate some of
the most important protections of nonmineral values that now exist. To compensate for
the loss of these protections, the statutory right of access under the Mining Law could
be converted to access at the discretion of the Secretary of the Interior or the surface
management agency, or both, as is now the case under the mineral leasing and sale
laws. (Unlike now, the access under each law, once granted, would be secure for ex-
ploration, development, and production. ) In addition, the surface use regulations
under each law could be strengthened. The surface management agencies could be
given clear authority to control the surface impacts of mineral activity, including the
power to prohibit some or all surface impacts when necessary to protect important
surface values. Finally, miners could be required to pay for damage to some publicly
owned as well as privately owned surface resources and facilities in order to en-
courage mineral activity that is efficient from the standpoint of total resource use,

These adjustments could provide for better balancing of mineral and nonmineral
resource values than occurs under the existing systems. They would substantially re-
duce the need to rely on the withdrawal power to protect nonmineral resource values.
They would also greatly reduce the uncertainty that currently exists with respect to
maintaining exploration tenure under the Mining Law and acquiring development and
production tenure for the nonfuel minerals under the mining and mineral leasing laws,
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However, there still would be considerable uncertainty about the acquisition of
exploration tenure and about the specific nonmineral resource protection require-
ments that would be applied after tenure is acquired in any particular case. Perhaps
these uncertainties could be reduced by guidelines limiting the Government’s dis-
cretion over access and over specification of nonmineral resource protection require-
ments after access is granted, But excessively restrictive guidelines would not ade-
quately protect nonmineral resource values, given the current broad nature of non-
mineral resource protection requirements.

Option 4. A Shift to Integrated Mineral and Nonmineral Resource Management

The adjustments listed in the two preceding options do not resolve the fundamen-
tal dilemma of how to provide for open access to and secure tenure on Federal land for
private mineral exploration, development, and production while also assuring proper
balancing of mineral and nonmineral resource values during each stage of minera ac-
tivity (see chapter 5, subsection C(4)).

One approach that might go a long way toward resolving this fundamental dilem-
ma would build on the emerging practice under the mineral leasing laws of basing sur-
face use restrictions on analysis of the land types and land use characteristics of par-
ticular areas. In certain instances, these area-specific restrictions have been devel-
oped and promulgated as part of the norma land use planning process.

Surface use restrictions tied to land classifications established by the surface
management agencies as part of their normal land use planning process might provide
greater assurance of adequate protection of nonmineral resource values on Federal
land, since such restrictions could vary for different areas to take account of the vast
differences in surface values and their sensitivity to disruption from mining. Because
the restrictions would be much more specific and localized and would be published in
advance in the land use plan for an area, they should also greatly reduce mineral ex-
plorers’ and producers’ uncertainty about the surface use conditions applicable to the
various stages and types of minera activity in the area

If specific restrictions tied to land types and values in an area could be devised
and promulgated as part of the norma land use planning process, and if such restric-
tions were adequate to protect the important nonmineral resource values in the area,
there should be much less pressure for withdrawal of land from mineral activity.
Moreover, there would be much less need for making the acquisition of mineral rights
depend on the discretion of the Secretary of the Interior or the surface management
agency. Once the new system was firmly in place, access to Federal land under the
mineral laws could be made nondiscretionary, and many, if not all, of the existing
withdrawals perhaps could be revoked. Access to certain areas might still be very
highly restricted in order to protect very important nonmineral resource values, but it
would not be completely precluded.

A surface use restriction might be too protective for the less unusual nonmineral
resource values, because the restriction could not be violated no matter how valuable
or potentially valuable the mineral resources in an area might be. This problem can be
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overcome, in part, by relaxing the restrictions that protect these less unusual non-
mineral resource values as mineral activity successfully progresses from exploration
through production. For example, there might be severe limits on or even prohibitions
against roadbuilding or other types of surface disturbance in certain areas during ex-
ploration, which would be relaxed or eliminated for development and production.

For the easier-to-value nonmineral resources, surface use restrictions might be
replaced entirely by compensation requirements. A schedule of payments could be de
veloped along with the surface use restrictions as part of the land use planning proc-
ess for an area, with some nonmineral resource values being absolutely protected
through restrictions and others being conditionally protected through compensation
requirements. The individual explorer or miner could decide on his own whether the
potential mineral values were worth the cost of paying for damage to the conditionally
protected nonmineral resource values, and he could structure his project to minimize
such required compensation by minimizing the damage.

In sum, this option would (a) replace the existing open-ended and broadly worded
surface use regulations promulgated primarily at the national level with much more
specific and predictable conditions tied to land types and uses at the local level, (b)
substitute flexible charges for absolute restrictions where appropriate, and (c) ensure
open access and secure tenure once such conditions and charges were firmly in place.

H. Issues and Options Related to Coordination of Federal, State,
and Local Controls and Payment Requirements (Chapter 6)

Option 1. The Existing Systems (“No Change” Option).

The institutional setting of Federal onshore mineral land management—that is,
the division of authority horizontally among the Federal agencies and vertically be-
tween the Federal and State governments—is as critical as the substantive content of
the laws. The historical development of the mineral laws and their administration has
resulted in coordination difficulties along both dimensions.

Along the horizontal dimension, the traditional separation of mineral resource dis
posal and management from multiple-use management of nonmineral resources under
the Federal land laws has been carried over into the administration of the mineral
laws themselves. The mineral disposal and management function has been lodged in
two agencies in the Department of the Interior. It has thereby been separated from the
management of the various nonmineral resources by surface management agencies
such as the Forest Service and the Fish and Wildlife Service. Furthermore, the minera
leasing function entrusted to the Department of the Interior has itself been split into
mineral (economic and engineering) aspects and nonmineral (surface impacts) aspects,
with responsibility for mineral aspects given to the U.S. Geological Survey (USGS) and
responsibility for nonmineral aspects given to the Bureau of Land Management (BLM).
The new Office of Surface Mining has a significant role in both the minera and non-
mineral aspects of coal mining operations. BLM is solely responsible for the mineral
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aspects of Mining Law activities, but it shares responsibility with some surface
management agencies for the nonmineral aspects.

Because minerals are bound up in the land, mineral resource management in-
variably affects nonmineral resource management, and nonmineral resource manage-
ment often affects mineral resource management. During the era of extensive land dis
posal, these interrelationships were not of serious concern to most people. Given the
current policy of retention and multiple-use management of Federal land, however, the
formal separation of mineral resource management from nonmineral resource man-
agement and the formal distinction between ‘‘economic’ (mineral-related) and ‘‘multi-
ple-use” (nonmineral-related) aspects of mineral management itself quickly break
down in practice, causing substantial coordination problems and preventing inte-
grated management of Federal land resources.

These problems have been perceived by USGS and BLM, which have moved to
joint responsibility for many aspects of mineral leasing on land under BLM's jurisdic-
tion, despite the formally mandated separation of functions. However, during the cre-
ation of the Department of Energy (DOE) by a new administration, the artificial distinc-
tion between “economic” and “multiple-use land management” aspects of fuel mineral
leasing was incorporated in the Department of Energy Organization Act, which trans-
ferred the “economic” aspects from the Department of the Interior to DOE. Now, two
separate departments, rather than two agencies in the same department, must con-
tend with this distinction and its adverse consequences for integrated land manage-
ment.

Some recognition of the intimate connection between mineral resource manage-
ment and overall land management has been provided by the requirement, in all recent
mineral leasing laws, that mineral leases may be issued only with the consent of the
surface management agency and subject to such conditions as it may include to ensure
adequate utilization of the land for the purposes for which it was acquired or is being
administered. But this requirement as yet applies to only a few minerals and a few
land categories. (Although there is no such formal requirement for land under BLM’s
jurisdiction, the same effect is achieved, because BLM is the mineral leasing agent for
al Federal land as well as surface manager of its own land. )

The surface management agencies generally are not given any lega role in super-
vising compliance with surface use restrictions applied to mineral activities, although
they have the expertise and are best located to enforce such restrictions. (The prin-
cipal exception is the Forest Service's enforcement of surface use restrictions applied
to mineral activities under the Mining Law in the national forests. ) Enforcement is
rather the responsibility of USGS (except for surface impacts of coal mining opera-
tions, which are the responsibility of the Office of Surface Mining), which has a miner-
al-related expertise and mission and often has neither an office near nor familiarity
with the area under lease.

Along the vertical dimension of the institutional framework, the coordination
problems are even more complex, Mineral activities on Federal land can have substan-
tial effects on local and State economies and ways of life, which under our federal sys
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tern of government are the primary concern and responsibility of local and State
governments.

Generally, the existing mineral laws strike a reasonable balance between Federal
and State regulatory jurisdiction over private mineral activities on Federal land. The
laws explicitly or implicitly allow the States to impose more stringent restrictions than
those imposed by the Federal Government, as long as the State restrictions do not con-
flict with the Federal ones and do not disrupt Federal land management.

There are, however, some problems with respect to State regulation of mineral ac-
tivities on Federal land. The most obvious are the anachronistic provisions in the Min-
ing Law for (a) State specification of procedures for locating and maintaining claims
and (b) State insertion of development conditions in patents. Less obvious, but poten-
tially troublesome, are the provisions in the Surface Mining Control and Reclamation
Act of 1977 that (a) allow private owners of the surface overlying Federal coa to veto
surface mining of such coa [and hence extract the value of the federally owned coal as
well as the value of the privately owned surface as the price for not exercising the
veto) and (b) adlow the States to take over enforcement of Federal reclamation stand-
ards on Federal land (even though many State enforcement programs are under-
funded, understaffed, and vulnerable to conflicts of interest).

More serious issues are raised by State taxation of mineral activities on Federal
land and by the distribution of Federal revenues generated under the mineral laws.

State severance taxes and other mineral-related taxes based on the gross amount
or value of production are in effect gross royalties and can have the adverse anticon-
servation effects on mineral and nonmineral resources associated with gross royalties.
The tax levels in some States are so high that they may prevent mining of some Federal
mineral deposits and may cause mining of only the high-grade portions of other
deposits. They also may inflate the prices paid by consumers and reduce Federal
mineral revenue.

None of the Federal revenues generated under the mineral laws are retained by
the Federal agencies administering the laws to pay for the costs of such administra-
tion, which is often substantially underfunded, None of the revenues are turned over to
the surface management agencies to be used to repair damage to surface resources or
to replace resources lost as a result of mineral activities. Only 10 percent of the
revenues is retained by the Federa Government to be deposited in the general fund of
the Treasury, The remaining 90 percent is channeled by law to the Western States,
either directly through payments to the States themselves or indirectly through the
Reclamation Fund to subsidize irrigation projects.

The Federal mineral revenues, and additional Federal funds derived from fees im-
posed on surface coa miners by the Surface Mining Control and Reclamation Act, are
turned over to the Western States to enable them to cope with the adverse socioeco-
nomic impacts of mineral activities on Federal land. But the funds are made available
without any showing of need, and, in fact, the maor mineral-producing States receive
more than adequate revenue from State mineral-related taxes to cope with adverse
socioeconomic impacts. (Generally, the problem is not insufficient State revenue, but
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rather ensuring that such revenue reaches the local unit of government that needs it,
in a timely manner. ) The Federal revenues thus subsidize the genera budgets of these
few States.

Option 2. Moderate Adjustments to the Existing Distinct Systems

Horizontal coordination among Federal agencies could be improved by extending
the requirement of consent by the surface management agency to the issuance of a
mineral lease from the few situations in which it now applies to all minera leases (and
to mining claims if access under the Mining Law is also made discretionary) and by
giving the surface management agency joint or sole responsibility for enforcing the sur-
face use restrictions on a mining claim or minera lease.

Vertical coordination between the Federal and State levels of government could
be improved by eliminating State authority under the Mining Law to specify pro-
cedures for locating and maintaining claims and to insert development conditions in
patents, by requiring Federal surface management agencies to perform “backup’” in-
spect ions of reclamation of surface-mined Federal coal land when the State has taken
over responsibility for enforcement of reclamation, and by encouraging Federal and
State efforts to develop coordinated planning and permitting procedures,

In addition, rentals or other payments by mineral explorers or producers designed
to compensate for damage to or loss of nonmineral values could be turned over to the
Federal surface management agency rather than to the State, with a stipulation that
such payments be used to restore or replace the damaged or lost nonmineral values.
The 10 percent of the Federal mineral revenues now placed in the Federal general
fund, or such smaller or larger percentage as seems appropriate, could be retained in-
stead by the agency or agencies responsible for administering the mineral laws in
order to provide more adequate funding for such administration.

The remainder of the Federal mineral revenues could be allocated to the States af-
fected by mineral activities on Federal land, but only to the extent needed to cope with
adverse socioeconomic impacts that cannot be handled by the States themselves
through their own mineral taxation systems. The balance of the revenues not alocated
to the Federal agencies or the States could be placed in the Federal genera fund.

Option 3. Major Adjustments

At the Federal level, more integrated management of mineral and nonmineral
resources on Federal land could be promoted by revoking the recent transfer of cer-
tain fuel mineral leasing functions from the Department of the Interior to DOE, and by
making each surface management agency fully responsible for administration of the
Federal mineral laws on land under its jurisdiction, The roles of USGS, BLM (on land
not under its jurisdiction), and DOE would thus be reduced to those of advisors and
coordinators on issues within their expertise, unless a surface management agency
should ask them to take a more active role (for example, agencies administering small
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isolated tracts of land might wish to have BLM administer the mineral laws on such
land).

Finally, all grants of Federal mineral revenues to the producing States could be
abolished. States would have to use the revenues derived from their own mineral-tax-
ing powers to cope with the adverse socioeconomic impacts of minera activities, Thus,
they would not be able to make the Federal minerals bear a disproportionate share of
the costs of coping with impacts caused by mineral activities on non-Federal as well as
on Federal lands. Federal loan programs could be adopted to provide funds needed for
planning and construction by impacted communities prior to receipt of the substantial
revenues anticipated from State taxes on mineral production,



Table 1 .—Options for Improving Coordination
(Does not include Option 1: “No Change”)

(2) Moderate adjustments to existing systems

(3) Major adjustments to existing systems

(4) Comprehensive new approach

Minlng Law

1 Not Ice of intent before any surface-disturb-
ing mineral activity (N)

2 Replace location with filing in Federal land of-
flee (M, N)

3 No tunnel sites, extralateral rights, lode/
placer distinction (M)

4. No State location. work, or patent rules (M. N,
)

LeasIng acts
1 Surface agency consent for all leases (N, 1)

All laws

1 Low escalating, payable, bankable work re-
quirements for exploration and development
stages (M, N)

2. Commercial-volume production, or advance
royalty, requirement for production stage (M,
N)

3 Forfeit tenure if annual work or production re-
quirement not satisfied (M, N)

4. Acreage limits for purpose of satisfying work
requirement only (M. N)

5 Limit on exploration and development period
(M, N)

6. Minimum size for tenure units, and restric-
tions on overriding royalties (M, N)

7 Surface use regulations, including no resi-
dential use without surface agency consent
(N)

8 Surface agency enforcement of surface use
regulations (N. 1)

9 Eliminate “stale™ withdrawals (N)

10 Government mineral investigation on wlth-
drawn land (N)

11. Use of rentals and other surface-related
payments to restore surface values (N, 1)

12 Profit-share production payments (M, N)

13 Share Federal mineral revenue with States
only if State mineral taxation system unable
to cope with adverse Impacts (1)

Moderate adjustments, plus:

Mining Law
1 Replace pedis possessio with secure explora-
tion tenure (M, N)
2 Discretionary access (N)
3 Title to minerals only, conditioned on work,
production and surface use requirements (M,
N)

Leasing acts
1 No known/unknown mineral area distinction
(M)

All laws

1. Guidellnes to limit Government discretion on
access (N)

2. Competitive bidding (or lottery) for overlap-
ping simultaneous filings only (M)

3. Increase work requirements to level of actual
good faith expenditures (M, N)

4. No ‘valuable mineral deposit” test (M, N)

5. Use of surface for mining-related purposes
only, upon payment of appropriate rental (M.
N)

6. Strengthen surface use regulations to allow
prohibition of certain impacts (N)

7 Payments for damage to certain surface re-
sources (N)

8. Revoke transfer of certain fuel mineral leas-
ing functions to DOE (M, N, 1)

9 Administration of mineral laws by surface
agencies, BLM (except on its land). USGS,
and DOE coordinate and advise only (N. i)

10 No grants of Federal mineral revenue to
States, Federal loans if needed for front-end
impact costs (1)

Moderate and major adjustments. plus

1 All lands and all (or only non fuel) minerals
under the same system (M)

2 Claim/lease grants rights for all minerals (M.
N)

3 Nondiscretionary right of access (N)

4 Surface use restrictions, or compensation re-
quirements for easier-to-value surface re-
sources, based on land types and land use in
each area. restrictions relaxed for less unique
surface resources as mineral activity pro-
gresses from exploration to production: re-
strictions and compensation schedules pub-
lished lin advance in land-use plan for area (N)

5. Eliminate many or all withdrawals (N)

M— Improved coordination of mineral activities

N— Improved coordination of mineral activities
with nonmineral activities

1— Improved institutional coordination among
the Federal agencies and between the Feder-
al and State governments
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