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outstanding the competing applicants from those groups might
have been in agiven year, they still could not gain admission to
any of the reserved seats unless the university first found an
absence of qualified minority candidates to admit.

A properly individualized admissionsprogram doesnot suffer
from this “set-aside” defect. Nor does an individualized
admissions process become a “quota” smply because the
number of admitted minority students may not vary radically
from year to year. Amici’s admissions committees do not have
fixed targets for any group of admitted students, and the
percentages for different groups change over time. Thus, over
the past four years at Harvard College, the number of admitted
students whose fathers did not attend any college has ranged
from 220 to 228 — or from alow of 10.6% of admitted students
to a high of 11.0%, or a variation of approximately 3.8%. For
the same academic years, the percentage of African-American
studentsamong the admitted applicantswasaslow as8.76% and
as high as 9.92% — approximately a 13% variation. That said,
the makeup of any given class does tend to be relatively
predictable, ssimply because the applicant pool tends to be
relatively consistent. One would expect, for example, that the
number of redheaded students in the entering class would be
relatively constant from year to yeaxr — but that hardly
demonstrates the existence of an “redhead quota.”

D. Race-ConsciousAdmissionsProgramsAreNot Open-
Ended Commitments,

Petitioners contend that condderation of race and ethnicity
will create an ever-expanding precedent that can have no
temporal stopping point and that will lead to claims by other
groups — whether socidl, religious, or ideological — for “fair”
representation on our university campuses. That misconstrues
amici’s argument. Amid are not asserting that any group,
including African Americans, has a “right” to proportionate
representation either in academiaor inthe professions—only that
action by universities to achieve substantial and meaningful
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inclusion, if carefully tailored, violates no right on the part of
others and no constitutional or statutory commitment of our
society. Thedecision of auniversity asto which minority groups
deservefavorable considerationin anindividualized admissions
process designed to foster such diverse representation, and the
weight of such consideration, are necessarily and appropriately
decisionsto be made as amatter of educational judgment, taking
into account both theuniversity’ ssense of itsmission and its best
estimate of the leadership needsit will address — not as a matter
of conflicting “rights.”

Petitionersand their amici object, finally, that race-conscious
university admissions programs have no identifiable time limit.
See U.S. Grutter Br. 32-34. We question whether this is a
cogni zable constitutional complaint. Although this Court has at
times expressed concern about temporal indefiniteness, it has
never held that measures necessary to reach an intended
objective—that is, measures otherwise prope’ly tailored to serve
a compelling interest — were to be struck down simply because
such measures lack aclear exit strategy or a definite “ sunset”
provision. See, e.qg., Burson v. Freeman, 504 U.S. 191 (1992)
(First Amendment context). The proper constitutional concern
would thus seem to be whether the selected means outlast the
interest they are designed to serve, not whether they go on “too
long” in some abstract, undefined sense. Cf. Eldred v. Ashcroft,
123 S. Ct. 769 (2003) (20-year extension of copyright termsheld
permissible).

In any event, even if there mug be an ultimate end to the
consideration of race in university admissions, it is surely
premature to declare that the end is upon us. We are not so far
removed from the days when segregation by race in educdaion,
andracediscriminaioninall sortsof vital opportunitiesrel evant
to educational performance, were for many a matter of law.
Brown v. Bd. of Education, 347 U.S. 483 (1954); Swvann V.
Charlotte-Mecklenburg Bd. of Education, 402 U.S. 1 (1971);
Hillsv. Gautreaux, 425 U.S. 284 (1976). However devoutly we
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might wish it were otherwise, the effects of that history cannot be
expected to play themselves out within asingle generation. See
Glenn Loury, THE ANATOMY OF RACIAL INEQUALITY 4 (2002).
Progress toward a goal does not mean that the goal has been
reached.

But progressthere hasbeen. Amici have seen asharprisein
the number of applicationsfiled by minority studentsduring the
past few decades. At the same time, the overall credentials of
minority applicants—including theraw numbersonwhich others
place so much emphasis—haveincreased aswell. Thisisso,in
fact, both on an absolute basis and in comparison with other
applicants.

Average SAT test scores for minority students rose roughly
130 points at agroup of liberal arts colleges studied in 1976 and
1995, and approximately 150 points at a group of research
universities!® Test scoresfor non-minority studentsroseaswell,
but by much smaller increments (about 30 points at the liberal
arts colleges and 70 points at theresearch universities). If these
trends continue, the interest in a racialy diverse student body
might gradually become decoupled from policies that give
favorable consideration to minority race and ethnicity. But
hoping that day will come sooner rather than later cannot be
trandated into a constitutional imperative that the nation’s
universities act as though that day has already arrived.

B William G. Bowen & Sarah A. Levin, RECLAIMING THE GAME
(forthcoming).
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CONCLUSION

This Court should affirm the judgments of the court of
appealsin No. 02-241 and of the district court in No. 02-516.

Respectfully submitted.
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