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Preface

Their name notwithstanding, consent decrees and particu-
larly those involving government agencies generate a great
deal of controversy. Those who favor consent decrees argue
that they offer advantages for both plaintiffs and defendants.
For plaintiffs, consent decrees are a way of maintaining
leverage over a government agency over time, by utilizing
the power of the courts to force change. For defendants,
meanwhile, consent decrees can be face-saving measures, as
they do not force any admission of wrongdoing, and can, in
addition, be a good way to mobilize energy and funding. Crit-
ics, however, counter that consent decrees have a dramatic
and dangerous tendency to outlive their usefulness. At their
best, these skeptics contend, consent decrees often become
sources of onerous red tape. At worst, they can turn into
springboards from which activist judges launch their own
policy agendas.

Over the last decade, these arguments have intensi ed, and
our region has been at the center of the storm. In 1996,
Congress responded to a long-running and controversial
consent decree governing the Philadelphia Prison System by
passing the Prison Litigation Reform Act (PLRA), which limited
consent decrees pertaining to prisons and jails. Then, last year,
Senator Lamar Alexander sought to extend the reforms in
the PLRA with his proposed Federal Consent Decree Fair-
ness Act (FCDFA), which would make it easier for state and
local governments to amend consent decrees in their favor.
At the same time, advocacy groups have continued to show

a preference for consent decrees as tools for provoking and
managing systemic reform in government agencies. The New
York City Board of Education, New York City Department of



Human Services, and New Jersey Division of Youth and Fam-
ily Services have all been subject to well-publicized consent
decrees. Most recently, New lersey Attorney General Zulima
Farber made news when she hesitated to bring an end to a
consent decree regarding racial pro ling by the State Police,
despite reports from court-appointed monitors stating that
the problem had been remedied.

In short, consent decrees are an important issue on the
national policy stage, and one that has special resonance in
this region. Yet, as Professor Gerald Rosenberg notes in his
paper in this volume, the scholarship on consent decrees is
underdeveloped. With the notable exception of Ross Sandler
and David Schoenbrod s provocative book Democracy by
Decree, which inspired and underpinned much of the FCDFA,
relatively few in the academy have taken the opportunity to
study this legal mechanism in detail.

This volume, which grew out of a conference that we co-spon-
sored with the New lersey Institute for Social Justice, is our
attempt to add to the body of knowledge on consent decrees
in a way that gives pride of place to the perspectives of leading
advocates and public managers people who engage with
consent decrees as part of their everyday working lives. To be
sure, the book contains top quality scholarship. Contributors
include the University of Chicagos Gerald Rosenberg, Van-
derbilt University s Edward Rubin, the University of Toledos
Vincent Nathan (who is also an experienced and respected
special master in a number of prison reform consent decrees),
and New York Law School s Ross Sandler. But it also features
essays and commentary from important practitioners like
federal judge Norma Levy Shapiro, who presided over the
Philadelphia Prison System case, and the Annie E. Casey
Foundations Steven Cohen, who has played an integral role

in the management of the New Jersey Division of Youth and
Family Services consent decree.



This, then, is a book meant to be studied by those with an
academic interest in law and public administration; but it is
also meant to be used by those in the policy world who must
work on and around consent decrees. We would like to thank
our partners at the New Jersey Institute for Social Justice and
all of our contributors and participants for their ne work.

Anthony Shorris

Director

Policy Research Institute for the Region
Princeton University
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Introduction

Kenneth Zimmerman
New Jersey Institute for
Social Justice

Craig Levine
New Jersey Institute for
Social Justice

For all the comfort our society takes in

the independence of our judiciary and our
commitment to being a nation of laws, it

is increasingly apparent that fault lines are
emerging about what that commitment means,
especially in circumstances when judicial pre-
rogatives collide with the roles and interests of
the other branches of government. This ten-
sion lies at the heart of the increasing debate
about the role and function of judicial consent
orders, which are the legal mechanisms by
which courts oversee the operations of public
agencies in elds ranging from child welfare

to prison systems, from school and housing
desegregation to law enforcement.

It is clear why consent decrees often lead to
heated rhetoric and extreme characteriza-
tions. They re ect one branch of government
formally condemning the performance of
another, and then stepping in to require
compliance with constitutional or statutory
prerequisites. Such actions necessarily raise

fundamental constitutional questions about
what justi es such judicial interventions, how
they should be undertaken, and perhaps most
importantly, when they should be terminated.

Unfortunately, consistent with the deeply
polarized nature of our public discourse on a
broad range of topics, the discussion of these
important and valid questions is marked more
frequently by heat than light. In essence, the
public conversation frequently volleys between
the following poles:

Consent decrees are the only hope for
protecting the constitutional and statutory
rights of society s must vulnerable members
who lack in uence with the executive

and legislative branches. Without (mostly
federal) judges willing to do their jobs
boldly, in the great tradition of southern
judges ordering integration and having the
backbone to enforce their orders, society s
current outcasts  inmates, abused and
neglected children, the homeless, the men-
tally ill, students in underfunded inner-city
schools, etc. would be in even more dire
straights.

Consent decrees are fundamental affronts
to democratic governance, eliminating
elected of cials authority over and respon-
sibility for core governmental functions.
Under the guise of principle and law, judges
quickly intervene in policy disputes without
full knowledge of the full circumstances.

By diverting resources and attention away
from the political authorities charged with
the full range of governmental operations,
and by demanding perfect outcomes that



substantially exceed constitutional or
statutory standards, they essentially turn
themselves (and plaintiffs attorneys who
exercise undue in uence) into permanent,
unaccountable public managers.

This volume, and the conference proceed-
ings out of which it grew, re ect a different
reality: that there is actually a good deal of
serious thought about consent decrees going
on beneath the highly politicized din. In signi -
cant measure, this stems from the increasing
recognition from many involved that there has
been insuf cient attention paid to what might
reasonably be considered the most important
question: whether consent decrees work as
effective vehicles to improve the function-

ing of public systems, especially those serving
disadvantaged individuals. While the calls for
statutory curtailment of consent decrees in
response to perceived overstepping by the
judiciary have garnered substantial attention
(and appropriately so, given the signi cance
of the Prison Litigation Reform Act, which
curtailed federal court jurisdiction over cases
involving jails, prisons and juvenile deten-

tion facilities, and more expansive proposals
currently on Capitol Hill), such calls have also
overshadowed a quieter and less partisan
consensus that there are critical issues related
to consent order entry, management and ter-
mination that deserve considered attention.

In certain respects this consensus should not
be surprising. After all, we have a generations
worth of experience with consent orders,
which is enough time to begin to assess the
broad range of variation in how they work

in practice. Moreover, for those of us in the
tri-state area (New York, New Jersey and
Pennsylvania), our experiences with judicially

imposed institutional reform include some

of the most important and challenging areas
of social policy (e.g., homeless services, racial
pro ling, jail conditions, child welfare) and have
led to notable innovations in consent order
practice. Seen in this context a broad range of
questions emerge, such as:

How does one measure the effectiveness
of consent orders? Is it appropriate to use
only the initial alleged constitutional or
statutory violation(s) as the basis to assess
success?

To what extent can or should consent
orders be shaped to further long-term
institutional reform that lasts beyond the
duration of the judicial decree? To what
extent can learning from elds like organi-
zational development and leadership theory
be integrated to advance such a goal?

What are the factors, conditions and
mechanisms that improve the likelihood of
positive outcomes? How can courts most
effectively use third party intermediaries
(e.g., special masters, expert panels)?

Given the multiple institutional and political

interests at play when consent decrees

are adopted, what level of speci city and

frameworks for dispute resolution are most

likely to produce signi cant progressive

reform?
To help us begin to address these and many
other questions, we asked several leading
experts to write papers and speak with us,
and invited an experienced group of practi-
tioners and academics to provide responsive
comment. First, University of Chicago Law
Professor Gerald Rosenberg, the author of
Hollow Hope: Can Courts Bring About Social
Change, provides an overview of the politics
of consent orders, focusing on party incen-
tives in institutional reform litigation. Second,
University of Toledo Law Professor Vincent
Nathan, a long-time special master in prison



condition cases, outlines a series of recom-
mendations growing out of his experience, and
offers insights on the potential and constraints
involved when third parties assist in judicial
supervision. Supplementing these comments,
Steve Cohen draws upon his extensive
experience chairing the expert panel involved
in the implementation of the consent order
reforming New Jersey s child welfare system
to raise important issues about how the ten-
sion between exibility and clarity in consent
orders can play out in practice. Vanderbilt
Law School Dean Edward Rubin proposes a
means of reform of consent order prac-

tice focused on the need to add specialized
implementation staff to the judicial role. In
response, professors Ross Sandler and David
Schoenbrod of New York Law School, whose
book, Democracy by Decree, has spurred much
of the debate, contest Dean Rubin s sugges-
tion, challenging both the particulars of his
proposal and his larger contention regarding
the appropriateness of judicial policy-making.
Federal District Court Judge Norma Shapiro
recounts some of her experiences overseeing
for many years a consent decree involving the
Philadelphia jails, discussing the administrative
challenges, the extensive enforcement pro-
ceedings, and the signi cant political pressure
and media attention the case brought.

While this volume does not point to clear con-
Sensus on speci ¢ points, it does raise several
interesting issues for further inquiry:

1. All consent decrees are not created equal.
In other words, the subject matter matters.

The operational and political dynamics of child
welfare systems differ from those of homeless

services; juvenile detention centers differ from
Medicaid or TANF programs; and despite what
we all may have felt at age 13, schools are not
prisons. Consideration of consent decrees

as a generic category may serve some analytic
purposes, but it also elides signi cant distinc-
tions. Other distinguishing variables worth
consideration include the level of government
involved (the dynamics of federal government
operations differ in highly signi cant ways from
those of a municipality, even one as large as
New York City), political factors (such as how
sympathetic the political branches are to the
plaintiffs), the timing of the electoral cycle, and
leadership (the degree of competence of the
Commissioner and her senior team). These
suggest the rationale for signi cant skepticism
about broad generalizations regarding consent
decrees, and reinforces the argument that a
typology or taxonomy addressing these vari-
ables would add to our knowledge.

2. Building executive branch capacity. His-
torically, consent decrees have not attended
to the question of how to build executive
branch capacity. With 30 years of experience,
however, it seems increasingly evident that in
some circumstances the greatest impediment
to compliance (and, more importantly, to
effective operation) is not ill will but capacity.
The advent of judicially-backed intermediaries/
authorities (special masters, receivers, expert
panels and theyre not the same) has led to
the consideration of how the courts agents
can be both monitors (their traditional role)
and helpers (their new role). The basic reason
for this has been purely instrumental: tradi-
tional consent decrees too often did not lead
to the degree of systemic change that, in truth,



all parties hoped for; instead they contributed
to an institutional bunker mentality which is
unconducive to institutional improvement (as
opposed to short-term compliance). Creative
hybrid models have been employed in the
child welfare context (eg., New York City and
New Jersey), from which much can be learned.
The goal is to delicately balance (a) enough
external authority to ensure improvement

for the plaintiff class (which suffers daily for its
absence) with (b) enough internal ownership
of the reform project that it becomes part of
the system s routine course of business (rather
than being an institutional appendage/annoy-
ance, primarily relegated to the lawyers, with
acknowledgment of the need for reform end-
lessly denied and deferred).

3. The potential of agency buy-in. As a
threshold matter, long-term change ultimately
requires agency commitment beyond simply
an interest in eliminating judicial oversight.
While there are important and challenging
questions inherent in determining how to
determine whether an agency has such an
interest, the possibility of agency buy-in is
often undermined at the outset, particularly if
the court determines every detail of a consent
order in the rstinstance. One interesting
model emerges from the New Jersey child
welfare experience. There, the lawyer-negoti-
ated decree required a reform plan covering
speci ed subject areas, but the defendants
who would be charged with implementa-

tion (not their lawyers) were required to
develop it, subject to review and approval of
an agreed-upon expert panel and the court. A
similar area worthy of experimentation toward
the end of increasing agency commitment to
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effective outcomes involves the idea of varying
the height of the hurdle between plaintiffs
and the court based on the importance of
the issue at hand. This would make it harder
for plaintiffs to le papers complaining about
inadequate wattage in prison light bulbs than
to le regarding an upsurge of serious prison
violence. Not all provisions of all consent
decrees are equally important. More nuanced
enforcement schema, to better re ect this
fact, may be helpful.

4. Termination. Might structures other than
the dichotomous jurisdiction persists for all
purposes or case dismissed be devised? If
the system or institution at issue lends itself to
such a dichotomy might the question of con-
tinuing enforcement jurisdiction be considered
by speci c physical facility or by sub-subject
area? Perhaps the issues in a decree could

be divided by importance and subjected

to differing dismissal standards exacting
compliance in some areas, good enough in
others rather than a universal substantial
compliance metric. Courts have made some
forays into this area, but more serious consid-
eration is warranted.

5. The predicate for consent orders. A
pressing critique of consent orders is that they
are not justi ed by real harm. While there is
substantial dispute on this point, there is little
question that consent orders entered without
a factual record are vulnerable in numerous
ways. Ultimately, consent orders operate
within a political dynamic. For both plaintiffs
and defendants, a key point is to ensure from
the outset that any consent order is based on
a set of facts and designed to accomplish more



than postponement of an issue beyond the
next election. How to make the factual predi-
cate a matter of record, when consent decrees
by de nition occur in lieu of trials, is a proce-
dural challenge calling for creative lawyering.

All told, we believe that the papers and
record of the proceeding offered here re ect
an important contribution to an issue that is
hotly debated but too seldom investigated.
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As this volume re ects, the perhaps surpris-
ing willingness of thinkers, practitioners, and
policy-makers to engage in a grounded discus-
sion regarding how to improve the operation
of consent orders re ects an important
commitment to a tool that has meaningfully
addressed fundamental social problems in our
society. We certainly hope that it will trigger
increased inquiry into these issues, for cutting-
edge scholarship that meshes the thinking of
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The Politics of Consent:
Party Incentives in Institutional Reform

Consent Decrees

Gerald N. Rosenberg

University of Chicago

INTRODUCTION!

Over the last half-century, judicial supervision
of governmental institutions has become a
commonplace feature of the legal and political
landscape. From prisons to schools to hospitals
to welfare and disability programs, it is not an
exaggeration to state that there is hardly a
type of governmental institution or program
that has not been the focus of judicial involve-
ment. Today, vast numbers of government
institutions throughout the country continue
to be subject to the supervision of district
courts. 2 And while there is mounting criticism
of this practice among both academics and
politicians,3 it remains a vibrant and active
part of the law, governing a variety of different
types of local institutions. 4

In this paper | explore one tool of judicial
supervision of governmental institutions and
programs, the consent decree. In general,

a consent decree is a voluntary agreement
between parties to a lawsuit that is approved
by a judge. This paper examines the politics

of consent decrees. In particular, | focus on

the incentives for plaintiffs and defendants to
enter into them, and for judges to approve
them. Why do plaintiffs ask for them? What are
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the reasons defendants agree to them? Why
are judges willing to approve them? These, of
course, are only a small subset of the many
interesting and important questions one could
ask about consent decrees. For example, there
are questions about how consent decrees actu-
ally work in practice, about what mechanisms
they employ. Perhaps most importantly, there
are questions about their implementation. Do
consent decrees further the plaintiff s goals?
What are their advantages and disadvantages?
Should they be reformed? As inviting as these
questions are, examining them is not the focus
of this paper. Rather, by exploring the reasons
consent decrees are created, | hope to provide
a foundation for better understanding their
actual workings, and their advantages and disad-
vantages. That task, however, is left to others.

What is a consent decree? For the purposes
of this inquiry, a straight-forward de nition will
suf ce. A consent decree is the product of a
lawsuit. However, rather than having a trial,
the parties to the lawsuit reach agreement
and the litigation is stopped. A clear de nition
is provided by Professor Michael McConnell,
currently a judge of the U.S. Circuit Court of
Appeals for the 10th Circuit:

Consent decrees are a form of settlement in

which the parties agree to end the litigation

in return for a promise that one (or both) of
them will change their conduct for a speci ed



period of time, sometimes inde nitely. They
are entered as a judgment of the court and
are enforceable in the same way as court
injunctions...5

There are several important features of
consent decrees to note. First, entering into

a consent decree is voluntary. No party to

a lawsuit is required to agree to a consent
decree. Indeed, the U.S. Supreme Court has
stated that the voluntary nature of a consent
decree is its most fundamental characteris-
tic. 6 Second, a consent decree carries the
force of law. It is not just an agreement among
parties. Rather, a consent decree is an order
of a court. Parties in violation of a consent
decree are subject to the full range of judicial
sanctions including the issuance of injunc-
tions compelling compliance and being held

in contempt of court. Third, and importantly,
consent decrees are not a nding of legal liabil-
ity. Defendants neither admit wrongdoing nor
are judicially found to have violated the law.
To sum up, a consent degree is an agreement
voluntarily entered into by parties to a lawsuit,
in lieu of continuing the lawsuit, given the force
of law by judicial approval, with no nding of
legal liability.

The de nition offered above doesnt

specify the parties. Consent decrees can occur
between a variety of parties. Perhaps the most
common type of consent decree is found in
governmental proceedings against corpora-
tions. In antitrust law, for example, consent
decrees are common. The consent decrees
that are the subject of this paper, however, are
a subset of all possible consent decrees. This
paper focuses on consent decrees that are

the product of lawsuits against government.
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Typically, these lawsuits allege that government
is failing to live up to its constitutional or statu-
tory responsibilities, resulting in the failure to
serve and protect racial minorities, the poor,
and the politically weak. Their aim is to change
the way in which government administers
programs and laws in order to serve those
entitled to, and most in need of, govern-
ment services. Collectively, these lawsuits are
referred to as institutional reform litigation
and can be described as follows:
In numerous cases, plaintiffs have sued pub-
lic institutions, seeking not compensation,
but sweeping and long-term reforms of the
institutions themselves. Many of these cases
have been resolved not by full trials, but by
consent decrees providing for broad policy
changes, substantial administrative reorga-

nizations, or large increases in institutional
expenditures.”

[t is institutional reform consent decrees that
are the focus of this paper.

How prevalent are institutional reform con-
sent decrees? Surprisingly, no one knows for
sure! As U.S. Representative Roy Blunt, the
acting Majority Leader of the U.S. House of
Representatives and the leading sponsor of a
House bill to make it easier for governmen-
tal defendants to modify consent decrees,
putit, we donthave a sense of how many
decrees there are even out there. Theres no
record, there s no clearinghouse... 8 Thus, we
are left with only scattered data and general
impressions. However, commentators across
the political spectrum agree that institutional
reform consent decrees are prevalent. For
example, in the area of environmental protec-
tion, the Bureau of Justice Statistics reports
that during 1997, 46 percent of the 207 cases



led by the Federal government charging a civil
violation of environmental laws were settled
by consent decrees. Writing in 2003, Sandler
and Schoenbrod state that institutional reform
consent decrees have ruled prisons in 41
states and local jails in 50 states. They note
a study from the year 2000 nding that more
than 600 school districts were under consent
decrees.10 The U.S. Department of Justice
reports that in scal year 2002 the Civil Rights
Division monitored consent decrees over
publicly operated mental retardation facilities
in seven jurisdictions, mental health facilities in
four jurisdictions, 52 juvenile correctional facili-
ties, jails in 11 jurisdictions, and prisons in ve
jurisdictions. 1L More generally, there seems to
be agreement that institutional reform consent

decrees are ubiquitous. As David Zaring writes:

Beginning with Brown v. Board of Educa-
tion, hundreds of schools, and, eventually,
thousands of other government institu-
tions that were sued for constitutional and
federal statutory violations came under
the dominion of injunctions and consent
decrees. Prisons, child welfare agencies,
mental retardation institutions, and city
housing authorities are among the many
local government institutions that have been
subjected to extended periods of judicial
supervision. Nor have comparable institu-
tions operated by the federal government
been immune to long-running consent
decrees.12

A law review writer concurs:

[ITn recent years, plaintiffs have used the
consent decree as a mechanism for, among
other things, desegregating school systems,
improving prison conditions, decentralizing
public mental health institutions, developing
regulations for the discharge of toxic waste,
eliminating civil service exams alleged to be
discriminatory, expanding special education
programs, and abolishing and replacing an
exclusionary zoning plan.13
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Thus, it appears that institutional reform con-
sent decrees are commonplace.

The analysis that follows is preliminary. In
order to thoroughly understand the incen-
tives that motivate plaintiffs, defendants, and
judges in institutional reform consent decrees,
a large-scale, comprehensive, study would
need to be undertaken. Ideally, | would carry
out a national survey of involved parties, with
in-depth interviews of plaintiffs and defendants
carefully selected to control for key variables.
| would interview a large sample of judges and
conduct a careful and wide-ranging analysis

of both print and electronic media. Since this
paper is not based on such a study, it must be
understood as preliminary.

PLAINTIFFS INCENTIVES TO
SEEK AND SIGN INSTITUTIONAL
REFORM CONSENT DECREES

It makes sense to start the investigation of

the incentives of actors in institutional reform
consent decrees with plaintiffs. Why? Because
plaintiffs are the rst movers. If plaintiffs didn t
bring a lawsuit in the rst place there would be
no consent decrees to talk about. In the chro-
nology of a consent decree it is the plaintiff s
actions that start the process.

Why do plaintiffs agree to institutional reform
consent decrees? In the following pages | sug-
gest eight main reasons why consent decrees
may appeal to plaintiffs in institutional reform
litigation. Some of the factors also play a role
in the incentive structure of governmental
defendants and judges and it may seem a bit
arti cial to analyze them separately. | do so for
reasons of analytic clarity. Three caveats are in



order. First, it may not be that every incentive
comes into play in every case. Second, some of
the categories of reasons overlap, and a par-
ticular incentive might be placed in a different
category. The categories are only designed to
be helpful, not de nitive. Third, | dont take a
position on whether claimed incentives are, in
fact, true. For example, plaintiffs or defendants
or judges may agree to institutional reform
consent decrees because they believe they will
accomplish certain goals. Empirically, that belief
may be incorrect. In analyzing the incentive
structure of parties to institutional reform
consent decrees, then, | focus on the beliefs of
participants, not on their accuracy.

LITIGATION AS AN EFFECTIVE STRATEGY
TO PROTECT THE POWERLESS

At the most basic level, plaintiffs bring institu-
tional reform litigation, and agree to consent
decrees, because they believe that other
governmental institutions are unresponsive to
constitutional rights and statutory require-
ments, and that judicial action will improve their
clients lives.24 Their clients typically lack eco-
nomic or political power and are often invisible
to the larger society. The traditional avenues

of government are resistant to them. Elected
of cials can be inattentive, uncaring or hostile
and government bureaucracies can be callous
and unresponsive. Plaintiffs believe that bringing
a lawsuit, and agreeing to a consent decree, can
make a difference. This view of the ef cacy of
litigation is widespread. As human rights activist
Aryeh Neier puts it, [s]ince the early 1950s,
the courts have been the most accessible and,
often, the most effective instrument of govern-
ment for bringing about the changes in public
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policy sought by defenders of the relatively
disadvantaged.’> More speci cally, Rosand notes
that Legal services attorneys throughout the
country increasingly have used consent decrees
in their efforts to seek structural reform of vari-
ous state social services agencies... 16 \WWeiner
concludes that IRCDs [institutional reform
consent decrees] often play a signi cant role in
shaping the actions of governmental agencies
and can promote the interests of politically
weak and dependent members of society...
They can, he claims, promote the interests of
the weak and despised against the many; the
desperate against the majority. 17 Majestically,
he argues that:
IRCDs can promote the interests of socially
disadvantaged and politically weak segments
of our society by imposing speci ¢ obliga-
tions upon governmental bodies whose legal
duties previously were unclear. Not only
rights to food and shelter, but due process
for prisoners, educational opportunities for
minority children, welfare assistance for the
poor, care for the mentally ill, and other
rights and bene ts enjoyed by the politically

weak and dependent can be clari ed and
protected by IRCDs.18

Thus, an initial and powerful incentive for
plaintiffs to bring institutional reform litigation
and agree to consent degrees is the belief that
they work.

INSTITUTIONAL REFORM CONSENT
DECREES SAVE TIME AND MONEY
AND REDUCE RISK

Agreeing to an institutional reform consent
decree saves both time and money. An agree-
ment removes the necessity of a trial. Not only
can trials be very expensive, but also they can
drag on for years while parties prepare their
cases, request postponements, and so on.



Further, going to trial always carries the risk of
losing the case. As Anderson succinctly notes,

Settlement avoids the time, expense and risk
of trial. 19

Relatedly, if plaintiffs can win agreement to a
consent decree from the defendant, then they
dont have to prove their case. It is not always
ease to prove that government has violated
the law. For example, in a brief led in the

U.S. Supreme Court, the National League

of Cities noted that it is easier to obtain
enforcement of a consent decree because it
will be unnecessary to prove many facts that
would otherwise have to be shown. 20 Wade
Henderson, a member of the Leadership Con-
ference on Civil Rights, which supports the use
of consent decrees in civil rights cases, notes
that Consent decrees also often save you the
need to battle over explicit ndings of discrimi-
nation that would often be painful to establish
for both parties. 2 Plaintiffs have strong incen-
tives to enter into consent decrees.

While this view is widely shared in the lit-
erature, it was not the view of the consent
decree veterans who participated in the
conference for which this paper was prepared.
They did not believe that consent decrees
had these bene ts. This is particularly striking
because the claim that consent decrees save
plaintiffs time and money, and reduce their
risk, is perhaps the most common claim made
in the literature about the incentives for seek-
ing them. It could well be that the ongoing
nature of many consent decrees undermines
these purported bene ts. This anomaly is
worth further inquiry.
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INSTITUTIONAL REFORM CONSENT
DECREES CAN REQUIRE BROADER
REFORM THAN TRIAL DECREES

One of the most powerful incentives for
plaintiffs to seek institutional reform consent
decrees is that the agreement embodied
in the decrees can go beyond what a judge
could legally order after a trial.22 This is largely
because the decree is an agreement voluntarily
entered into by the parties. In 1986, and again
in 1992, the U.S. Supreme Court empha-
sized the far-reaching potential of institutional
reform consent decrees. In the 1986 case, the
Court held that the parties consent animates
the legal force of a consent decree. Therefore,
a federal court is not necessarily barred from
entering a consent decree merely because the
decree provides broader relief than the court
could have awarded after a trial. 23 In the 1992
case, dealing with the standards for modifying
existing consent decrees, the Court expressed
no doubt that, to save themselves the time,
expense, and inevitable risk of litigation,
petitioners could settle the dispute over the
proper remedy for the constitutional viola-
tions that had been found by undertaking to
do more than the Constitution itself requires
(almost any af rmative decree beyond a direc-
tive to obey the Constitution necessarily does
that), but also more than what a court would
have ordered absent the settlement. 24

Obviously, this is a powerful incentive for
plaintiffs. It opens up the possibility of winning
agreement on broad-ranging reforms based on
allegations of narrow legal violations. Accord-
ing to two former environmental lawyers, now
critics of wide-ranging institutional reform
consent decrees, the incentive works like this:



Reform-minded attorneys identify a pro-
gram that needs change, construct a legal
theory that some constitutional or statutory
requirement has been violated, and le a
lawsuit. The alleged violation becomes, in
the parlance of lawyers, a legal hook for
seeking broader reform.25

Sandler and Schoenbrod provide examples of
this incentive-based behavior. One involves a
multi-decades consent decree involving New
York City and the federal Education for All
Handicapped Children Act. Although the initial
1979 lawsuit focused on properly evaluat-

ing and appropriately placing handicapped
children, the consent decree allowed for broad
reform. Sandler and Schoenbrod summarize

it this way: The lawsuit had started narrowly
with tardy evaluations and placements but
turned into an open-ended regime. Any
educational policy however vaguely related to
special education could be included. 26

A second example of an institutional reform
consent decree going beyond what a judge
could have ordered comes from a more
sympathetic author. In a major case involving
allegations of racial discrimination in public
housing in Yonkers, New York, the National
Association for the Advancement of Colored
People (NAACP) signed a consent agreement
with the U.S. Department of Housing and
Urban Development (HUD). In a detailed
study of this litigation, Yale Law School pro-
fessor Peter Schuck found that the consent
decree legitimated giving the plaintiffs more
relief than the law might have allowed the
judge to order on his own. 27
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Critics of institutional reform consent decrees
point to their expansive potential as a reason
for limiting them. Michael Greve, a leading
institutional reform consent decree critic,
contends that:
consent decrees very, very frequently
expand the programs beyond the statute.
They embody what no plaintiff could
demand, what no court could order on its
own as a form of injunctive relief, what no
state could agree to, and they constrain
executive discretion and legislative budget
authority for years and years and years and

years without any nding of any violation of
any federal right.28

Indeed it is arguments such as these that
played a role in the congressional passage of
the 1995 Prison Litigation Reform Act which
made it easier for governmental defendants

to modify or terminate prison reform consent
decrees. The effect of the law has been to
change the incentive structure for plaintiffs.
According to one scholar, the incentive for
plaintiffs to enter into a consent decree to
obtain broader remedies than are consti-
tutionally required is diminished for prison
reform cases... 29 Greve nds data that sup-
port this claim. He reports Bureau of Justice
Statistics data showing that between 1995 (the
last pre-enactment year) and 2000, there was
a decline of over 60 percent in the number of
consent decrees imposing broad-scale, system-
wide prison reforms and a decline of nearly 50
percent in decrees limiting prison popula-
tions.30 In sum, both proponents and critics of
institutional reform consent decrees agree that
their expansive potential is a major incentive
for institutional reform plaintiffs to seek them.



INSTITUTIONAL REFORM CONSENT
DECREES CAN CREATE FLEXIBLE, FINE-
TUNED COMPROMISES WHICH INCREASE
CHANCES OF IMPLEMENTATION

One of the greatest challenges facing insti-
tutional reform litigators is nding ways to
achieve compliance from governmental defen-
dants. After all, from the plaintiff s perspective,
if the government was doing its job in the rst
place a lawsuit would not have been brought.
In such a setting, the simple fact that the
governmental defendant agrees to the consent
decree can increase the likelihood that it will
be implemented. Unlike with an order crafted
by the judge and imposed on the defendant,
an institutional reform consent decree can be
negotiated and is voluntarily agreed to by the
defendant. A consent decree isa promising
form of negotiation and compromise, Ander-
son writes, which holds out the hope that
parties may achieve justice through peaceful,
voluntary collaboration. 31

Flexibility is an important incentive for plain-
tiffs. Because the decree can mandate more
reform than the law requires, plaintiffs can
offer creative proposals. Similarly, in institu-
tional reform consent decrees the parties are
likely to be much better informed about the
problems and the challenges the government
faces than is the judge. They can build on their
expertise to craft decrees that make sense.
Eric Rosand provides a summary of these
incentives for plaintiffs to enter into institu-
tional reform consent decrees:

because of their intimate knowledge of the

case, the parties can formulate, through
their own creative endeavors, a more work-

able and nely-tuned decree than could a
judge... In addition, whereas adjudication is
bound by formal evidentiary constraints, the
participants in a settlement negotiation will
frequently engage in an informal exchange
of information and a exible dialogue with
experts which provide a more fertile and
complete factual base than would be avail-
able to an adjudicating court. Therefore,

a negotiated settlement such as a consent
decree is more likely to actually work in
practice, because it takes advantage of the
parties practical knowledge and experience.
Furthermore, the defendants are more likely
to comply with a decree they have helped
to formulate than with one imposed by a
judge.3?

This view has been echoed by plaintiff s lawyers
as well as judges. For example, Simon Lazarus,
Public Policy Counsel for the National Senior
Citizens Law Center, speaking against the pro-
posed Federal Consent Decree Fairness Act,
defended consent decrees in large part on the
grounds of exibility and voluntary consent.33
The U.S. Court of Appeals for the 7th Circuit
has highlighted these same incentives as well. In
a 1993 decision, Judge Engel wrote:
A consent decree is a valuable tool in the
effective enforcement of civil rights law. It
permits exibility in adapting a judicial order
to the particular needs of the case at hand.
That all interested parties have a hand in
its formation leads to a greater degree of
cooperation and reduces the inevitable fric-
tion that accompanies litigation. It permits

imaginative and hence often more effective
solutions to practical problems.34

The exibility that institutional reform consent
decrees offer provides an important incentive
for plaintiffs to seek them.



CONSENT DECREES ARE ONGOING,
CARRY WITH THEM THE FULL WEIGHT
OF JUDICIAL AUTHORITY, AND ARE
DIFFICULT TO TERMINATE

Reforming any bureaucracy takes time.
Institutional reform plaintiffs seldom have the
resources to continually monitor government
action to maintain pressure for compliance.
In a typical judicial action, after the trial ends
and liability is assessed, the matter ends. With
institutional reform consent decrees, however,
the judge retains jurisdiction over the case. This
puts the weight of the court behind the agree-
ment, unleashing the full powers of the judge
to monitor and oversee implementation. These
powers include, interpreting ambiguous provi-
sions in the decree; issuing injunctions ordering
compliance; granting supplemental relief; del-
egating authority to a special master to oversee
compliance; and holding a party in contempt of
court. 35 According to a group of institutional
reform plaintiffs, an additional incentive is that
a court that maintains continuing jurisdiction
over a consent decree will have a more exible
repertoire of enforcement measures. 36 The
U.S. Supreme Court has underscored that
federal judges are free to use their power. In
2004, the Court wrote that Federal courts
are not reduced to approving consent decrees
and hoping for compliance. Once entered, a
consent decree may be enforced. 37

The continual judicial oversight that consent
decrees offer are vital to plaintiffs because
institutional reform attorneys often do not
have the money or resources to monitor
compliance. 38 A court-appointed monitor, for
example, can serve as the eyes and ears of the
plaintiffs, reporting back to the parties and the
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judge. This provides plaintiffs with information
as to the degree of the governments compli-
ance and maintains pressure for compliance.

Along these lines, it is quite dif cult for gov-
ernmental defendants to terminate consent
decrees. Although the U.S. Supreme Court
has loosened the standards for doing so in
important cases in 199239 and 2004,40 in the
eyes of many defendants termination remains
inordinately dif cult. For example, Senator
Lamar Alexander, formerly Governor of Ten-
nessee, claims that it is virtually impossible for
elected of cials to terminate consent decrees
agreed to by their predecessors. In his view,

its not easy for a newly-elected of cial to go
into court and even get a hearing, even have
the right to have the judge consider the mat-
ter. 41 In large part because of the dif culty in
terminating ongoing consent decrees, Senator
Alexander is the leading sponsor of the Sen-
ate version of the Federal Consent Decree
Fairness Act, designed to make it easier for
governmental defendants to terminate ongoing
consent decrees. And, according to several
scholars, making termination easier will lessen
the incentives for plaintiffs to seek institutional
reform consent decrees.42

THE PRIVATE NATURE OF CONSENT
DECREE NEGOTIATION

Negotiations over institutional reform con-
sent decrees are held in private. A consent
decree, Rosand writes, is negotiated behind
closed doors, with few procedural protec-
tions. 43 Although additional parties may
petition the court to intervene, they have no
power to block or amend the decree since
it doesn t require them to do anything. The



U.S. Supreme Court, in a 1986 case, held that

while an intervenor is entitled to present
evidence and have its objections heard at the
hearings on whether to approve a consent
decree, it does not have power to block the
decree merely by withholding its consent. 44
Similarly, once a decree is in place the only
parties involved are the original ones, and they
work in private. In Sandler and Schoenbrod s
terminology, the controlling group of the
parties works in private 45

The private nature of the negotiations, and
the ability to keep third parties at bay, serves
to remove parties with political and economic
veto power. A powerful example of this
incentive (and several others!) occurred in
the Yonkers housing desegregation case. The
case started as a suit by the U.S. Depart-
ment of Justice against the City of Yonkers.
The NAACP intervened and Yonkers brought
HUD into the suit. However, the NAACP
lawyer, Michael Sussman, soon came to realize
that he had compelling reasons to settle with
the agency [HUD]. In the nal analysis, only
HUD had the funds to provide the particular
relief more housing for low-income and
minority families in scattered sites that the
NAACP had entered the lawsuit to obtain. 46
Further, it occurred to Sussman that a con-
sent decree might actually produce more
low-income housing than would a successful
trial. After all, even if Judge Sand ruled for the
plaintiffs on the liability issues, it by no means
followed that he would issue a remedial order
going as far as HUD might be willing to go in
a settlement. 47 So Sussman negotiated with
HUD and was able to reach an agreement
committing HUD to provide considerable
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funding. [The city of] Yonkers was not a
party to the consent agreement and in fact
vigorously opposed it. 48 However, Judge Sand
approved the decree and dismissed HUD
from the case, doing so over the vehement
protests of the city and the newly formed Save
Yonkers Federation, 49 an umbrella organiza-
tion of 40-plus citizen groups opposed to
housing desegregation.50

CONSENT DECREES GIVE PLAINTIFFS
ACCESS TO KEY DECISION-MAKERS,

ENHANCED INFLUENCE ON POLICY,
AND LEVERAGE TO FORCE CHANGE

Winning agreement to an institutional reform
consent decree can put plaintiff s lawyers in

an enhanced position to in uence policy. In

the negotiating process itself leading up to
agreement, the plaintiffs typically negotiate with
governmental policy-makers. This provides

the plaintiffs with substantially more input into
policy than they would have had if the case had
gone to trial and was resolved by a judicial rul-
ing. Once a decree is agreed to, and the parties
turn their attention to implementation, the
plaintiffs are ensconced in the policy-making
process. As Anderson notes, attorneys imple-
menting a consent decree may acquire greatly
enhanced access to political decisionmakers. 5L
Through on-going monitoring of the defen-
dants progress, and the resulting on-going
negotiations, successful plaintiffs in institutional
reform consent decrees have access to policy
makers and input into policy-making.

Sandler and Schoenbrod identify this enhanced
in uence on policy-making as a key attribute
of institutional reform consent decrees. In
their view the central actor in the implementa-



tion of an institutional reform consent decree
is the controlling group a bureaucracy
consisting of attorneys for the parties, the
functionaries and experts they bring into the
negotiating room, and various court-appointed
of cials such as special masters. 52 Sandler
and Schoenbrod argue that the members of
this group have extraordinary in uence on
policy-making. Indeed, on their telling, the
controlling group is free in practice to advance
its vision of good public policy. 53 Throughout
their book they provide many examples of
how the controlling group makes policy. To
cite just one example, they nd that in the
Jose P. consent decree that came out of litiga-
tion over the Education for All Handicapped
Children Act previously noted, the controlling
group could protect favored programs from
elected of cials by writing them into a Jose P.
stipulation. 54 Given that plaintiff s lawyers are
key members of this group, to the extent that
Sandler and Schoenbrod accurately describe
practice, plaintiffs have a powerful incentive to
seek institutional reform consent decrees.

Institutional reform consent decrees can
provide plaintiffs with a tool to leverage
resources. By threatening to haul defendants
back to the judge, seek injunctions or con-
tempt of court citations, they may be able to
induce defendants to invest more resources
in implementing the consent decree. While
this incentive will be explored in greater
detail from the point of view of defendants,
the point is that because institutional reform
consent decrees enhance plaintiffs access to
and involvement in policy-making, and provide
them with a tool to leverage resources, plain-
tiffs have an incentive to seek them.

22

Another way in which the ling of an institu-
tional reform lawsuit may enhance plaintiffs
leverage is by bringing media coverage to the
underlying behavior. Where the public is igno-
rant of certain conditions, and political elites
do not want to deal with them, institutional
reform consent decrees can politicize issues
that otherwise might have remained unat-
tended. 55 This may put public pressure on
elites to act. Indeed, litigation may often be

the best method of attracting public attention
to institutional conditions and of publicly docu-
menting abuses. 56 By bringing conditions to
light, and showing how far from constitutional
or statutory aspirations practice has fallen,
court cases can provide a cheap method of
pricking powerful consciences. 57 This ability
to dramatize may be particularly effective
with custodial institutions such as hospitals,
prisons, and mental institutions where court
cases have brought inhumane conditions to
light. As Sax puts it, courts can be used to
bring matters to legislative attention, to force
them upon the agendas of reluctant and busy
representatives. 58 The belief that institutional
reform consent decrees can garner helpful
media attention appears widespread. While |
will investigate the claim further in considering
defendants incentives, the point here is that
the belief serves as an incentive for plaintiffs to
seek consent decrees.59

INSTITUTIONAL REFORM CONSENT
DECREES CAN PROVIDE ON-GOING
RESOURCES TO PLAINTIFF S ATTORNEYS

As | have previously noted, institutional
reform plaintiffs seldom have the resources
to continually monitor government action
to maintain pressure for compliance. But



under a consent decree the court can order
the defendants to pay for such monitoring.
Thus, without expending additional resources
plaintiffs are kept informed of the defen-
dants progress on an ongoing basis. From the
perspective of keeping pressure up to achieve
implementation, ongoing monitoring is vital.
And given that the costs of monitoring an on-
going consent decree can run into the millions
of dollars, institutional reform plaintiffs have a
major incentive to seek consent decrees.

In addition to providing the resources for
monitoring, consent decrees often compen-
sate plaintiffs lawyers for their time. This
includes not only the time spent in pre-

paring for the lawsuit and negotiating the
initial consent decree, but also in on-going
negotiations and monitoring. Sometimes it

is the plaintiffs themselves who are hired to
monitor the defendants compliance with the
decree. Sandler and Schoenbrod report that
compensation for participation in institu-
tional reform consent decrees is set at rates
charged by commercial lawyers, not the much
lower rates of public service or governmental
lawyers. The result can be massive payments
to plaintiffs attorneys. Two examples from
institutional reform consent decrees illustrate
this point. In a case dealing with foster care
which settled in 1986, over the next 13 years
plaintiffs attorneys were paid $3.9 million in
fees. More than half of the money, $2.1 million,
was paid for monitoring the decree and litigat-
ing allegations of non-compliance over the
years 1989 to 1999. In another foster care case
from New York City, led in 1995 and settled
in 1998, plaintiffs attorneys and the law rms
assisting them received $5.8 million.60 Sandler
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and Schoenbrod may be unfair when they
write that, such streams of income at gener-
ous hourly rates are a huge boon, whether the
funds go to the attorneys retirement account
or causes they hold dear. 6 But regardless of
how the money is used, the point is that insti-
tutional reform consent decrees can support
the work of plaintiffs attorneys. Thus, they
have a nancial incentive to agree to them.

Overall, then, plaintiffs in institutional reform
litigation have myriad incentives to seek
consent decrees. What about governmental
defendants? | turn now to consideration of the
incentives that can entice governmental defen-
dants to agree to consent decrees.

DEFENDANTS INCENTIVES TO
SIGN INSTITUTIONAL REFORM
CONSENT DECREES

Governmental defendants in institutional
reform litigation have both similar and unique
reasons as compared to plaintiffs for agreeing
to consent decrees. With a few of the incen-
tives the overlap is broad. In these cases the
discussion will be brief since the main points
have already been covered. Other incentives,
however, are unique to governmental defen-
dants, and require more extended discussion.

DOING THE RIGHT THING

Governments generally want to implement
and administer laws in a fair and just way. If
institutional reform plaintiffs uncover problems
in what government is doing, governmental

of cials may be willing, if not eager, to solve
them. A consent decree may be attractive

to governmental defendants because it helps



them focus on overcoming problems and
correcting mistakes that are being made. Par-
ticularly when tied to the incentives discussed
below, consent decrees may appear as an
attractive way to help governments do the
right thing.

EFFICIENCY

For institutional reform defendants as well as
plaintiffs, consent decrees are ef cient. They
save time and money. Governmental lawyers,
particularly at the state and local level, nearly
always feel underfunded, understaffed, and
overburdened. Devoting resources to ghting
institutional reform litigation in cases where
there is some risk of losing, is hard to defend.
Thus, as with plaintiffs, resource constraints
provide an incentive for institutional reform
defendants to agree to consent decrees.

NO JUDICIAL DETERMINATION OF
LIABILITY

One of the most important incentives for
governmental defendants to agree to consent
decrees is that they contain no ndings of
liability or wrongdoing. If the case were to go
to trial there is always a risk that the govern-
ment will loose. Even if the defendants were
to prevail at trial, facts might be presented that
put the government in a bad light. Consent
decrees cut off this entire process. As one
study of litigation against social service agen-
cies nds, the uncertainty of being found
liable by the court, as well as the uncertainty
as to whether, at trial, plaintiffs will reveal
embarrassing facts demonstrating pervasive
lawlessness on the part of the state social
services agency, play signi cant roles in increas-
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ing the state or county s desire to enter into
settlement agreements. 62 Indeed in this
study of consent decrees in welfare litigation,
Rosand found that in almost every consent
decree that he examined the state defen-
dants included a sentence declaring that no
statement contained in this Consent Decree
shall in any way be interpreted to constitute an
admission of liability or wrongdoing in the past
or present on the part of any Defendants. 63
Sandler and Schoenbrod concur, stating that

State and local of cials, wishing to avoid
embarrassment for faults in a governmental
program, are glad to consent to a detailed
plan, even when written in large measure by
plaintiffs attorneys. 64

A related aspect of the lack of ndings of
liability or wrongdoing is the private nature

of consent decree negotiations. The earlier
discussion presented privacy as an incentive
for plaintiffs because it removes potential veto
players. For governmental defendants, private
negotiations can be attractive because they
keep embarrassing facts out of the public eye.
They also keep potential veto players at arms-
length since such parties may be unaware of
what is transpiring.

The ability to avoid being held liable for
wrongdoing is important to governmental
defendants for several reasons. First, no one
likes to be found to have violated the law.
Most governmental of cials believe they are
doing the best they can under the circum-
stances. To be told otherwise as a matter of
law is a slap in the face. Second, if government
is found to have violated the law then it is the
judge who will decide the appropriate remedy.



The governmental defendant may have little
opportunity to negotiate and may end up with
an outcome to which it is opposed. Third, gov-
ernments are run by elected of cials who have
powerful incentives to avoid blame. If govern-
ment agencies are found to have violated the
law, then the executive may be accused by
opponents of either being a lawbreaker or, at
best, being negligent in allowing lawless behav-
ior and insensitive to the wrongs the litigation
uncovered. Faced with the risk of losing a case
and being embarrassed politically, governmen-
tal defendants have powerful incentives to
agree to consent decrees.

THE FLEXIBILITY OF CONSENT DECREES
Governmental defendants nd the exibility of
institutional reform consent decrees attractive
for many of the same reasons as do plaintiffs.
In particular, defendants can negotiate with the
knowledge that plaintiffs would rather agree
to a consent decree than litigate. Of course
the equivalent incentive exists for the plaintiffs
vis-a-vis defendants but plaintiffs typically lack
the resources necessary to support a full-scale
trial. Sandler and Schoenbrod sum up the
defendants position this way: Confronted by
a lawsuit that they cannot escape, and seeing
advantages in a consent decree that they help
draft, of cials almost invariably consent. 65

In addition to bargaining for decree provisions
they prefer, negotiating the terms of the
consent decree allows the governmental
defendant to insert ambiguous language into it.
If controversies arise later over the meaning of
ambiguous language, then governmental
defendants can in good faith present their
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interpretation and maintain they are adhering
to their promises contained in the decree.
Plaintiffs often go along with ambiguous
language in order to reach agreement on a
consent decree. Rosand nds that in order not
to frustrate settlement, the agreement will
sometimes include language that is intentionally
vague on a controversial matter. 66 Anderson
concurs, noting that parties sometimes include
language that is deliberately ambiguous on
some controversial matters in order not to
deralil the entire settlement. 67 Ambiguous
language in a consent decree is the governmen-
tal defendant s friend.

The exibility of a consent decree buys the
defendant time. As previously discussed,
reforming large bureaucracies cant be done
quickly. Plaintiffs often understand this and a
consent decree can be crafted to allow for
more time than might a judge s order. This
not only increases the likelihood that reform
will actually occur, but also gives defendants
more room to maneuver, be it to nd greater
resources and build political support for
reform or to nd allies to ght reform.

PRESS COVERAGE, BLAME AVOIDANCE,
AND CREDIT CLAIMING

Governmental defendants are run by elected
of cials. As | have discussed, this basic point
creates incentives for defendants in institu-
tional reform litigation to agree to consent
decrees to avoid being blamed for lawless,
negligent, or insensitive behavior. When
governmental defendants agree to consent
decrees, elected of cials can claim credit for
taking action to make government better.



Rather than being blamed for the problem,
they can appear to be working to solve it. This
is one incentive that can be measured in a
relatively straight-forward way. In order to do
S0, as a preliminary investigation, | searched
for all mention of consent decrees in The New
York Times from 2000 through late 2005. The
results are presented in Table 1.

Table 1
New York Times Stories that Mention Consent
Decrees, January 1, 2000 to October 31,2005

Year # of Stories
2000 110
2001 86
2002 86
2003 42
2004 42
2005* 29
Total 395

* = through October 31
Search Term: consent decree
SOURCE: Lexis

The rst point to note about the data is that
these numbers are remarkably small. In 2000,
the year with the highest number of stories
mentioning consent decrees, there were
barely two stories per week. In 2003 and 2004
those numbers declined to fewer than one
story per week.

Even these small numbers are deceptive. This
is for two reasons. First, most of the stories
where consent decrees are mentioned don't
involve institutional reform. Rather, they deal
with lawsuits brought by the government
against corporations. For example, of the 29
stories mentioning consent decrees in the rst
10 months of 2005, 18 t this category. Defen-
dants included Wal-Mart, Glaxco, Whirlpool,
etc. This leaves only 11 stories mention-

26

ing consent decrees in institutional reform
litigation. Second, most of the 11 stories that
did mention consent decrees in institutional
reform litigation in 2005 did so only in passing.
It would have taken a careful reader knowl-
edgeable in the law to understand what was
transpiring. Given what social scientists have
learned about the invisibility of courts and
decisions to the American public, these nd-
ings should not be surprising.68

This picture of the infrequent reporting of
institutional reform consent decrees doesn t
tell the whole story. In a number of reports

of institutional reform consent decrees the
governmental defendant is cast in a positive
light. For example, on April 3, 2005, there

was a story about a consent decree in Suffolk
County, New York, concerning the hiring of
more minority police of cers. On the negative
side, the story did note that the county signed
a consent decree in 1986 committing itself

to increased minority hiring, but the diversity
numbers have never budged. More positively,
the story praised the County Executive, Steve
Levy, for trying to improve the situation. Give
Steve Levy credit, at least, for trying something
different, the Times wrote, crediting him with
trying to  x things. 69 Similarly, a June story
reported on a consent decree between the
U.S. and the New York City Parks Depart-
ment involving alleged racial discrimination in
promotions. While the consent decree was
mentioned only in passing, the tenor of the
story was that the city was committed to non-
discrimination. The Parks Commissioner was
quoted in a positive light: Mr. Stern welcomed
the settlement but insisted that the depart-
ment had been falsely accused. We went out



of our way not to discriminate, he insisted.
He praised Michael A. Cardozo, the city s top
lawyer, for pushing for the settlement. 70

In both these stories the governmental of cial
is credited with trying to do the right thing.
Rather than being blamed for illegal activity,
the of cial is either praised for his actions or
quoted in such a way as to make him appear
committed to the law. While these results are
preliminary, they suggest that governmental
of cials may be able to use consent decrees
to take credit for acting in politically popular
ways. This creates a powerful incentive for
governmental defendants to agree to consent
decrees.

THE DARK SIDE: THE USE OF CONSENT
DECREES TO ESCAPE RESPONSIBILITY,
PROVIDE AN EXCUSE FOR INACTION,
COLLUDE AND BUCK-PASS, AND
LEVERAGE RESOURCES

Among the most important and powerful
incentives for governmental defendants to
agree to institutional reform consent decrees
is the help they can provide in achieving other
goals. | label these the Dark Side because
these goals either disserve the public or
involve deception.

Escape Responsibility

Consent decrees can work to allow govern-
ment of cials to escape responsibility for their
actions. An institutional reform consent decree
can provide an enticing incentive for a govern-
mental defendant because it can provide an
excuse for action or inaction. Simply put, con-
sent decrees can serve as a shield or cover for
administrators fearful of political reaction. This
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is particularly helpful for elected of cials who
can implement required reforms and protest
against them at the same time. This pattern is
often seen in the school desegregation area.
Writing in 1967, one author noted that, a
court order is useful in that it leaves the of cial
no choice and a perfect excuse. 71 A review of
school desegregation cases found that many
school boards pursue from the outset a course
designed to shift the entire political burden of
desegregation on the courts. 72 This was also
the case in the Alabama mental health litiga-
tion where the mental health administrators
wanted [Judge] Johnson to take all the political
heat associated with speci ¢ orders while they
enjoyed the bene ts of his action. 73 Signing
an institutional reform consent decree can
provide a governmental defendant with both
resources to act and a scapegoat for constitu-
ents who are opposed to those actions.

Inaction

Consent decrees can be used as a reason for
inaction. In defending the proposed Federal
Consent Decree Fairness Act, U.S. Represen-
tative Blunt complained that consent decrees
are too often used by elected of cials as

the reason that they cant do anything about

an area that should be their responsibility...
[consent decrees] have become a major place
for public of cials to hide behind, both in the
area that the consent decree speci cally affects
and as an excuse not to do things in other areas
where public of cials should have responsibil-
ity. 74 Michael Greve, another proponent of the
proposed Act, puts it this way: Politicians have
equally powerful incentives to shirk political
responsibility for the administration of public



programs, and [saying] Sorry, we are under a
court order, is a ready means to that end. 75

Collusion and Buck-Passing
Governmental defendants can agree to
consent decrees to achieve a variety of goals
including the protection and enhancement
of favored programs. This collusive behavior
takes several forms. One form locks programs
in place against future governments. McCon-
nell notes that governmental defendants may
consent to terms favorable to the plaintiffs
precisely because they expect that successive
administrations may be less sympathetic to
the issue.”6 Given the dif culty of modifying
or terminating consent decrees, this effec-
tively limits what future governments can do.
Another form simply passes on responsibility;
one administration can agree to a consent
decree but leave it to its successor to deal
with the political problems it raises. A third
form of this behavior protects budgets against
competing claims. Michael Greve argues that
State and local bureaucracies have powerful
incentives to put themselves under a consent
decree that will immunize their decisions and
averred budgetary needs against legislative
control and budgetary claims by rival agencies
and their constituencies. 77 As an example, he
states that the largest organization to oppose
the Prison Litigation Reform Act, which made
it easier to end consent decrees aimed at
prisons, was the group one might expect to
be most opposed to such decrees, the prisons
wardens organization.”8 The point is that the
collusive and buck-passing features of insti-
tutional reform consent decrees make them
enticing for some governmental defendants.
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Leveraging Resources
Consent decrees can be used as a tool by
defendants to leverage additional resources
from the legislature and the executive, and
for making changes in their own institutions.
One way in which this can be done is by
effected of cials relying on court orders to
request increased funding from the legislature.
Court orders, Diver suggests, give a manager
a powerful ally in his unending quest for
additional funds. 79 Sandler and Schoenb-
run reach a similar conclusion, writing that
institutional reform litigation can be a lifeboat
for the of cial. 80 One area in which this can
be clearly seen is in decrees involving prisons.
Herman found that court orders reducing
overcrowding are welcomed by many prison
administrators because such orders give
them leverage in the budgetary process.8t
For administrators who wish to make changes
but see little hope of obtaining the necessary
resources from the legislature, judges may
appear as budgetary saviors providing the
one possibility for budgetary growth, 82
Indeed U.S. Supreme Court Justice William
Brennan recognized this logic, noting that
even prison of cials have acknowledged that
judicial intervention has helped them to obtain
support for needed reform. 83

In a related way, court orders can be used to
leverage other resources. It is perhaps the
case, a law-review note suggests, that state
administrators can rely on the courts to
pressure the legislatures and impose needed
reforms. 84 Such orders can also be used to
entice resisting staff members and others to
support reform. In the Alabama mental health
litigation, for example, the State Superinten-



dent found that the courts orders enabled him
to stand up to staff members, members of
the community, and politicians who objected
to actions he took as Superintendent. 85 Sym-
pathetic and reform-minded administrators,
while nominally the defendants, can use court
intervention to implement reforms they have
been unable to convince others to go along
with. By using courts as cover, administra-

tors can change rules and then claim that the
changes were forced on them by the court. In
the prison context Jacobs notes that rules and
practices can be liberalized and then blamed
on the courts, thereby blunting criticism from
rank and le guards. 86 The logic of consent
decrees makes them attractive to governmen-
tal defendants who wish to make reforms.

Defendants as Secret Plaintiffs

These uses of consent decrees can turn pur-
ported defendants into secret plaintiffs. That is,
defendants may be more than willing to agree
to consent decrees because they believe that
the decrees offer their only hope of gaining
the resources and support they need to run
their institutions. For example, it appears that
the named defendant in a major suit against
the Arkansas Department of Corrections,

the state Commissioner, actually helped the
plaintiffs. Feeley and Rubin write that it

was widely believed at the time and still

is today that [Department of Corrections
Commissioner] Sarver helped the plaintiffs
attorneys draft their complaints against him.
Whatever the truth of this claim, there is no
doubt that he welcomed the suit and actively
opposed the state attorney general s appeal of
the rulings. 87 The assistant attorney general
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in charge of corrections for Washington state
has noted this incentive too: sometimes the
client wants to lose, since sometimes losing

is the only way a correctional administrator
can get the money he needs to run a proper
program. 88 Examples of this behavior abound.
Dr. Stonewall Stickney, Commissioner of the
Department of Mental Health for the State of
Alabama, and the named defendant in a mas-
sive suit against the state in Judge Johnsons
court, wrote to his counsel: At present

the court appears to be our only avenue to
adequate funding. 89 Similarly, Justice Powell,
concurring in Milliken v. Bradley, saw that the
parties to the case have now joined forces
apparently for the purpose of extracting funds
from the state treasury. 9 Where defendants
are interested in reforming the institutions
they run, they can help plaintiffs bring a case
and then agree to a consent decree which they
help write.

In sum, like plaintiffs in institutional reform
cases, defendants have multiple incentives for
agreeing to consent decrees. Some incentives,
like ef ciency, risk, and exibility, are shared.
But others are unique to the political nature of
defendants.

JUDGES INCENTIVES TO ENTER
INSTITUTIONAL REFORM
CONSENT DECREES

In the preceding sections | have examined the
incentives facing both plaintiffs and defen-
dants in institutional reform consent decrees.
But the old saying, it takes two to Tango,

isn t entirely accurate with consent decrees.
An institutional reform consent decree is
more like a m@nage trois, requiring a third



actor. That actor, of course, is the judge who
signs the consent decree, putting the power
and authority of the court behind it. What
incentives do judges face in thinking about
institutional reform consent decrees? Why
might they be interested in signing them? In
this section | brie y consider these questions.

THE REQUIREMENTS OF THE LAW
An obvious reason why judges become
involved in institutional reform consent
decrees is their belief that constitutional or
statutory violations have occurred. Judges
always claim that they are doing nothing more
than their constitutional and legal duty. Con-
sider, for example, statements from two of the
most involved federal judges in institutional
reform consent decrees, Judges Justice and
Johnson. Judge William Justice wrote that he
wants to be remembered as a very careful
judge in the sense that | was trying to follow
the law. 9 Similarly, Judge Frank M. Johnson,
Ir, speaking at the dedication of a federal
courthouse named in his honor in Montgom-
ery, Alabama, in 1992, said, My only aspiration
has been, and will continue to be, to remove
myself from the passions of the moment in
order to render the fairest interpretation of
the law that | am capable of. 92 While many
people may be skeptical of these claims, the
requirements of the law surely matter.

REDUCING WORKLOAD

Federal judges in the U.S. are faced with an
enormous workload. In 2004 there were
352,360 new case lings in the federal district
courts, an increase of nine percent over the
previous year.23 This means than on average

30

each federal district court judge was faced
with approximately 520 new cases. An obvi-
ous result of this enormous case load is that
delay is endemic. Judges are under pressure
to reduce their caseload and move cases to
resolution as quickly as possible. If the parties
can reach an agreement, then a trial will not
be necessary. Thus, judges have a powerful
incentive to encourage and support consent
decrees.

This is particularly the case with institutional
reform litigation. Such trials can be long and
involved, taking up a great deal of a judges
time. In the Yonkers housing desegregation
litigation referred to earlier, Schuck reports
that Judge Sand made strenuous efforts to
promote a negotiated settlement... 94 Given
the subsequent debacle, Judge Sand s initial
attempts to avoid litigation made good sense.

DOING THE RIGHT THING

Judges are not immune from notions of justice
and decency at work in the broader society
and especially among elites. Like many fair-
minded people, they are distressed when the
basic rights of the most vulnerable members
of society are violated. But unlike most of us,
judges are in a position to do something about
it. Or so they might believe. In other words,
judges may have a powerful incentive to sign

a consent decree and become involved in an
ongoing institutional reform project. They
might believe that in doing so they could help
improve the lives of society s least fortunate,
bringing an added measure of justice to Ameri-
can society.



There are many examples of judges reaching
out to take institutional reform cases that
often lead to consent decrees. In the prison
reform arena, for example, Feeley and Rubin
report that in the fall of 1977, Judge John Kane
of the U.S. District Court for Colorado invited
the Colorado ACLU to bring a class action
suit on behalf of all inmates at the notori-

ous Old Max prison.?5 They did. In Texas,
after hearing a speech on prisoners rights

at a Practicing Law Institute Seminar, Judge
William Justice decided that |d have a little
test case to see what a rst-class lawyer could
do with the state s contentions and what he
could develop in favor of the inmates, because
I wanted to nd out if there was any substance
to what they [the prisoners] were saying. 9
The judge then instructed his staff to nd the
particular lawyer he wanted to represent the
plaintiffs; they found him, trekking in Nepal!97
Characterizing Judge Justice s career, Kemerer
concludes that the judge is best viewed as

a courageous and ercely independent jurist
with a deep sense of right and wrong. 28
Robert F. Kennedy, Jr. characterizes the moti-
vations of John Frank M. Johnson, Jr. in similar
ways: Johnson acted because the elected
government refused to ful Il its constitutional
obligations. This activism may well have been
necessary. 99 In their major study of prison
reform litigation Feeley and Rubin conclude
that judges became involved because they
believed that national standards should be
imposed on southern prisons and they per-
ceived that no other national institution would
do so. 100 Doing what they believe to be the
right thing can provide a powerful incentive for
judges to approve consent decrees.
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Other scholars have noted the same tendency
but have characterized it in harsher terms.
Writing in 1970 Yale Law Professor Alexander
Bickel complained that, All too many federal
judges have been induced to view themselves
as holding roving commissions as problem
solvers, and as charged with a duty to act
when majoritarian institutions do not. 101
While considering Bickel s language hyper-
bole, and arguing that many federal judges
regard themselves as holding no such com-
mission, Donald Horowitz agreed that even
they have embarked on problem-solving
ventures. 102 These views are mild compared
to the claims of William Bradford Reynolds,
an Assistant Attorney General of the U.S. in
the second Reagan administration. In a 1986
speech to the Federalist Society, Reynolds
proclaimed that judges, possessed of a thinly
disguised intellectual arrogance... roam
widely across the legal landscape, content not
only to proscribe public policy, but intent on
prescribing it as well. In his view, judges have

undertaken to reshape American society to
their moral liking... 103 One doesnt need to
take a position on these claims to see that
bringing justice to the least fortunate may be
a powerful incentive for judges to become
involved in institutional reform consent
decrees.

It is also worth noting, too, that much of what
judges do is mundane. For example, Kennedy
writes that Judge Johnson was ready to accept
a Washington, D.C. appointment from Presi-
dent Carter because the endless procession
of bootleggers, car thieves, dope addicts, and
petty embezzlers that form the bulk of most
federal court dockets helped convince him



that the days of innovation and excitement
were really over. 104 To put the point simply,
judges may prefer the role of reformer to
other judicial duties such as presiding over civil
disputes and sentencing criminals. 105

GAINING ELITE AND PUBLIC
RECOGNITION

Judges, like all other human beings, want to
be liked. In particular, they want to be well
regarded by the social groups to which they
belong. Writing of U.S. Supreme Court Jus-
tices, Schauer notes that they appear to have
a desire to conform their attitudes to the atti-
tudes of the social and professional circles in
which they travel, and thus to the attitudes of
the intellectual elite in general, and to the atti-
tudes of law professors at elite institutions in
particular. 106 |t is likely that many lower court
judges feel the same way. This may provide an
incentive for judges to involve themselves in
institutional reform litigation.

Crusading for justice is likely to win the
approval of liberal elites. Sandler and Schoen-
brod note that University faculties and the
national press generally applaud institutional
reform litigation.... 107 Even if institutional
reform consent decrees dont work, judges are
still likely to be praised for trying. Journalists
and professors, Sandler and Schoenbrod sug-
gest, applaud the high ideals of the statutes
and decrees but blame the failures on others
or circumstances. 108

Most federal judges toil in relative obscurity.
A computer search by Schauer revealed that
lower federal court judges hardly get any
press coverage.109 As discussed above, this
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seems to be true, at least in the New York
Times in recent years, of judges involved in
institutional reform consent decrees as well.
Similarly, Kemerer points out that in contrast
to U.S. Supreme Court Justices and Federal
appellate court judges, there are hardly any
biographies of federal district court judges.110
But lower federal court judges who have
received national acclaim have been those
who been actively involved in institutional
reform litigation. For example, Judge lustice,
who was involved in a great deal of institu-
tional reform litigation, became the subject of

feature articles in publications such as Texas
Monthly, Newsweek, Life, the Washington Post,
and the New York Times.111 At least one major
biography was written about him. Similarly,
over his career, Judge Frank Johnson appeared
in approximately 100 stories in the New York
Times. Before he died, four lengthy biographies
about him were published.12 Thus, if lower
court judges want to be recognized for their
work, they may have an incentive to become
involved in institutional reform litigation. Who
knows, a judge involved in institutional reform
consent decrees might even be invited to give
the keynote address at a Princeton University
conference!

THE JUDGE AS HERO

A nal incentive for judges to become involved
in institutional reform litigation is that it can
lead to their being seen in heroic terms. Again,
consider the examples of Judges Justice and
Johnson.

Judge William Wayne Justice serves on the
federal district court for the Eastern district of



Texas. Appointed to that court by President
Johnson in 1968, by the mid-1980s, he had
issued comprehensive reform orders on
statewide school desegregation, incarceration
of juvenile delinquents in state institutions,
the teaching of bilingual education in public
schools, the operation of state prisons, and
the care of institutionalized mentally retarded
persons. In addition, he had been involved in
landmark voter discrimination litigation and
had ordered a tuition-free public education
for undocumented alien children. 113 Because
of this massive involvement in institutional
reform, Judge Justice is publicly viewed as a
hero. In the year 2000 the University of Texas
Law School, one of the nationss premier

law schools, established the William Wayne
Justice Center for Public Interest Law. As
noted above, he received a large amount of
press coverage. His decision-making has been
described as being guided by the quest for
protecting and enhancing human dignity. 114
In the last sentence of a 405-page biography,
Judge Justice is given high praise: He has been
true to his name: he has sought to secure
justice in an often unjust society. 115

The high praise accorded to Judge Justice pales
in comparison to the heroic stature of Judge
Johnson. Appointed to the federal district
court for the middle district of Alabama in
1955 by President Eisenhower, Judge Johnson
served on that court until 1979 when he
was appointed to the U.S. Court of Appeals
for the fth circuit by President Carter. Like
Judge Justice, Judge Johnson was involved in
many institutional reform cases. He invali-
dated segregation and other forms of racial
discrimination in Alabamas transportation
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facilities, voter registration processes, schools
and colleges, administrative agencies, system
of jury selection, prisons, mental institutions,
museums, recreational centers, political par-
ties, and government grant programs, among
other institutions. In addition, he ordered
reapportionment of the state s governing
bodies and invalidated its grossly inequitable
property tax system. In his most controversial
and innovative decisions, he found condi-
tions in Alabamas mental institutions and
prisons constitutionally de cient and ordered
implementation of massive reforms or release
of the prisoners [and mental patients]. 116

In response, Judge Johnson is considered an
American hero.

I noted above that the federal courthouse in
Montgomery, Alabama, was named for him in
1992. In addition, the courthouse includes a
bronze bust of the judge. He was offered sev-
eral national positions, including the positions
of Deputy Attorney General of the U.S. and
Director of the FBI. Judge Johnson s involve-
ment in institutional reform litigation propelled
him to hero status.

Judge Johnsonss heroic status can be illustrated
in the language in which his biographers
describe him. In simplest terms, Yarbrough
calls hima heroic gure.117 U.S. Supreme
Court Justice William J. Brennan called him
an outstanding jurist and wrote of Judge
Johnsons courageous decisions and of his
greatness. 118 Robert F. Kennedy, Jr., credits
him with almost single-handedly bringing
human rights to Alabama, making it in some
ways the most progressive state in the Union
in the areas of human and civil rights. 119 Jack



Bass writes that like a solitary ship taming a
storm, Frank Johnson prevailed by steer-

ing the right course. Borrowing a line from
Dr. Martin Luther King, Jr., he writes that
Johnsons decisions helped bend the moral
arc of the universe towards justice. 120 Finally,
Sikora compares him favorably to one of the
country s greatest heroes: An Alabama lawyer
once remarked that whenever he saw Judge
Johnson, he immediately thought of Abraham
Lincoln. It is an accurate comparison. 12

To sum up, if judges want to emerge from
obscurity, win plaudits from elites, and perhaps
attain heroic status, involving themselves in
institutional reform litigation is a promising
path to take.

CONCLUSION

In the preceding pages | have examined

the many incentives available to plaintiffs,
defendants, and judges in considering whether
to agree to consent decrees in institutional

reform litigation. It turns out that all three par-
ties share some incentives in common. Perhaps
more importantly, each group also faces a

set of incentives unique to them. Thus, in any
given case, both shared and particular incen-
tives may be at work.

This fact is vitally important in thinking about
reform of the system of institutional reform
consent decrees. While reform is not the
topic of this paper, my analysis of the incen-
tive structure of institutional reform consent
decrees suggests that reform proposals must
be analyzed in terms of incentives. In propos-
ing changes, reformers need to work through
the incentive structure to understand how
their proposals will effect each party. Focusing
merely on one party, or simply on an end goal
such as reducing the use of consent decrees,
may skew the incentive structure in unantici-
pated ways. In the end, this means that the
politics of consent must be in the forefront of
analysis of institutional reform consent decrees.
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and Correctional Reform Litigation
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INTRODUCTION

Until recently | thought my professional career
had spanned the life of consent decrees and
special masters in the eld of correctional
reform litigation. The beginning of this contin-
uum for me was my appointment in December
1975 as a special master in a case involving
conditions in a medium security prison for
men in central Ohio.t Although the district
court had entered a detailed remedial order in
that case prior to my appointment,? it became
clear that a series of agreed-upon implementa-
tion plans, or mini-consent decrees, would be
needed to achieve the objective of the courts
initial order: the elimination of discrimination
against African-American prisoners in virtually
every aspect of the operation of the prison,
including job assignments, housing assign-
ments, and discipline. Twenty years later, with
the passage of the Prison Litigation Reform
Act ( PLRA ) in April 1996, | believed | had
witnessed the end of the use of consent
decrees and special masters in cases address-
ing unconstitutional conditions in local jails

and state and federal prisons.3 By that time, |
had dealt with consent decrees in correctional
litigation in which | served as a special master
in Ohio, Georgia, New Mexico, Texas, Puerto
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Rico, and Michigan. In believing that the PLRA
would destroy the effectiveness of judicial
intervention resulting in agreed-upon remedial
orders, sometimes overseen by special mas-
ters, | concluded that the cumulative impact of
the provisions of the PLRA would make cor-
rectional reform litigation impracticable. The
judicial accomplishments of the past decades
seemed destined to atrophy. | am pleased to
report that | underestimated the ability of the
legal process to adapt to politically inspired
efforts at court stripping.

In fact, correctional reform litigation continues
apace. Foundations have offered nancial
support for litigating entities and major law
rms have jumped into the fray to assist
specialized public interest organizations by
nancing major cases. Parties are nding
substitutes for admissions of liability in private
settlement agreements that fall outside the
limits of the PLRA.4 Although it is unusual
today for a court to appoint a special master,
post-PLRA masters are not unheard of,5 and
parties themselves are agreeing to the use of
neutral agents to act as mediators during the
remedial stage of correctional reform litigation.

This article will draw upon my experience as
a special master, consultant, and expert wit-
ness in numerous correctional reform cases
throughout the United States. It is in those



roles that | have experienced the usefulness
and limitations of consent decrees and have
learned whatever | know about the effective-
ness and pitfalls of the appointment of special
masters. For these reasons, my observations
will not address the use of consent decrees or
special masters in other contexts.

THE HISTORICAL ANTECEDENTS
AND LEGITIMACY OF MODERN
CORRECTIONAL REFORM
LITIGATION

The invitation | received to participate in this
session on The Management and Resolution
of Consent noted the attention this issue has
drawn, in part as a result of the publication of
Democracy by Decree, a recent book by profes-
sors Ross Sandler and David Schoenbrod of
New York Law School.6 The book contains
several references to lawsuits involving consti-
tutional issues relating to the operation of jails
and prisons and relies heavily on the PLRA as a
model for general legal reform of public inter-
est litigation.” The authors, however, reserve
their strongest criticism for judicial enforce-
ment of federal statutes, frequently in the
form of unfunded mandates, that impose legal
obligations on state and local of cials.8 The
criticism is not so much directed against the
enforcement of the literal language of these
statutes as it is against the use of litigation as

a legal hook to support a generalized and
widespread effort at reform that expands the
scope of the statute and directs state and local
of cials how to achieve compliance.?

In fact, few of the statutes professors Sandler
and Schoenbrod cite have any relevance
whatsoever to conditions in jails or prisons.

40

With the exception of the Juvenile Justice

and Delinquency Prevention Amendments of
1992,10 which require states to adopt plans for
incarcerated juveniles and prohibit the use of
common prison staff to supervise juvenile and
adult prisoners, even relevant statutes address
issues at the periphery of jail and prison
reform litigation.

In general, the sources of prisoners legal rights
are provisions in the Bill of Rights and other
amendments to the Constitution of the United
States rather than federal statutes.* More-
over, although state constitutions generally
include similar rights in the form of provisions
incorporating federal constitutional principles,
prisoners and their attorneys almost never rely
on these state constitutional provisions.1?

Federal courts did not begin to embrace

the concept of the Constitution s applicabil-
ity to prisoners rights until the middle of the
20th century. Although ultimately denying

the prisoner s entitlement to a writ of habeas
corpus, the United States Supreme Court
struck down a prison rule that had the effect
of preventing the mailing of a petition for such
a writ from the prison.13 It was not until 1962
that the Supreme Court applied the Eighth
Amendment s ban on cruel and unusual pun-
ishment to the states through the Fourteenth
Amendment,4 and the application of the
Eighth Amendment did not result in a nding
of wholesale unconstitutionality within a prison
system until 1970.15

My purpose is not to present an exhaustive
picture of correctional reform efforts in their
earliest stages. Rather, it is to show how recent



is the phenomenon of judicial interest in the
constitutional rights of prisoners, particularly
under the only provision of the Constitution
that applies solely to prisoners. Until Hutto,
courts held that prisoners were slaves of the
state who lost all rights of citizenship including
the right to judicial relief regarding complaints
about prison conditions.16

Although the history of judicial intervention
in unconstitutional prison conditions and
practices is not marked by a legal tour de force
of the magnitude of Brown v. Board of Educa-
tion in the area of racial segregation in public
schoolsY7 | believe that the about-face the
prisoners rights cases represented is as telling
an event as the Courts landmark reversal of
the separate but equal doctrine adopted in
Plessy v. Ferguson.18

I go to lengths to make the analogy between
the overruling of the slave of the state
concept and the separate but equal

doctrine because the authors of Democracy

by Decree acknowledge that the massive
resistance to Brown forced federal judges to
undertake the policy-making work of school
boards... (emphasis added).19 Perhaps it

was the authors familiarity with the massive
resistance by wardens, directors, and other
state of cials to the demise of the slave of
the state and civil death standards that led
professors Sandler and Schoenbrod to com-
plete the quoted sentence by adding, ...and,
later, prison wardens. 20 Indeed, the linkage
between the Courts prohibition against racial
segregation in public education and its recogni-
tion of the constitutional rights of incarcerated
persons is even clearer in the summary and

conclusion to Democracy by Decree:

Judges expanded a system of remedial sanc-
tions designed to deal with reprobates and
applied them to elected of cials. That made
sense when of cials de ed the Constitu-
tion, as many did in resisting Brown v. Board
of Education or maintaining unconscionably
brutal prisons. Now, however, the values
that the decrees seek to achieve are often
voiced in statutes enacted by popularly
elected legislators (emphasis added).2t

Thus, the linkage of the Supreme Courts
repudiation of separate but equal and slave
of the state and the wholesale resistance
that met both Brown and Hutto established
exceptionally weighty and interrelated legal
precedents in the elds of racial segregation
and prisoners rights. The judicial reactions,
not only in terms of applying constitutional
principles in both areas, but also in undertak-
ing to direct state and local defendants as to
how they must achieve constitutional condi-
tions, were equally forced and both made
sense. Although there is much in the analysis
in Democracy by Decree with which | agree in
the context of correctional reform litigation
(e.g. some cases remain open too long; some
decrees are overly intrusive; and some attor-
neys, special masters, and judges unnecessarily
preempt elected of cials as policy makers),
the antecedents of the Eighth Amendment
and other constitutional litigation addressing
correctional conditions and practices share the
legitimacy of Browns efforts to extirpate racial
segregation from the nations schools.22

CONSENT DECREES IN CORRECTIONAL
REFORM LITIGATION 23

The defendants in correctional reform litiga-
tion may be governors, members of boards



of corrections, directors of corrections and
other central of ce employees, wardens, and
subordinate of cials and staff members who
work in correctional institutions. In many cases
the state s attorney general provides repre-
sentation to state prison defendants and the
county prosecutor or city law directors of ce
represents local county or city jail defendants.
The jurisdictions with which | am familiar
permit these public legal of ces to employ
private counsel in cases that are determined to
warrant this extra expense.

Plaintiffs or plaintiff classes are represented by
specialized legal services entities24 and major
law rms that provide pro bono legal assistance
in correctional reform cases. In addition,

small law rms and solo practitioners often
represent prisoners or prisoner classes in cor-
rectional reform litigation.

The quality of attorneys representing plaintiffs
and defendants ranges from exceptionally
quali ed to marginally adequate. High-quality
professional counsel for all parties is essential
to the successful outcome of correctional
reform litigation, and a severe imbalance
between the capability of one set of attorneys
and that of their adversaries may well produce
skewed results. Although the court has the
responsibility, on a continuing basis, to ensure
that a plaintiff class is fairly and adequately
represented in class action litigation,25 there is
no speci ¢ equivalent obligation for the court
to assess the quality of defendants counsel.

Likewise, the quality and disposition of the

judge responsible for the case are matters of
utmost importance. Mirabile dictu, some judges
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are more learned than others; some are
prejudiced against prisoners while others have
a deep-seated cynicism or distrust of public

of cials who operate prisons; some judges
are patient, while others are impatient. Finally,
some judges are exceptionally industrious and
ef cient, while others are lackadaisical and
disorganized.26

For all these reasons the trial of any lawsuit,
including an institutional reform suit, is some-
thing of a crapshoot. This explains in part why
S0 many private civil cases are settled, and
why so many criminal cases are resolved by
negotiated plea bargains. Why should one be
surprised that the same concerns over the
uncontrollable outcomes of litigation should
affect litigants and their attorneys in institu-
tional reform litigation? A consent decree,
like any other form of settlement, is intended
in large part to guard against the unpredictable
results of delegating the problem-solving pro-
cess to a stranger (the judge) and of the other
vagaries of the litigation process.

If the parties to a class action decide to settle a
case, the court has an obligation to determine
that a settlement that would bind class
members is fair, reasonable, and adequate. 27
This is as true of a class action seeking damages
or injunctive relief against a business entity, for
example, as it is of a class action pursuing jail or
prison reform. Having approved a consent
decree in either set of circumstances, some
judges prefer to leave the bulk of the busy
work of compliance to the attorneys and
others interested in the litigation. Other courts,
meanwhile, become very involved in oversight
of the compliance phase of class action



litigation and are zealous in the discharge of
their duty to oversee the interests of the class.

It is important to remember that the language
of Rule 23(e) of the Federal Rules of Civil
Procedure does not limit the court s inquiry
into the fairness of a settlement only to the
interests of the plaintiff class. Under existing
legal principles courts also can and should

take into account the reasonableness of the
settlement in terms of whether it unnecessarily
intrudes on the legitimate prerogatives of state
and local of cials, including, but not limited to,
named defendants. Courts also have the inher-
ent power to evaluate the likelihood of the
proposed decree succeeding within a reason-
able period of time.28

In summary, | believe that any exceptional
discouragement of settlement of lawsuits
challenging allegedly unconstitutional correc-
tional conditions or practices is inappropriate,
whether the form of discouragement is the
PLRA or other restrictive provisions recom-
mended in Democracy by Decree. Virtually all
litigation to enforce constitutional rights is
intended to limit the discretion of public of -
cials. Why should a class of prisoners be placed
at a disadvantage vis £ vis non-incarcerated
persons seeking to exercise their constitutional
rights? Equally important, why should public

of cials be forced to make a formal admission
of liability in order to enjoy the bene ts of
settlement and to avoid the risk of a court-
imposed remedial decree over which they
have no control?
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DEVELOPING CONSENT DECREES
IN CORRECTIONAL REFORM
LITIGATION

Even prior to the passage of the PLRA, when
a decree establishing constitutional liability did
not require an admission of unconstitutional-
ity by the defendants, plaintiffs attorneys
were well-advised to use the Rule 23 fairness
hearing to make a full record of the facts giving
rise to liability and supporting the remedies
to which the parties agreed in the settlement.
Such a practice provides invaluable assistance
to the court in evaluating the fairness of the
settlement to all parties, as well as in resolv-
ing matters of interpretation and subsequent
unilateral motions for modi cation.29

The use of a consent decree to settle liability
tends to result in a playing eld for remedial
negotiations that is more level than it would be
following a trial and a judicial nding of liability.
At the pre-trial settlement stage plaintiffs and
defendants share a fear that the outcome

of the trial will be less than optimal or even
acceptable. Attorneys for the plaintiff class are
concerned about the high costs of litigation
and the prospect of absorbing those costs

in the event of the defendants exoneration.
Agency of cials have legitimate worries about
the extent to which the litigation process itself
may disrupt the operation of the agency by
diverting human resources, increasing tension
between staff and prisoners, attracting nega-
tive media attention, and allowing litigation
strategies to displace sound operational needs.
Moreover, it is at this early stage that state
and local defendants should be in the best
position to argue effectively for broad, objec-
tive-oriented remedial provisions and to avoid



detailed agreements that designate unneces-
sarily speci ¢ means to address constitutional
issues within the constraints of unreasonable
timeframes.30

When the consent decree deals only with
remedy following a judicial nding of liability
(perhaps one forti ed on appeal), the environ-
ment for negotiations is more likely to produce
a lopsided outcome in the plaintiffs favor.
Litigation engenders bitterness, both on the
prevailing and the losing sides. It is likely that
the defendants leave the trial with damaged
credibility and lowered self-esteem-under-
scored by extensive critical media coverage of
the public agency. Plaintiffs, having taken the
plunge and won, are in no mood to trust the

recalcitrant defendants to implement change
on their own. It is this scenario that is most
likely to result from the lengthy and intrusive
self-defeating process described in Democracy
by Decree.

If liability is established as a result of an
adversary hearing, the court can promote an
effective remedy by taking the lead in creating
a roadmap for the remedial process to avoid
the outcome | have described. By roadmap |
do not mean a detailed decree that tells the
defendants not just what they must accomplish,
but also how they must reach those objectives.
To the contrary, the court should identify

clear outcomes that are required to be met or
avoided to satisfy constitutional requirements
and initiate a process that will produce a series
of operational plans that will accomplish these
outcomes. The trial court also should make
clear its intention to review the fairness of any
ultimate agreement in terms of its impact on
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the state or local defendants ability to man-
age the correctional agency as well as on the
interests of the plaintiff class in maintaining
constitutional correctional conditions.

The Supreme Court has made it clear that the
defendants should be allowed to propose a
remedial plan before the court orders one.3t
Thus, the defendants are free to develop and

le plans without input from the plaintiffs.
Whether this is a wise decision on the defen-
dants part, however, is open to question. A
variation on this theme might involve the defen-
dants presentation of their plan in draft form
for discussions with the plaintiffs, all with a view
toward obtaining agreement on the proposed
remedies before submitting them to the court.
However they do so, the defendants may prefer
to engage plaintiffs counsel in these discussions
in order to avoid continued litigation concerning
the appropriate remedies to be implemented.
If shut out of the process at an informal level,
plaintiffs counsel are likely to nd most of what
the defendants propose to be lacking, and the
court will have little practical experience to
bring to the evaluation of a plans suf ciency and
likelihood of success. The result may be a battle
between experts (following Daubert motions ad
nauseum) whose testimony may do little more
than produce competing ideas that are dif cult
for the judge to evaluate.32

Another issue to consider in developing a con-
sent decree addressing remedy, in conjunction
with or following liability, is the breadth of the
agreement. A single remedial plan addressing
all aspects of complex, multi-issue litigation is
inadvisable. Though not impossible to achieve,
the effort to reach such an optimistic goal is



likely to founder. There is a limit to the defen-
dants resources for developing plans on their
own. There is also a practical temporal limita-
tion on the parties psychological and practical
ability to engage in direct negotiations.

A more realistic rst task for those affected
by the litigation (including non-defendants like
legislative leaders who may have a vital interest
in the outcome of the process) is to establish
remedial priorities.33 An agreed-upon plan
to plan might be the best initial submission
for the courts review pursuant to Rule 23
of the Federal Rules of Civil Procedure. One of
the most frustrating elements of institutional
reform is the fact that change can only occur
at an orderly and measured pace. In direct
terms, some constitutional rights of necessity
must occupy a lower temporal priority than
others a concept that is particularly dif-

cult for members of the plaintiff class, their
attorneys, and sometimes the judge to accept.
However, any other approach invites failure
as the defendants cannot marshal suf cient
human and economic resources to move for-
ward on every remedial front simultaneously.
This is a particularly important consideration in
remedial planning regarding jails and prisons
institutions that require almost all available
resources even during the remedial process
to maintain a safe and secure environment for
inmates and staff. One of the chief requisites
of any correctional remedial plan is that it be
one that vindicates constitutional rights while
avoiding, to the greatest extent possible, the
destabilization of the facility or system.

Upon the courts approval of the plan to
plan, the parties can then begin to develop
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compliance plans seriatim. In some cases input
by outside experts will be useful, though the
expertise of managers of the defendant agency
will continue to be critically important. A cor-
rectional system, like other bureaucracies, has
its own peculiarities and ways of doing things.
Centers of power are not always apparent
and outsiders even those with a high level of
general expertise  will not be able to replace
insiders insight and knowledge of potential
pressure points for change.

Each discrete remedial plan becomes a partial
settlement of the overall remedial phase of
the litigation. The active involvement of the
court in reviewing and evaluating the plan vis £
vis the objectives it has announced will ensure
that the controlling group does not lose its
focus or expand its role beyond that which is
appropriate. Moreover, the courts reliance

on its discretion to evaluate the plan from the
point of view of fairness and reasonableness to
the defendants as well as to the plaintiff class
will minimize the courts intrusiveness into
local decision-making authority.

Before turning to the role of a special master
in correctional reform litigation, | wish to
address one additional concern some com-
mentators, including professors Sandler and
Schoenbrod, have expressed about consent
decrees in institutional reform litigation. These
concerns relate to the form of the remedial
decree and its characterization as prohibitory
or mandatory.34 Prohibitory injunctions tell
defendants what they cannot do, while manda-
tory injunctions tell the defendants what they
must do to remedy unconstitutional standards.
This distinction in the context of correctional



reform litigation is more apparent than real.
Assume that a court orders correctional
defendants to cease and desist from:

employing unconstitutionally excessive force
against prisoners;

operating a physical plant that is unconstitu-
tionally unclean and unsafe;

providing unconstitutionally unwholesome
food and inadequate shelter;

responding to known and serious medical or
mental health needs with deliberate indif-
ference; and/or

as a matter of pattern or practice, allowing

male staff to rape or otherwise sexually

abuse female prisoners with impunity.
Having issued this classically prohibitory
injunction, critics may say the court need not
entangle itself in the messy details of how the
defendants are to accomplish these ends. The
defendants must cease and desist from main-
taining these unconstitutional conditions and
practices or face the coercive power of the
court in the form of a contempt citation.

The fact of the matter, however, is that

any effective plan to avoid these forbidden
end-results must contain directive details
and timetables. Any signi cant change in the
operation of a correctional facility requires
the development of policies and procedures
intended to alter the fundamental character
of the entity by de ning acceptable and unac-
ceptable conduct or conditions. These written
policies and procedures will be useful only if
they are supplemented by effective training
and supervision, open and known chan-

nels for reporting noncompliance, objective
and thorough investigations of allegations of
noncompliance, and imposition of discipline
against employees who refuse to conform to
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approved policy and procedure. These ele-
ments, in turn, are likely to have a substantial

scal impact, such as the hiring of trainers and
released time for correctional of cers and
other staff to attend training. Few correctional
institutions or agencies have extra dollars
cached away to meet unbudgeted expenses
for unanticipated activities.

The form of the remedial decree does not
lessen the need for af rmative planning and
actions to achieve constitutionality, and the
mandatory or prohibitory form of the decree
has little to do with its practical effect on the
agency. The fact of the matter is that small,
easily resolved problems rarely lead to ndings
of unconstitutionality; rather, it is problems

of near-intractable magnitude that generally
result in wholesale judicial intervention. One
example is extreme crowding, which typically
results from many causes and certainly not
from the desire of prison or jail administra-
tors to operate dangerously crowded facilities.
Another is widespread use of excessive force
by staff against prisoners, a phenomenon that
requires a wholesale change in the culture of
the facility or the agency in the face of strong
and often organized resistance by correctional
staff. A series of carefully conceived remedial
plans developed by the plaintiffs, the defen-
dants, and others affected by the decree, is the
most likely means of achieving the constitu-
tional objectives of the lawsuit. Furthermore,
this approach is entirely consistent with judicial
control over the process to ensure that extra-
neous agendas do not obscure those limited,
albeit critically important, objectives.



THE ROLE OF A SPECIAL MASTER
IN CORRECTIONAL REFORM
LITIGATION

The appointment of special masters is out

of favor with all courts but those burdened

by the responsibilities of correctional reform
litigation.35 Despite this fact, the PLRA permits
a court to authorize a special master to assist
in the development of remedial plans. 36 In

my experience, it is this role of mediator that
makes the special master most useful, and it is in
playing this role in the development (and some-
times the subsequent modi cation) of remedial
plans that the special master makes the most
important contribution to the resolution of

the litigation. Indeed, if | could assign only one
function to a special master, it would be that of
mediating discussions and disputes between the
parties and, when called upon to do so, to com-
ment on the ef cacy of the parties proposals
and to identify and evaluate the parties posi-
tions in areas in which they cannot agree.

Whatever arguments one wishes to make
about other roles for a special master, the
function of mediator is one to which there is
no legitimate objection. Input by the parties in
the selection of a mediator/special master is
both appropriate and required by the PLRA,
but the ultimate selection by, and the support
of, the judge are important to the mediators
effectiveness.

The settlement of the building tender issue in
the Texas Department of Corrections is an
example of the value of an independent media-
tor at the remedial stage of corrections reform
litigation.37 The detailed and practical steps out-
lined in that negotiated settlement were largely
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successful, and it is dif cult to imagine how the
parties would have achieved agreement on this
highly-charged issue in the absence of a neutral
party to direct the negotiations.38

Special masters also may be helpful when
stipulated agreements produce unintended
effects. Having participated as a neutral during
the negotiations of the original agreement,
the master has an independent recollection of
what the parties intended to achieve and can
bring an objective and experienced evaluation
of these intentions to the negotiation table.

One court has found a distinction between
special masters and monitors in the language
and legislative history of the PLRA, and has
approved the use of a monitor throughout
the remedial process in institutional reform
litigation. In Benjamin v. Fraser, the court deter-
mined that the legislative history of the PLRA
indicated an intention of Congress to permit
the appointment of monitors as opposed

to special masters to assist in compliance
with remedial orders. 39 The court approved
the use of a court-designated monitor to
engage in the wide range of tasks involved in
monitoring compliance with a consent decree
in correctional reform litigation.40 This ruling
leaves the pre-PLRA functions of a monitor
largely unchanged in the Second Judicial Circuit
of the United States.

Whatever role they may play, special masters
are not uniformly successful in achieving or
facilitating an effective and reasonable remedy
in correctional reform litigation. | cite only a
single example of the experience of one such
unsuccessful appointment, but there are others.



Having thus found liability, the court appointed
a special master to investigate and report
about the appropriate relief that is (in the
courts view), how best to accomplish the goal
of constitutionally adequate inmate access to
the courts. Following eight months of investi-
gation, and some degree of consultation with
both parties, the special master lodged with
the court a proposed permanent injunction,
which the court proceeded to adopt, sub-
stantially unchanged. The 25-page injunctive
order mandated sweeping changes designed to
ensure that ADOC would provide meaningful
access to the courts for all present and future
prisoners. It speci ed, in minute detail, the
times that libraries were to be kept open,

the number of hours of library use to which
each inmate was entitled (10 per week), the
minimal educational requirements for prison
librarians (a library science degree, law degree,
or paralegal degree), the content of a video-
taped legal-research course for inmates (to be
prepared by persons appointed by the special
master but funded by ADOC), and similar
matters.41

| do not believe that a case can be made that
the excesses described in Lewis are common,
let alone pervasive, in the eld of correctional
reform litigation. Moreover, it is noteworthy
that the Supreme Court trimmed the sails of
the court and its special master in this case
without the bene t of the PLRA or other
legislation.
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THE IMPACT OF CONSENT
DECREES IN CORRECTIONAL
REFORM LITIGATION

In inviting me to participate in this session,
the sponsors of this program asked me to
comment on several questions. What | have
written above is an effort to provide a use-
ful context in which to brie y address these
issues: What is the impact of consent decrees
on the agency, the plaintiffs, and the court?
How can consent decrees be modi ed? How
effective are consent decrees?

IMPACT OF CONSENT DECREES
ON THE AGENCY, THE PLAINTIFFS
AND THE COURT

It is not clear to me that the emphasis on

consent decrees, as distinguished from other
forms of injunctions, serves to enlighten one
about the impact of a remedial order on the
agency, the plaintiffs, or the court. Once there
isa nding or acknowledgement (express or
tacit) that there are constitutional violations in
the operation of a correctional facility, some
remedial order must follow. Moreover, as |
have stated earlier, no such order is capable of
implementation without planning, and | have
argued that cooperation between the parties
in developing a remedial plan (or a series of
such plans) offers the best hope for effective
planning that takes into account the public
responsibilities of local and state governmental
defendants.

Without question, remedial decrees have a
substantial impact on the operation of cor-
rectional institutions. These effects are positive
if the facility comes into compliance with con-
stitutional requirements. The litigation process,



however, also may threaten the stability of

a correctional system or institution and may
create unrealistic expectations on the part of
prisoners and staff. These negative impacts
are not dependent on the process by which

a remedial plan and an order are achieved.
Furthermore, intrusiveness is not limited to
negotiated settlements. Court-ordered reme-
dial plans approved without the bene t of
settlement may well contain the kind of detail
the authors of Democracy by Decree criticize 42
A well-conceived remedial plan, whatever its
origin or form, is critically important to expe-
diting the highly desirable objective of bringing
correctional institutions and agencies into
compliance with constitutional norms.

Settlement at the remedial stage of cor-
rectional reform cases has several clear
advantages for the agency, the plaintiffs, and
the courts. Any process that gives the defen-
dants a degree of control over the speci ¢
means by which to achieve constitutional
conditions will contribute to the proper alloca-
tion of power among agency of cials, plaintiffs
counsel, and the court. Members of the
plaintiff class also will bene t from a negotiated
remedial decree, at least if counsel properly
involve them in the negotiation process. At
best, counsel for the class will work with the
named plaintiffs or other representative class
members to gain input from this source. This
process will increase the plaintiffs understand-
ing of the agreed-upon remedial measures, as
well as their knowledge about the process that
produced those measures. Whatever their
role, members of the plaintiff class will bene t
from a decree forged by the process | have
described in this article.

Finally, if the court takes its Rule 23 obligations
seriously, it will bene t from the parties joint
efforts to reach agreement on the dif cult
issues that arise in any attempt to identify
appropriate and effective remedies. The par-
ties and their representatives have access to
information and knowledge that is not likely
to be part of the experience of the presiding
judge. By insisting on a Rule 23 hearing that
produces a factual record to support the
settlement, the court gains valuable insight
into the problems that the parties identi ed in
attempting to fashion a remedy and the extent
to which the remedy reasonably relates to the
problem without being overly intrusive.

THE MODIFICATION PROCESS

Rufo v. Inmates of Suffolk County Jail announced
a relaxed standard for modi cation of consent
decrees in the setting of correctional litiga-
tion.43 In place of the earlier interpretation

of Rule 60(b) of the Federal Rules of Civil
Procedure, requiring the showing of a grievous
wrong to support any such modi cation,44

the Rufo Court adopted the more elastic
standard of a signi cant change in facts or law
and required only that the modi cation be
suitably tailored to the changed circumstances.
Moreover, the Court recognized that nancial
constraints could be appropriately considered
in tailoring a consent decree modi cation. 45

According to professors Sandler and Schoen-
brod, [t]he Court did not go far enough in
Rufo, and they propose instead that [d]ecrees
should be modi ed whenever defendants have
a good reason to change how they will honor
plaintiffs rights. 46 The effect of such an open-



ended standard, of course, would be to render
the defendants signatures on a settlement
agreement illusory and to require litigated
remedies in all cases.47

The most effective means by which one party
can seek modi cation of a decree (consent or
otherwise) is through negotiations, perhaps, as
| have described, assisted by a special master
or other mediator. Such an approach is likely
to offer faster relief shaped by the shared
experiences of the parties and in uenced
strongly by the agency s practical needs for
relief.

THE ULTIMATE EFFECTIVENESS OF
CONSENT DECREES

No one can doubt that jails and prisons in the
United States have come substantially closer to
constitutional norms since the 1960s. Though
part of this improvement can be credited to
sources other than litigation, such as the adop-
tion of national standards by the American
Correctional Association, | have argued else-
where that the positive impact of correctional
reform litigation is clear.48 This is an opinion
that is shared by correctional of cials, prison-
ers, judges, and correctional reform attorneys |
have met throughout the country.

One can speculate, | suppose, that correctional
reform would have been just as successful in
the absence of consent decrees as a means of
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developing remedial mechanisms and without
special masters. | do not know how one
marshals evidence of this proposition. What is
clear to me, however, is that the judicial reform
movement initiated in the 1960s, warts and all,
is a phenomenon that should bring pride to
the courageous prisoners who initiated the
process, the skillful and creative lawyers who
proved their cases, and the judges who
extended constitutional norms into jails and
prisons throughout the United States. That
many of these courts settled on the approval
of consent decrees and the appointment of
special masters to accomplish this objective

re ects nothing more than the use of
traditional means long relied upon for the
adjustment of private nancial interests. In
adopting these mechanisms, courts have given
meaning to the very essence of the Bill of
Rights, which is the protection of the rights of
those for whom a majoritarian democratic
process simply does not work. If in protecting
these rights courts have sometimes been
forced to encroach upon the power of state
and local of cials in order to limit the illegal
exercise of overbearing power by the
controlling group in the United States, that
decision made sense and was a small price to
pay for a vital and self-perfecting constitutional
democracy.
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Embracing Consent: An Administrative
Era Approach To Consent Decrees

Edward L. Rubin

Vanderbilt University Law School

Broadly-conceived consent decrees in insti-
tutional reform litigation, once the hero of
academic and narrative accounts,! have now
become their villain.2 Their former exibility is
now described as lawlessness, their creativity
as license, and their inclusion of both plaintiffs
and defendants representatives as the courts
abdication of authority to a self-serving, often
collusive, cabal. This criticism has generated

a major federal statute, the Prison Litigation
Reform Act of 1995,3 and another, even more
restrictive statute, is currently under consid-
eration.4 The essence of the attack is that
consent decrees that go beyond the remedies
that a court could impose in the absence of
the decree are both illegitimate and ineffective,
that they violate the basic norms of our legal
system, and that they have failed to achieve
bene cial reforms of the institutions they
address.

These are, of course, separate criticisms. State
action can be normatively acceptable but inef-
fective; Congressional legislation, for example,
is regularly attacked as ineffective, but very
few people would claim that it violates our
norms, that is, that Congress is not supposed
to legislate. Conversely, it can be effective but
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normatively unacceptable; for about three
quarters of a century, African-Americans
were effectively prevented from voting in the
Southern states. Keeping this distinction in
mind has an important practical consequence.
If a particular governmental mechanism is nor-
matively unacceptable, it should be abolished;
if it is acceptable but ineffective, one natural,
albeit not obligatory response, is that it should
be improved.

This essay argues that consent decrees are
normatively acceptable, that they comply with
the underlying principles of our governmental
system (Part I). Normative attacks on them
tend to rest on conceptions of government
and law that are outdated, that refer to both
the theory and practice of a vanished past.
With respect to the effectiveness of the
decrees, this essay argues that such judgments
cannot be made without some well-de ned
metric that is lacking in the criticisms (Part II).
It suggests a way to establish such a metric,
and then goes on to recommend improve-
ments in the process by which courts decide
institutional reform cases and enter consent
decrees. The connection between the two
arguments is that the metric emerges from the
effort at improvement.



THE NORMATIVE ACCEPTABILITY
OF CONSENT DECREES

THE NORMATIVE ISSUE

Although consent decrees are a well-estab-
lished mode of settling litigated cases, the
enthusiasm for them as a means of resolving
complex institutional reform litigation is a
product of the pluralistic mentality that pre-
vailed during the 1970s and 1980s. In the New
Deal and post-War periods, the dominant
emphasis in designing governmental programs
was on expertise. As dissatisfaction with the
performance of these programs grew, people
began to look to the contending parties them-
selves to devise the best resolution of their
dispute.5 A notable example of this trend,

in addition to consent decrees, is negotiated
rulemaking in the administrative area, where
the implementing agency convenes repre-
sentatives of the opposing interests and asks
them to propose the regulation.6 Moreover,
during this period, Congressional legislation
was often developed by negotiation among
lobbyists.” While lobbyists have always played
a major role in the legislative process, the idea
of basing legislation on agreements among
opposing lobbyists represented something of
an innovation.

Underlying these mechanisms are two
important conceptual and societal develop-
ments. The conceptual development is law
and economics, particularly the analysis of
contracts and the reliance on the market as a
response to regulation.8 While private agree-
ments in a market have long been recognized
as economically ef cient, it was during this
same period that transaction cost economics
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developed a systematic analysis of why private
bargains between parties with opposing
economic interests would best maximize those
parties welfare, and thus be more ef cient
than any contract that an outside party could
write for them. The societal development,
which was probably the more important of
the two, was the rise of social movements,
particularly movements representing diffuse
public interests such as civil rights, welfare
rights, womens rights, gay rights, prisoner
rights, the environment, consumer rights, the
rights of the disabled, and international human
rights.9 These powerful movements generated,
and were generated by, highly professional
organizations which undertook to represent
their members interests in Congress, in the
administrative process, and in the courts. For
the rst time, therefore, government of cials
could defer to private parties without being
vulnerable to the charge that they were
favoring special interests, and selling out the
general public. By the 1970s and 1980s, all the
central concerns of the public, or signi cant
segments of it, could be represented at the
bargaining table by someone who was just as
smart, just as skilled, and just as tough as the
representatives of large corporations or of the
government itself.

Contemporary objections to consent decrees
focus not on their existence, which is well
accepted, but their scope. In institutional
reform litigation, the consent decree often goes
beyond the limits of the complaint that initiated
the lawsuit, or of the range of remedies that

a court would be permitted to provide on

its own. These decrees create a blueprint for
comprehensive management of the institution,



specifying a variety of structural changes that
are expected, directly or indirectly, to improve
the institution s treatment of the plaintiff group.
Quite often, they establish a parallel gover-
nance mechanism for the institution, at least for
the matters subject to the litigation, replacing
the existing administrators with a collective
body consisting of plaintiffs lawyers, defen-
dants lawyers, and a special master appointed
by the court.10 Such decrees can be regarded
as are ection of the trends described above.
They rest on the idea that whatever agreement
the opposing parties reach, providing each
party is represented by knowledgeable and
effective professionals, is a desirable solution.

In other words, they rest on a pluralist, as
opposed to an expertise-based, concept of
government.

But what precisely is wrong with these
broadly-conceived consent decrees? Both
critics and defenders would agree that they do
not represent a lapse, that is, an inadvertent
error or some departure from the norm by an
idiosyncratic judge. Rather, they have been a
standard, regularly-employed mode of judicial
action for the last 40 years. There appears

to be one principal objection, although it is
stated in two rather different ways. First, it is
argued that these consent decrees represent
judicial policy making.1t By entering such broad
decrees, judges are in effect deciding what is
best for the country on their own, or more
precisely, granting the court s authority to
private parties who have made such a decision.
The second mode of the argument is that
these decrees go beyond the law, that they
violate the principal constraint that binds the
American judiciary, namely, that judges are
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supposed to decide on the basis of positive
law or established precedent.l?

Both versions of this claim rest on recognizable
norms; the rst, on the notion that politically
accountable branches of government should
make policy, and the second, on the related
notion that all governmental mechanisms
should be constrained, and that appointed,
life-tenured judges, who are unconstrained

by elections, should be constrained by legal
doctrine. But the conclusions that the critics
attempt to derive from these principles that
judges should not make policy, and that they
must decide on the basis of pre-established
law simply cannot be sustained. They may
be useful for various rhetorical purposes, but
they have never been a realistic account of our
governmental process, and have diverged even
further from reality since the advent of the
modern administrative state.

THE POLICY-MAKING OBJECTION

To begin with, as every political scientist who
has studied the judicial process has concluded,
judges make public policy.13 This has been the
case since the Middle Ages. After William con-
quered England in 1066, he decided to displace
the local laws which prevailed in each part of
the realm, and were administered by the local
nobility, by establishing a single, or common
law administered by royal judges.14 Part of

his motivation was to impose legal uniformity
upon his new kingdom, but an even more
important motivation was to collect the nes
and fees which the presiding judge obtained in
medieval legal practice. He was not concerned
with the substance of the law, apart from its



uniformity, and was thus content to let his
common law judges develop legal doctrine. In
England, and later in British North America
and the United States, this situation continued
until the nineteenth century, at least. Thus, all
the doctrines of Anglo-American common
law of torts, contracts, property, crimes and
procedure are the result of judicial deci-
sions.15 This is obviously judicial policy making;
it is incremental to be sure, but it is policy
making nonetheless.6 To decide that a person
should only be liable for foreseeable harms, or
that contract damages include lost pro ts, or
that property can be transferred by adverse
possession, clearly involves the creation of new
legal rules, that is, the creation of public policy.

While the birth of these doctrines often
belongs to the undocumented past, the
process continues in the full light of our highly
documented present, where we can observe
its operation. In 1953, the Haelen Laborato-
ries, which had signed exclusive contracts with
baseball players to use their photographs on
Bowman baseball cards, brought suit against
Topps Chewing Gum Company, which was
using photographs of the players on a compet-
ing set of cards.1” The only existing doctrine
that seemed relevant was the right of privacy,
but privacy seemed like an odd notion to apply
to public performers who were being photo-
graphed on the playing eld and in uniform.
The U.S. Court of Appeals for the Second
Circuit upheld the suit. Judge Jerome Frank
wrote: We think that, in addition to and inde-
pendent of [the] right of privacy... a man has
a right in the publicity value of his photograph,
i.e, the right to grant the exclusive privilege of
publishing his picture. 18 This is simply a dec-
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laration of pubic policy; it would be more fair
to individuals, and better for the economy, if
people were able to grant or deny the right to
use their photographs. The common law that
implemented this policy, christened the right of
publicity, gradually became accepted legal doc-
trine in nearly every American jurisdiction.1®

In the United States, constitutionalism added
to the scope of the courts policy-making
function. The creation of judicial review under
the Constitution is itself an example of judicial
policy making.20 Judicial review is not explicitly
established by the constitutional text, and the
only legal authority for it are several opinions
of Lord Coke, such as Dr. Bonhams Case,
which are themselves examples of judicial poli-
cymaking.2! Once established, it requires that
courts make policy quite extensively because
many of the Constitutions clauses, and par-
ticularly those that de ne the relationship of
the national government to the states, or the
government in general to its citizens, are so
far-reaching and so loosely drafted. To cite one
obvious example, while the Free Speech clause
pertains to a basic human activity, it consists of
a mere ten words.22 All the complex doctrines
that have developed around applying its gen-
eral prohibition to the virtually in nite varieties
that this human activity can assume the clear
and present danger doctrine, the chilling effect
doctrine, the public forum doctrine, the ght-
ing words doctrine, the doctrines of symbolic
speech, commercial speech, employee speech,
and so many others are the product of
judicial policy making.23 It is dif cult to imagine
how the guarantee of free speech, or other
basic constitutional guarantees such as free
exercise of religion, equal protection, due



process and the rights of the accused, could
possibly be implemented by courts unless the
courts adopted a signi cant policy-making role.

The advent of the administrative state has
conferred additional policy-making roles on
the judiciary. In an administrative state, the
government enacts statutes that regulate basic
sectors of the economy, the social system and
the physical environment. For some of these
statutes, the courts are assigned a central role
in the implementation process; the Antitrust
Acts, for example, allow private parties who
have been victimized by monopolistic behavior
to obtain relief from the courts.24 More typical
administrative statutes are implemented by
large government agencies, but frequently pro-
vide that parties who feel aggrieved by agency
action who believe that the agency has failed
to grant them their rights under the statute,
or that the agency s actions have infringed

on rights that they possess from other

can appeal to the courts. In either
case, the statute may be so broadly worded
than it contains few substantive provisions, and
the courts, whether directly implementing the
statute, or receiving appeals from the imple-
menting agency, must make policy in order to
ful Il their role. Thus, many of the most basic
doctrines in antitrust law, including preda-
tory pricing, the rule of reason, ease of entry
and contestable markets, are the product of
judicial policy making.25 Even when statutes
are more precisely worded, with a welter of
technical provisions, the complexity of the
tasks that they are trying to accomplish means
that they will have inevitable gaps, or fail to
anticipate the full range of relevant situations.
Such statutes also demand that the courts, in

sources
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both their implementing and appellate roles,
make policy decisions.

Of course, the mere prevalence of a practice
does not ensure its normative acceptability.
Nonetheless it seems odd to declare that

a particular mode of action is a violation of
the judiciary s role when it has been part of
that role for a thousand years, since the very
creation of a judiciary in its recognizable form.
At a more general level, moreover, there

is no obvious way to create a judiciary that

has common law authority, or possesses the
authority to declare statutes unconstitutional,
or has authority to interpret broadly-worded
regulatory legislation, without its possessing a
signi cant policy-making function. France has
long aspired to deny its courts a policy-mak-
ing role by excluding any common law or
constitutional authority, and restricting their
statutory role to the interpretation of a com-
prehensive legal code that supposedly resolves
all matters of policy.26 Despite these efforts,
observers have concluded that French courts
make policy decisions with some regularity.2?
We would nd such efforts to restrict the
scope of judicial decision making unacceptable,
of course, since we still have common law, we
lack a comprehensive code, and we depend
on our courts to enforce the Constitution.
We thus seem to embrace the policy-making
role of courts, however much we would like to
deny it. Following Wittgenstein, one could say
that policy-making courts are a form of life that
exists in our society,?8 that our very concept of
a court involves this function, which exists at a
pre-theoretical and perhaps pre-analytic level.

These considerations are suf cient to refute



the old canard that judges are intruding on the
role of elected of cials when they make public
policy. It is, of course, possible for judges to
misuse their policy-making role in this manner,
just as it is possible for legislators to violate the
Constitution when they exercise their unques-
tioned authority to enact statutes. But most
judicial policy making, even when grounded on
the courts constitutional authority, occurs in
areas where their role in overturning legislation
is well accepted, such as due process, equal
protection, freedom of speech, freedom of
religion, and the rights of the accused. More-
over, a vast amount of judicial policy making, as
indicated above, is explicitly authorized by the
legislature, through broadly drafted legislative
statutes.29 Judicial policy making is generally
not some maniacal scheme by power-crazed
judges, but a standard and essential element of
our governmental process.30

The reason we want to deny the policy-mak-
ing role of courts, or why observers often
treat this role as some sort of abuse, is that
we hold to a conception of government in
which policy-making authority resides in the
populace, and can be granted only to of cials
who have been elected by the populace, or
more speci cally, elected by the populace
with a mandate to make policy. According to
this account, elected of cials can be trusted
with this mandate because they are account-
able to the populace in the next election.
Judges however, are either appointed for life,
as in the federal system, or elected without
similar accountability. This rationale for our
discomfort with judicial policy making is highly
suspect, however, since it is based on demo-
cratic theory, and the sense of discomfort
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about judicial policy making long pre-dates
democracy. The real rationale is the more
basic belief that all policy decisions should be
made by the sovereign, that is, the highest

or ultimate authority in a given governmen-

tal system. In a democracy, the populace is
regarded as sovereign, and it is for this reason
that elected of cials are deemed the only ones
who can validly make public policy.

However, as Hans Kelsen explained, a sover-
eignty-based conception of government does
not exclude judicial policy making.3! Because
Kelsens conception of law was so rigidly
positivist, regarding all valid laws as commands
of the sovereign, he was compelled to explore
the ways that the sovereign could delegate
lawmaking authority. He realized that such
delegations not only grant authority to subor-
dinate of cials, such as the king s ministers, or
to administrative agencies, but also to private
parties and courts.32 By enforcing contracts
and wills, the state grants private parties the
authority to make the rules governing their
own transactions. By authorizing courts to
make decisions, the state allows judges to
carry out a wide range of functions, including
nding facts, interpreting texts, and articulating
new policies on speci ed subjects. There is no
particular reason why the sovereign cannot
authorize a particular actor, whether public
or private, to make policy as well as carrying
out more ministerial functions. In fact, modern
regulatory government requires that such
authorizations be given.

Arguments against judicial policy making,
therefore, cannot be based on some general
notion that policy-making of cials are forbid-



den from exercising policy-making authority.
That is why these arguments rely on the

more pragmatic, post hoc principle, speci ¢

to democratic regimes, that policy making is
forbidden to of cials who are not accountable
to the electorate.33 But this principle fails for
equally pragmatic reasons. It is impossible to
operate a modern government without grant-
ing policy-making authority to subordinate

of cials, courts and private parties, and it is
equally impossible to do so without granting
such authority to unaccountable of cials. In
the U.S,, the President and the 535 elected
legislators could not possibly make every policy
decision, or even a large proportion of them.34
Besides, the fact that the President and legisla-
tors are elected does not really make them
accountable to the people.35 Elections solve
the problem of succession they provide

a more reliable way to choose the nations
rulers than heredity or force36  but as virtu-
ally everyone who has studied the American
political system has concluded, they do not
ensure that the elected of cials will re ect the
desires of the electorate.37 Undoubtedly, elec-
tions have some disciplining in uence on public
of cials, but this in uence is not suf cient to
justify a qualitative distinction between elected
and appointed of cials, particularly given that
relying exclusively on appointed of cial to
make policy in a modern state would be prag-
matically impossible.

A second concern is that judicial policy mak-
ing is unconstrained, that judges, lacking the
controls that elections impose on legislators
and chief executives, are free to follow their
own idiosyncrasies and caprices. This is also
something of a canard; of course judges have
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their own views, and of course those views
affect their decisions,38 but this is no different
from any other government decision makers,
including legislators.3® Moreover, as Malcolm
Feeley and | have discussed, the judicial policy-
making process, though affected by the judges
ideologies, is strongly constrained by factors
such as the need to state conclusions in doctri-
nal terms, the need to proceed incrementally,
and the need to coordinate decisions among
different judges.40 Quite often, for example,
policy-oriented decisions are not the product
of a single supreme court, but of horizontal
coordination among trial courts that depends
on the persuasiveness and coherence of the
newly-established doctrine 41

None of this, however, goes to the heart of
the problem with the concept of sovereignty,
which is conceptual as well as pragmatic. As
the actual operation of a modern govern-
ment like ours makes clear, the medieval
conception of the sovereign ruler is wrong,
Kelsens modernization of that conception is
wrong, and H.L.A. Harts revision of Kelsens
theory is wrong as well.42 There is no single
or initial source of authority in a modern
state not the medieval sovereign, not
Kelsens grundnorm, and not Harts rule of
recognition. Rather, governmental authority
is divided, from the outset, among a range of
institutions. The President, Congress, and the
Supreme Court all exercise ultimate authority
in certain situations; administrative agencies,
although individually created and authorized
to act by legislation, are a structural element
of government that collectively exercise

their own, independent role. Policy-mak-

ing authority is distributed throughout the



structure, each component being authorized
to make decisions about what is best for the
country in speci ed areas. The entire set of
complex, imbricated relationships constitutes
our government; it is a form of life, an histori-
cally generated and embedded phenomenon.
Any effort to explain it with a single principle
represents arti cial and counterproductive
reductionism. In short, courts make social
policy because they are a basic component of
the policy-making matrix that constitutes our
government, as it has actually evolved.

THE RULE OF LAW OBIJECTION

The second major criticism of consent decrees
that go beyond the ambit of the complaint,

or the remedies that a court could impose,

is that they violate the rule of law.43 This is
closely related to the claim that these decrees
constitute judicial policy making because such
policy making is itself regarded by the critics
as a rule of law violation. The rationale is that
judges derive their authority from pre-existing
legal rules, whether common law, statutory
or constitutional, and that policy making,
which by de nition goes beyond these rules,
thus exceeds judicial authority. Despite the
close conceptual relationship between these
two criticisms, the second contains distinctive
elements that merit separate consideration.
Instead of simply stating what judges are

not supposed to do, the way the judges as
policymakers objection does, it presents an

af rmative account of the entire judicial role.

Claims that broadly-conceived consent decrees
violate the rule of law necessarily depend on a
particular conception of law. This conception
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is that law consists of a xed set of rules that
can be stated in advance of their implementa-
tion by subordinate of cials. The problem is
that this conception, while still maintained as

a mode of justi cation, has been rendered
obsolete by the advent of the administrative
state. Governance in an administrative state

is a much more uid affair, a continual process
of adding rules, adapting rules, modifying rules,
and going beyond rules in an effort to achieve
the complex policy objectives that characterize
this mode of governance.44

One could argue that the concept of law as
rules stated in advance, and thus the concept
of the rule of law, can be preserved in an
administrative state by simply requiring that
the primary law-making authority the legisla-
ture, for example state the precise rules that
various implementing agents must follow.45
This is impossible, as a pragmatic matter, for
reasons stated above; the demand for de ni-
tive, previously-stated rules can be seen as an
attack on the administrative state itself. More
importantly, however, this demand misunder-
stands the depth of the transformation that
the modern administrative state produces.
There is no point striving to state rules in
advance because rules, and the concept of law
that underlies them, no longer play the norma-
tive role that did in a traditional society.

According to the traditional account, law was
a coherent system that was shaped by human
reason. It was based on principles of natural
law, that is, principles of social relations that
God had inscribed in the structure of the
universe.46 Human beings could discern these
rules through the use of reason, at a minimum



because God had so ordained. As Thomas
Aquinas pointed out, the principles of natural
law spoke only in generalities; they declared
theft to be a violation of the law, but did not
prescribe the speci ¢ elements of the crime or
the speci ¢ penalties that would be imposed
on the thief.4” These were examples of human
law, positive enactments that comported with
God s moral order as long as they remained
within the relatively capacious boundaries

that natural law prescribed. But they too
were the products of reason because human
beings were rational creatures.48 St. Thomas
argued that older laws were better than
newly enacted ones because they represented
the cumulative reason of many generations,
rather than the sole efforts of the present
one. United by these dual deployments of
reason, the laws of a Christian society would
form a coherent pattern, a uni ed system that
had a logical, albeit not entirely determinate,
structure.

This is a reassuring vision, so reassuring that it
was doggedly maintained for many centuries,
even though it is obviously untrue. But the
advent of the administrative state eliminates
any possibility that it can be maintained. In

an administrative state, laws do not evolve
over time, but are established by positive
enactment. These enactments are designed
to implement pubic policy, a policy which,

in democratic regimes, is determined by the
prevailing political majority. Thus, they have
no transcendental sources, no necessary
relationship to one another, and no particular
dependence upon reason. They are acts of
political will, justi ed by the procedures that
led to their enactment rather than by the par-
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ticular rules that they established. According to
Weber49 and more recently Jurgen Habermas
and Niklas Luhmann,50 this transformation

can be described as the positivization of law.
Rather than being a re ection of a divine order
or an expression of human reason, enacted
laws are a pure instrumentality, a means to
achieving particular political ends.

The administrative states positivization of law
does not mean that norms have been drained
out of the legal process, and that we are
therefore trapped in Weber s iron cage of
undirected instrumentalism.51 What it means,
as Jurgen Habermas has pointed out, is that the
legal system is no longer an embodiment or

re ection of these norms. Rather, norms
determine the choice of policy, and the policy is
then implemented by purely instrumental
laws.52 The debates in our society do not
revolve around the contours of the law, and
little praise is bestowed on laws that display
aesthetic properties such as internal
coherence, or coordination with other laws.
Debate, or public discourse, is directed toward
choices between competing policies, policies
which are then implemented by devising legal
rules or by some other means. The test of a
good legal rule, and of whether we need legal
rules at all, is whether they implement the
publics chosen policies. Rules are instrumen-
talities, and need be stated in advance only if
the government can best achieve its policy
objectives by doing so.

Suppose, for example, that the government has
established a policy that American rivers should
be free of pollution. One way to achieve this
policy is to promulgate a set of rules restricting



the release of polluting substances into the river
and requiring former polluters to engage in
speci ed abatement procedures. But an
alternative approach, equally available in an
administrative state, is to instruct the
implementing agency to enter into agreements
with each pollution source that determines the
amount of pollutants it can release and the
clean-up efforts that it must follow. Such
individually negotiated agreements may create
opportunities for abuse by government agents,
but rigid rules stated in advance create their
own abuses. The exibility of the agreements
may make them a preferred strategy for
implementing social policy. In fact, the level of
pollution, and not merely its abatement, may be
a matter for individual agreement. New Public
Governance suggests that government can
engage in a discourse with regulated parties as a
means of clarifying its goals.53 The marginal
value of achieving a given level of cleanliness
may be of little practical signi cance in a given
situation, but of great importance in another. By
interacting with the regulated parties, the
government can clarify, that is, it can alter, a
speci ¢ goal in light of more general social
policies.

However, positive law is not entirely uncon-
strained in a modern administrative state.
Most democratic regimes place normative
limits on the legislative process, limits derived
from concerns about fairness to individuals and
generally described as human rights. Structur-
ally, they bear a certain resemblance to natural
law in traditional regimes, as they are derived
from normative considerations sometimes
from natural law itself that operate as limits
on the scope of human legislation. The differ-
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ence is that human rights are not pervasive
principles that govern the entire legal system,
but speci ¢ protections that set limits on a
policy process that is otherwise unconstrained
by legal principles. They are activated only in
certain speci ¢ circumstances and generally do
not impact the ordinary course of government
regulation.

There is, however, one aspect of human rights
that limits regulation in a manner that is akin to
traditional notions about the rule of law. It is
the due process right of individuals to receive
notice of governmental action that is potentially
adverse to their interests. Originally, it applied
to notice that a civil or criminal case would be
initiated against the individual in a court of law.
Modern doctrine has appropriately extended
this right to administrative action, particularly of
an adjudicatory nature.54 Thus, when
government is attempting to impose burdens
on an individual, it must notify the individual of
the intended action, and this requires that
there be some pre-established rule on which
the government can base its action.55 This is
important, but it is far from being a general
limit on government of the sort contemplated
by the rule of law idea. It is does not apply
when the government is providing bene ts to
individuals, such as discretionary grants. More
importantly, it does not apply to public or
private organizations. In the example given
above, the organizations that are polluting the
river have no due process right to notice;
rather, the government can deal with them in a
more exible, ad hoc manner in order to
achieve its normatively-established social policy.
Thus, the administrative state eliminates the
requirement that rules must be stated in



advance, except in cases where such prior
statement in a necessary basis for the due
process right of notice.

CONSENT DECREES RECONSIDERED

The normative acceptability of broadly
conceived consent decrees that go beyond
the remedies that a court could impose can
now be reconsidered in light of the responses
to the public policy making and rule of law
objections. In a modern administrative state
such as our own, the legislature is the prin-
ciple policy maker; as a matter of practical
politics, the legislature may be controlled by
the chief executive, but if he wants to make
public policy, at least in domestic matters, he
must act through the legislature. Legislatively
established policy is then implemented by both
administrative agencies and courts. Given the
scope of the administrative state s operations,
however, it is pragmatically impossible, and
normatively unnecessary, for the legislature to
make all policy decisions. The role of agencies
and courts in implementing policy necessarily
grants them their own subsidiary but impor-
tant role in policy making. For courts, this role
does not exceed their proper scope of opera-
tions because these subsidiary policy decisions
are an inherent part of the implementation
process; once courts are conceptualized as
pubic policy implementers, as they must be in
a modern state, their policy-making authority
follows as a matter of course. Nor should this
policy-making role be regarded as a violation
of the rule of law. In an administrative state,
the concept of policy and implementation
replaces the traditional concept of law. The
normative appeal that this concept retains

65

the idea that rules should be established in
advance is no longer a general principal of
government but a speci ¢ component of due
process protection.

Broadly conceived consent decrees tcom-
fortably into this framework. Because courts
are often bound by institutional constraints
inherited from a prior era, it is dif cult for
them to articulate remedies in complex cases.
We continue to believe that courts should
enforce, or implement, only de nitive rights,
that is, only the consequences of a clearly
established rule. This has never been the
case, of course, as the example of common
law makes clear; virtually all common law
rules were articulated by courts, as a matter
of policy, at some juncture. But as long as we
maintain this belief, we will insist that courts
con ne themselves to remedies that are
clearly linked to pre-established rules. Broadly
conceived consent decrees enable courts to
avoid this constraint, and carry out the subsid-
iary policy-making function that is essential for
their role.

Consider, for example, the prison reform
cases. The basis of judicial intervention was

the idea that the conditions of con nement,
when considered as a totality, could violate

the prisoners constitutional right to be free

of cruel or unusual punishment.56 It quickly
became apparent that mere declaration that

a prison or prison system was guilty of this
violation would produce few results, and courts
began issuing sweeping institutional injunctions,
often implemented by special masters.57 In
doing so, the court was of course acting as a
policy maker, adopting essentially the same role



as an administrative agency charged with the
implementation of reform legislation.58 Courts
could have imposed the limitation that every
action taken by the special master had to be
speci cally linked to a constitutional violation,
but what would be the point? As in most
institutional reform litigation, there was no one
action that led to the constitutional or statu-
tory violation, but rather an overall pattern of
behavior. Was the use of prisoners as guards,
by itself, cruel and unusual punishment, or
provision of inadequate food, or lack of medical
care, or compelled labor for 10 hours a day, or
lack of recreation facilities, or mail and visitation
restrictions? Occasionally, one particular action
ran afoul of a speci ¢ constitutional guarantee;
for example, placing a prisoner in administra-
tive segregation without any procedure to
determine whether he had really broken the
rules could be forbidden under the due pro-
cess clause. But for the most part, it was the
cumulation of separate actions that added up
to a general pattern of abuse. Some of these
actions, considered on their own, could not be
shown to violate the Constitution, but they fell
within the scope of the courts effort to imple-
ment a policy of reforming the institution so
that it met constitutional standards. Once the
courts policy-making role is accepted, which it
must be, these actions were as justi ed as the
ones that could be regarded as being directed
at practices that could be considered unconsti-
tutional in isolation.

Quite often, the parties to institutional litiga-
tion decide to settle and enter into a consent
decree. There are a number of fairly obvious
reasons for doing so  resolving the case
quickly, avoiding litigation costs, and avoiding
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the possibility of losing.5® Another reason
that gures prominently in discussions of this
mechanism is that the parties can agree to
terms between themselves that a court would
not be allowed to impose. But the rationale
for allowing such latitude is open to question.
It depends rather heavily on conceiving the
decree as a private contract between arms-
length parties, rather than as a judicial act.60
As a theoretical matter, however, this model
of consent decrees as contracts is unconvinc-
ing. The reason why courts enforce ordinary
contracts  why society is willing to place all
its forces of compulsion behind an agreement
reached between two private parties is that
contracts are deemed to be mutually ben-

e cial to the parties, and ef cient for society
at large. Each party is presumed to know its
own interests best; if two parties then engage
in a voluntary exchange, it must be because
each party nds itself better off in making

the exchange than it would in maintaining the
status quo.6! Such exchanges, by improving the
welfare of both participants, are regarded as
bene cial for society.

This rationale does not really apply to insti-
tutional reform litigation. The obvious case is
one where the defendants realize that they
can gain nancial resources or political lever-
age from being subject to a court order and
actually cooperate with the plaintiffs. But even
in the more common case that is genuinely
adversarial, the two sides do not represent
separate and distinguishable interests like the
parties to a private contract. Both are actually
representing the same interests, the disagree-
ment being the way in which those interests
should be treated. For example, in an institu-



tional reform case involving a mental hospital,
the plaintiffs are representing the interests of
the patients, but the defendants have been
appointed to represent precisely those same
interests. Their disagreement involves the
extent to which the patients should rightfully
receive a different kind of treatment from
that which the defendants are providing. The
factors that the opposing parties would use
to resolve this agreement are the same ones
that the court would use if it were issuing

an injunction. The parties might have more
information about the factual circumstances
of the case than the judge does, but they do
not possess the unambiguous alignment of
preferences and motivation that character-
izes private contracting parties. Under these
circumstances, an agreement between the
plaintiffs and defendants does not have the
same justi cation that a private contract pos-
sesses, and thus does not justify granting the
parties a wider range of discretion than a judge
could exercise.

Thus, it would appear that the primary justi ca-
tion for allowing remedies in a consent decree
that could not be imposed by a court is simply
to achieve more exibility, to circumvent the
historical constraints that are imposed upon
judicial orders. An instinctive response to this
conclusion would be to limit the scope of
consent decrees. But that response is based

on the policy maker and rule of law objections
discussed above; in other words, it is based on
traditional notions about the judicial role that
were never truly realistic, and have become
particularly inapposite in the context of an
administrative state. The better response is to
expand the scope of judicial remedies by recog-

67

nizing the policy-making role of courts, and the
inapplicability of rule of law considerations in
the modern administrative context. As stated,
considerations akin to the rule of law idea that
government action should be based on pre-
established rules would be imposed by the
due process clause when burdens are being
imposed on individuals, but individuals are rarely
defendants in institutional reform cases.

The Prison Litigation Reform Act imposed
limits on judicial remedies and consent decrees
of the sort being argued against here, namely,
that any remedy imposed by a court or
embodied in a consent decree must respond
directly to an identi able violation of law.62
Itis dif cult to regard this Act as an effort to
reform the judicial process, however. The rem-
edy limitation applies only to prison litigation,
and is included as one part of a larger statute
that restricts judicial jurisdiction over prison
cases and imposes other procedural limitations
on these cases. It seems safe to say that the
Act is motivated by a conservative Congresss
hostility to prisoners and the concept of pris-
oners rights. What it demonstrates, therefore,
is why we need the courts in these cases, and
why the courts need relatively broad, policy-
making exibility in imposing or approving
remedies. As repeatedly demonstrated, the
political institutions of government cannot be
relied upon to protect the rights of unpopular
and relatively powerless groups and, in fact,
will often act to impede efforts by others to
protect those rights.

Another matter of controversy involving
consent decrees involves the circumstances
under which they can be modi ed. The



Supreme Court has addressed this issue on
several occasions, typically by analogizing con-
sent decrees to contracts.63 This means that
modi cation at the behest of one party will
be strongly disfavored, as it denies the other
party the bene t of its bargain; only in situ-
ations of impossibility, or unforeseen events,
should modi cation be permitted.

Recently, in Rufo v. Inmates of Suffolk County
Jail,54 the Court endorsed a more exible stan-
dard. Explicitly stating that its prior standard
was not appropriate in institutional reform
litigation, 65 the Court held that a moving
party may meet its initial burden by showing
a signi cant change either in factual conditions
orin law and that a change in factual condi-
tions quali es if it would render compliance
with the decree substantially more onerous. 66

The considerations discussed above strongly
suggest that consent decrees should be open
to modi cation according to the more exible
standards established in Rufo. These decrees
are not properly regarded as private contracts;
rather, they are mechanisms by which a court
carries out its policy-making role. One of the
principle reasons why implementation mecha-
nisms are granted policy-making authority in
an administrative state is that they are exible,
and can respond to changing circumstances.

If all the details of an administrative program
were embodied in a statute, the program
would be impossibly rigid, and would almost
always fail to achieve its purposes.

The standards stated in Rufo for modi cation
of consent decrees seem reasonable, and fully
comport with the idea that courts are subsid-
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iary policy makers that are implementing the
policy oriented initiatives of a modern state.67
What is objectionable about Rufo is that it
reveals an inappropriate hostility to prison-
ers rights. Faced with a consent decree that
forbids the very common and very dangerous
practice of double-celling prisoners, the Court
allowed this decree to be modi ed because
of an increase in the prison population, an
increase that it treated as a changed factual
circumstance.68 This is odd, however, because
the increase in the prison population was
hardly exogenous to the state s correctional
policy. If the state had sought to modify the
decree because half its prison capacity had
been destroyed by hurricanes, the Courts
position would have been unobjectionable.
Even more importantly, double bunking in
response to rising prison populations was one
of the wrongs that the original decree was
designed to remedy. Prison systems always
opt for double bunking because they want

to conserve resources, to incarcerate more
people at lower cost. The point of the decree
was to demand that if the state chose to use
incarceration as a punishment, it must provide
the resources necessary to avoid mistreatment
of the prisoners. To allow double bunking
because the state was in fact using that mode
of punishment more frequently is to negate
the decree, not modify it. The general point is
that courts should be able to modify consent
decrees, but should do so, as the Supreme
Court said, but did not do, to implement the
initial policy that served as the basis for the
decree.69



THE EFFECTIVENESS OF CONSENT
DECREES

STANDARDS FOR EFFECTIVENESS

A second major objection to broadly
conceived consent decrees is that they are
ineffective. Even if they are normatively accept-
able, this argument runs, they fail to achieve
their purposes because they exceed the
capacity of judges to manage institutions, they
harm the interests of those not party to the
litigation, and they allow a small group of plain-
tiffs, or more often lawyers, to take control of
public policy, circumventing the elected, politi-
cally accountable institutions of government.70
These are formidable objections, but when
stated in this manner can be described as
dangling comparisons. As Neil Komesar points
out, the question for government design is
never whether a given solution is optimal it
never is but whether it is better than any
available alternative.” A litany of defects that
af ict judicial intervention may be useful as an
agenda for proposing improvements in that
modality, but it says very little about whether
that modality should be expanded, contracted,
or abandoned.

Once the essentially comparative nature of
judgments about institutional effectiveness is
recognized, those judgments become quite

dif cult. In government, unlike science or engi-
neering, there are few independent metrics,
few ways of measuring different instrumentali-
ties on an accepted numerical scale. If one
wants to know whether a particular machine is
ef cient, one can quantify the energy ef ciency
of that machine, and the available alterna-

tives what percentage of its energy input
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does the machine convert into the desired
output, as opposed to dissipating as heat or
other unusable outputs. No machine is 100
percent ef cient, of course, but judgments can
be made by comparing a machine with 30 per-
cent ef ciency to one with 24 percent. There
may be other factors that are relevant, such as
the speed with which the output is produced
or the wasted heat is dissipated, but these may
also be compared by using other numerical
scales. Thus, while we may accept Komesar s
basic argument, the means of applying it are
far from obvious. In the absence of an agreed-
upon numerical scale, we must rely on more
impressionistic comparisons. This invites judg-
ments based on anecdote, emotionalism, and
preconceptions.

To return to the example of the prison reform
cases, it is easy enough to recount individual
cases of judicial excess or ineffectiveness. It

is equally easy to portray the typical case as

a quagmire that went on for year and years,
involving the court in disconcertingly detailed
decisions about the wattage of light bulbs in
the hallways and the caloric content of the
prisoners lunch. But such tales of apparent
abuse present only one side of the situation.
There are equally compelling tales in this
particular case, more compelling tales to be
told in favor of judicial intervention. The courts
did not enter the quagmire of prison reform
because they wanted power, or because they
preferred the cachet of institutional reform
litigation to the drudgery of ordinary cases.?2
Rather, they were responding to a sustained
and extreme denial of human rights, one
which the political branches showed absolutely
no inclination to resolve.”3



Prior to the judicial intervention of the 1960s
and 70s, most prisons in the Southern states
were being operated on the model of a slave
plantation; instead of giving prisoners a chance
to rehabilitate themselves, or even warehous-
ing them under minimally decent conditions,
the inmates were being used as free labor

and denied basic services so that the prison
could be operated at zero cost or even turn

a pro t. They were forced to do backbreak-
ing, repetitive agricultural labor from sunrise
to sunset, and tortured if they refused; they
were guarded by other inmates, generally
uneducated men chosen for the aggressiveness
toward fellow prisoners; they were housed

in open barracks where sexual and nancial
predation ran rampant, denied medical

care, decent food, and access to the outside
world.7 In short, courts intervened in this situ-
ation because the political system, for obvious
but morally unacceptable reasons, had failed in
its entirety.

In order to make judgments without relying on
anecdotes or emotional reactions that may be
valid in one situation and invalid in another, we
would seem to be thrown back on judgments
of institutional tness of the sort that charac-
terized the legal process school. But these are
far from easy to articulate. The prison cases
were grounded on the Constitution, which
placed the courts in opposition to the political
and administrative components of government
in their entirely. On the one hand, such oppo-
sition might suggest caution, for the theoretical
reason that the courts are acting without
popular approval, and the practical reason

that they are likely to encounter sustained
opposition. On the other hand, the failure of
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the entire political and administrative system
to respond indicates a basic breakdown in that
system, and thus the precise situation where
our theory of government makes judicial
intervention particularly desirable.”s Other
institutional reform cases have been based

on statutes, but what is one to conclude from
this alternative source of judicial authority?
Passage of a statute indicates that the political
system is willing to confront the issue, that

the system is working and should be allowed
a certain leeway, even if it fails to achieve
immediate results. But in the absence of con-
stitutional issues, the legislature is not required
to provide a judicial remedy. If it does so, if it
chooses to use the courts as one mechanism
for implementing its desired policy, then the
courts have the imprimatur of the political sys-
tem, an imprimatur which must be interpreted
to include the policy-making authority that
they have been exercising continuously for the
entirety of our nations history.

An even more basic problem with such impres-
sionistic comparisons, and a reason why the
entire legal process school lost much of its
luster in the 1970s and after, is that these
comparisons rely on value judgments which the
comparative method itself often obscures.
Whether the courts should use the
Constitution to negate a decision by the
political branches, or rely on a legislative
authorization to negate the practices of an
administrative agency, depends on how
important one regards the value that the
courts are enforcing.

To take a closer case than prison reform,
and a less dramatic basis for judicial action



than basic human rights, consider institutional
reform litigation based on the Americans with
Disabilities Act.76 Congresss purpose in pass-
ing this legislation was not simply to outlaw
explicit discrimination against handicapped
persons, that is, signs in public facilities that
read No Handicapped Persons Allowed.
That was not really the problem. Rather,
Congress clearly intended that states and cities
allocate additional resources to the disabled

to overcome the disadvantages they suffered
from facially neutral treatment. How extensive
these resources should be depends upon a
subtle trade-off between two values: rst,
that each person should be able to function

as a member of the community and second,
that the community should not bear excessive
costs for the particularized needs of a minority
of individuals. The institutional choice between
courts and administrative agencies will often
turn on which of these values one prefers.

Thus, not only is there no agreed upon numer-
ical scale for comparing different institutions,
but there is also no systematic way to make
more impressionistic comparisons. Therefore,
instead of looking for the optimal institution to
carry out a particular task, one must rely on

a rather different, but well-established, meth-
odology of governance: checks and balances.
This somewhat stodgy-sounding principle has
in fact been revivi ed by the modern systems
theory concept of redundancy. Complex
systems need multiple, overlapping pathways
that can substitute for each other, evaluate
each other s functionality, and confront each
other in the event of failure. Rather than
looking for the one optimal institution, we
need to explore ways in which institutions can
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interact in the most effective manner. What

is required, in each case, is not a de nitive
assignment of responsibility, but an equilibrium
among institutions that are structured and
controlled in different ways. That equilibrium
will often be established when one institution
recognizes, according to its own standards of
effectiveness, that another institution should
play the leading role. But the rst institution
will remain in place, ready to shift the equilib-
rium if it perceives that the second is failing to
ful Il'its function. An outside observer may be
able to assess which institution is correct in its
judgments, particularly if both institutions and
the observer share a uni ed value system, but
only by the detailed process of microanalysis,
not by broad generalizations about the proper
function of each institution.

The question of whether broadly conceived
consent decrees are effective can now be
reformulated. They are not always effective
and they are not always ineffective. Rather,
their effectiveness depends on the balance
among governmental institutions. Where polit-
ical institutions are ful lling their function, they
are likely to be more effective than judges, as
nearly all judges readily acknowledge. Where
they are failing, aggressive intervention by the
judiciary may be more effective. General state-
ments about when each condition prevails

are extremely dif cult to formulate. The point
of microanalysis is that it must be carried out
anew in each situation. It can certainly be
based on general principles, but the interac-
tion of those principles is so complex that the
conclusions will change from one situation to
another in ways that cannot be predicted in
advance. It must be carried out in detailed



case studies of each situation; the pathways
are simply too complex to allow for shortcuts.

What can be done, at the general level, is to
specify the ways in which each existing institu-
tion that participates in the balancing process
can be made more effective. Effectiveness
cannot be determined in the abstract, but only
in context. The crucial question, therefore,
involves the performance of the institution as
part of an interacting system. Evaluation of that
performance depends heavily upon critiques,
but because the balance among institutions is
essential, these critiques should only lead to
recommendations of institutional withdrawal
or abolition in cases where the institution
consistently and predictably fails. In most cases,
the preferred response is to develop ways that
the institution can improve its performance in
the precise context that it functions, and that
enables it to participate in the checks and bal-
ances of modern government.

To cite just one example, Susan Sturms
analysis of judicial remedies begins from the
seemingly obvious premise that institutional
reform cases involve institutions, but then pro-
ceeds to the more complex claim that judges
must be conscious of institutional dynam-

ics in framing remedial orders.”7 Institutions
strive to maintain their status quo, and judicial
intervention will only be effective if it succeeds
in altering the factors that maintain this status
quo. Deference (entrusting the defendants
with responsibility for remediation), direction
(assuming direct responsibility for remedia-
tion), and brokering (encouraging the parties
to reach a compromise) are all unpromis-

ing strategies;’8 instead, judges should act as
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catalysts, creating processes and incentives in
order to induce the parties to participate in a
deliberative process to formulate and imple-
ment an effective remedy. 79 A consent would
be one acceptable result of this approach, and
Sturm provides criteria for both the process by
which an effective decree can be formulated
and the substantive provisions that the decree
should contain.

THE PROBLEM OF JUDICIAL FACT-FINDING
A recent book by Ross Sandler and David
Schoenbrod suggests another means of
improving the effectiveness of consent
decrees. The book itself is a wide-ranging
attack against broadly-conceived decrees,80
much of it based on claims about judicial policy
making and the rule of law that have been
discussed above. One criticism that goes to
the effectiveness, rather than the normative
acceptability, of consent decrees is that they
often place supervisory authority in the hands
of a small number of plaintiffs and defendant s
attorneys, and perhaps a special master, whom
Sandler and Schoenbrod describe as the
controlling group. But any sense of compari-
son, of relative assessment, is essentially absent
from their condemnation. One could contrast
the negative image they present with one
where the judge controls the administration of
the remedy, but the authors do not express
any enthusiasm for that approach either. Of
course, it is easy enough to say that political
authorities should be in charge, but everyone
agrees that the question is, what should be
done when those authorities have failed to act,
and peoples rights are being violated?



Despite the lack of any comparative analysis,
Sandler and Schoenbrod s criticism does point
to an apparent problem with consent decrees.
But the behavioral premise that underlies it
seems questionable. Is the failure of judges

to supervise the controlling group really a
result of their being distracted or lazy? While
there are unquestionably some rotten apples
in every bushel, the general sense one gets
from actual descriptions is that most American
judges, particularly federal judges, are well-
trained, intelligent and conscientious. A major
structural injunction or consent settlement
clearly imposes serious responsibilities on the
judge, and it seems odd to suggest that judges
will consistently ignore the responsibilities that
they have willingly and knowingly assumed.

The problem that Sandler and Schoenbrod
discern has a different and much deeper
cause, which they do not discuss. It involves
an ambiguity in the fact nding process of

our Anglo-American judicial system that has
gone unresolved for literally 800 years. luries,
although based on Norman administrative
practice, were essentially created by Henry
lI's Assize of Clarendon, which provided that
12 men from each 100, or four from each
township, should be assembled to declare
under oath whether they knew of anyone in
their jurisdiction that had committed a crime.8!
Guilt or innocence would then be determined
according to trial by ordeal, either the ordeal
of hot iron or the ordeal of cold water.82 This
was, according to the beliefs of the time, an
ideal procedure because it allowed guilt or
innocence to be determined by God, who not
only knew all the facts, but also interpreted
them in a morally perfect manner.

In 1215, however, the Fourth Lateran Council
forbade the clergy to participate in the ordeal,
which effectively ended it. This caused an
immediate judicial crisis in England; the solu-
tion, which was rapidly devised, was to ask the
assembled jurors whether the person they had
accused of the crime had in fact committed it.
They were to make this determination, as they
made their accusation of guilt, on the basis of
their personal knowledge of the facts and the
reputation of the accused. In civil law cases, a
similar development occurred. The Assize of
Clarendon established juries to hear claims to
land, and judges gradually began summoning
panels of 12 men to testify to facts involving
other actions.

However, relying on mortals, rather than

the Almighty, to make determinations of this
sort created a number of dif culties. Peoples
knowledge of the facts was inevitably limited,
a problem that could be partially overcome

by relying on their personal knowledge of the
issue at hand. In addition, people s assessments
of the facts were prone to error, and this
problem was exacerbated when they relied on
their personal knowledge. Thus, the shift from
a divine to human decision maker required a
dif cult choice to be made. The initial instinct
was to favor personal knowledge, but as time
went on, and conceptions changed, the distor-
tions that this approach produced seemed

to outweigh its bene ts. Thus, the notion of
the jury gradually changed from a mode of
proof, like the ordeal, to a neutral decision
maker that heard arguments on each side

and reached a conclusion. It was not for many
centuries, however, that the self-informing jury
was replaced with one that was forbidden to



possess personal knowledge of the facts or the
defendant.

While the procedure that resulted from this
evolution is now well-established, we must
remember that our mode of deciding by jury
trial evolved well before the procedure was
modi ed to provide that the decision maker
must have no personal knowledge of the case.
This post hoc modi cation works well enough
when the case involves a speci ¢ person

and turns on a speci c incident, and is thus
adequate for most criminal cases. We do not
want the members of the jury to have prior
knowledge, or prior opinions, of the accused,
or to speak personally to witnesses who can-
not be cross-examined by the opposing party.
But when a civil case involves a large group

of people, or an institution, and a complex,
wide ranging set of circumstances, serious fault
lines appear in the pragmatic accommodation
that produced our current judicial procedures.
If the case is a lawsuit by African-American
citizens against the school system of the city
where they reside, how could we nd a juror
who has no prior knowledge of the parties to
such litigation, and no ongoing contacts with
either of them during the course of the trial?83

These fault lines become still deeper when the
decision maker is not a collection of laypeople
who hear one case every year or 10 years, but
rather a professional judge who spends his or
her life deciding cases, often in related areas.
Can a judge who has heard one prison case
really be neutral about the next one? How
much research is the judge confronted by a
complex institutional litigation permitted to
do?84 Can she read a book? Can she speak to
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the book s author?85 Can she attend a lecture
on the relevant subject matter? Can she ask
the lecturer a question during the course of
the lecture? Can she ask him a question after
the lecture is over?86 Is she a more or less
desirable decision maker if she has extensive
knowledge of the lawsuits subject matter
before she became a judge? May the chief
judge of her court take her experience into
consideration when he assigns cases? May

she consult her clerks? May she rely on their
particular expertise or prior knowledge? If she
knows she will be trying a complex pollution
case, may she hire a Ph.D. in chemistry as a
law clerk, instead of a graduate of law school?
If so, may she hire that same chemistry Ph.D.
in addition to her law-trained clerks once such
a case appears on her docket?

Even more basically, any systematic effort to
restrict the judge s knowledge of the facts
relevant to a structural injunction case would
con ict with our basic notions about exper-
tise, research and understanding in its general
sense. In order to resolve a case involving
special education in the public schools, for
example, the judge must possess a certain
amount of background knowledge about pub-
lic schools and education generally. Drawing a
line between this background knowledge and
speci ¢ knowledge of special education, the
particular school system, or special education
in that school system is simply impossible. In a
somewhat surprising sense, these cases place
us back in the thirteenth century, when every-
one and every major incident in a particular
village was known to everyone else, and the
exclusion of personal knowledge was pointless.
The question is whether we will be as creative



as medieval people were in developing new
judicial mechanisms.

Our resources for dealing with this basic prob-
lem have expanded considerably as modern
procedure has evolved.87 They consist of
judicial notice, the distinction between legisla-
tive and adjudicative facts, expert witnesses,
technical experts, and special masters. All these
mechanisms, however, are conceived as speci ¢
additions to, or modi cations of, a pre-exist-
ing model that was based on the exclusion of
personal knowledge. Since this model evolved,
in its turn, from a model that made no such
distinction, a tangle of ambiguities remains.

The decision maker s personal knowledge,
having been arti cially segregated from the
admissible information used to decide the case,
is now being allowed back into consideration
through a variety of speci ¢ mechanisms that
are designed to cabin and constrain that knowl-
edge, thus preserving the hard-won distinction.
But the distinction cannot be preserved in

the modern context. While the anonymity of
modern, urbanized society allows us to exclude
the decision maker s personal knowledge of
individual litigants in a manner that would have
been impossible in the medieval environment
of village life, the complexity of the modern
world prevents us from excluding the decision
maker s personal knowledge because we are
now litigating basic social issues that modern
society s knowledge base and information ow
render as familiar to all of us as neighbors in
the medieval village were to each other. The
result is that each of our resources for dealing
with the decision maker s knowledge suffers
from serious limitations.
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Judicial notice is the process by which a judge,
acting on her own, can rely on, or take notice
of, facts that are so obvious that there is no
point allowing the parties to contest them.
This is useful, but limited in scope. Accord-
ing to the prevailing rules, it can only be
employed for facts that are uncontestable or
readily determined from objective sources.88
The Administrative Procedure Act allows a
slightly more expansive use of this device; the
agency may take notice of facts that do not
meet the strict judicial standard provided that
it provides the parties with an opportunity
to show the contrary. 8 But this administra-
tive version of judicial notice falls far short of
providing courts with access to the sources of
knowledge that they need in complex cases.
It remains tied to the adversary process, and
is simply not a realistic way of incorporating
the kind of background knowledge or current
research results that are needed in a complex
institutional case.

The distinction between adjudicative fact,
facts concerning immediate parties what
the parties did, what the circumstances were
and legislative facts, which are facts about
general circumstances that support conclusions
of law or policy, was most clearly articulated
by Kenneth Davis.?0 This distinction, although
useful in some circumstances, has proven
notoriously dif cult to apply, and breaks down
in structural injunction cases.9! The reason
is apparent; when the court is making policy,
legislative facts are the adjudicative facts of the
case. If plaintiffs are challenging the general
conditions in a prison as cruel and unusual,
or the practices of a child welfare agency
as inconsistent with professional practices,



basic information about corrections and child
welfare are precisely what is at issue, and the
strictly adjudicative facts about the particular
institution are meaningful only in that context.
More generally, this distinction, if applied
conscientiously, leaves too much information
on the adjudicative, and thus adversarial side
of the divide. Background information and
research that is speci cally relevant to the case
at hand would appear to count as adjudica-
tive, but that is exactly what a judge needs to
decide the case, and cannot realistically obtain
through the adversary process.?2

The Federal Rules of Evidence allow a judge
who is trying a case to appoint expert wit-
nesses.?3 Judges tend to avail themselves

of this useful source of expertise when the
case involves complex scienti ¢ and technical
issues.94 But casting the expert into the mold
of witness in effect reabsorbs that expert
into the adversary system, and thus into all
the dif culties that triggered the need for an
exceptional procedure in the rst place. The
potential confusion of cross-examination is a
defect that would seem counter-balanced by
the opportunity it affords to test the experts
knowledge. But the more serious dif culty is
simply the unwieldy and combative nature of
the adversary system: the enormous cost in
time and money involved in obtaining even a
modicum of information, the alienation that
the expert experiences in being subjected

to such a harsh and unfamiliar process, and
the disconnect between that process and the
prevailing means in our culture for obtaining
and evaluating scienti ¢ data. In Daubert v.
Merrell Dow Pharmaceuticals,% the Supreme
Court apotheosized the adversarial system in
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this context, endorsing the use of experts as
witnesses because [v]igorous cross-examina-
tion, presentation of contrary evidence, and
careful instruction on the burden of proof

are the traditional and appropriate means of
attacking shaky but admissible evidence. 9
Even when the parties want to introduce the
results of scienti ¢ studies as documentary evi-
dence, the Court held, judges must evaluate it
according to the adversary systems standards
of relevance and reliability.97

Judges also possess the inherent power to
appoint technical advisors who provide infor-
mation to the judge without actual nding,
that is, determining, facts.98 This authority

can be analogized to the judges reliance on
law clerks,9 but this only draws attention to
the fault lines noted above, because there is
no clear understanding of the role that clerks
play in a process we conceive as predomi-
nantly adversarial. In fact, it would appear that
judges rarely appoint such advisors,100 and
there seems to be a fair amount of discomfort
with this device among observers.101 Perhaps
an even more serious problem is that these
advisors are ad hoc appointments for a speci ¢
case, with no continuity from one case to the
next; as a result, the cost in time and effort of
making each appointment is substantial, and
frequently outweighs the bene t.

Finally, judges can appoint special masters.102
Masters resemble technical advisors in that
they are not regarded as witnesses who testify
in court, but their roles are much more varied.
Judges can delegate virtually any task to a spe-
cial master other than the ultimate decision on
liability or remedy, and masters appointed by



federal courts have issued subpoenas, examined
witnesses, examined physical evidence, including
on-site evidence, commissioned studies, con-
ducted negotiations, and implemented complex,
detailed remedies.203 In theory, these functions
could be carried out by someone whose
personal knowledge of the situation was no
greater than the judges, but the very purpose
of appointing a special master, in most cases, is
to obtain the assistance of a person who has
special knowledge of a complex situation. As

a mechanism for providing courts with knowl-
edge, however, special masters suffer from the
same problems as technical advisors. While
they have been used extensively in federal
cases, the authorizing Rule states fairly restric-
tive conditions and conveys a sense of implicit
disapproval.104 Observers have expressed a
variety of concerns,105 and decisions that rely
on functions carried out by special masters

have been vacated for a variety of reasons,
sometimes on no less a basis than Article Il of
the Constitution.206 And like technical advisors,
special masters are ad hoc appointments, whose
role is limited to a single case.

A PROPOSED SOLUTION TO THE
PROBLEM

One solution to the problem of judicial
knowledge lies in openly accepting two condi-
tions that are simply impossible to deny, but
that continue to cause conceptual discom-
fort. These are the policy-making role of the
judge and the administrative nature of the
modern state. They cause discomfort because
they con ict with our inherited ideas about
separation of powers, the rule of law, and the
basic structure of our government. But the
longer we succumb to this sense of discomfort
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and avert our eyes from these realities, the
more we will be confronted with dilemmas
that we cannot resolve, and that will impede
our ability to govern ourselves in an effective
manner. The dilemmas that af ict the judge s
role, and speci cally the judge s acquisition of
knowledge, arise from precisely this source. In
particular, judges in institutional reform cases
are policy makers in a modern administrative
state, and their access to knowledge should be
determined by that status.

The proper analogy, therefore, in institutional
reform cases, is not to an ordinary civil or
criminal trial, or even to an administrative
adjudication, but to administrative rulemak-
ing. Administrative rulemaking involves the
conscious formulation of public policy by a
subordinate decision maker, one that is imple-
menting a statutory command. In this situation,
the rulemaking agency is allowed to obtain
information from any source, and, indeed is
encouraged to do so. Agencies typically have
extensive staffs for precisely this purpose,

and the courts, interpreting the applicable
standards under the Administrative Procedure
Act, 107 have granted courts full access to the
information provided by staff or other sources
of information. The only limit is that ex parte
communications are restricted during the
notice and comment period of rulemaking,
that is, during a de ned and limited period
when the decision maker is supposed to be
receptive to information provided by private
persons. This effects a gure-ground reversal
from the judicial trial standard. Instead of
forbidding all information obtained outside
the prescribed procedures, and then allowing
speci ed exceptions such as judicial notice, the



administrative policy-making standard allows
all information, and forbids speci ¢ informa-
tion, namely ex parte contacts, during the
period when the prescribed procedures are
occurring.

Translated into the institutional reform con-
text, this means that the judge should not only
be allowed, but encouraged, to learn as much
about the situation as possible. During the trial
itself, ex parte contacts should not be allowed.
At every other point in the proceedings
before the trial begins, after it is concluded
and the remedy is being framed, and during
the implementation of the remedy, the judge
should be encouraged to read books, attend
lectures, seek information from the author or
speaker, visit the institution itself, and speak
with people there. This would, of course,
require a major change in existing standards
of judicial conduct. That is not an argument
against the idea, however, since the standards
are products of an entirely different era, with
an entirely different conceptual framework.

Despite this recommendation of extensive
change in current standards, two limitations
on ex parte contacts should remain, aside
from the one stated above, namely, that they
should not occur during the trial itself. First,
due process consideration would forbid such
contacts in cases where the defendant, that

is, the party that would be disadvantaged if a
remedy were granted, is an individual 108 One
essential element of due process is notice, and
this is violated when the judge obtains infor-
mation that the individual does not have the
opportunity to challenge.109 But governmental
organizations do not possess due process
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rights, and even the idea that private institu-
tions possess them, although well-recognized,
iS open to serious question on normative
grounds.110 A second limitation is that ex parte
contacts should be limited to research on mat-
ters that require expertise, and should not be
allowed for other purposes. This follows from
the reason why such contacts are needed,

and from the considerations that make them
bene cial.

In terms of the subject under discussion in

this essay, the recommendation would mean
that judges were authorized to obtain and
rely upon any information that seemed useful
in framing a remedy, that is, at the stage after
liability had been determined. This is, after all,
the authority that parties who are negotiat-
ing a consent decree possess. Although there
is certainly a substantial amount of posturing,
threatening, and obfuscation in this negotiating
process, there is also a great deal of evidence
being presented by each side facts from

the situation being litigated, scienti ¢ studies,
books and magazine articles, and so forth.
There is no constraint on the parties ability
to present such evidence, nor is its reliability
tested in any formal or even systematic man-
ner. If judges are to take charge of this process,
or impose their own remedies in place of rely-
ing on it so extensively, they need equal access
to information.

All of this, however, is more of a formal autho-
rization than a real solution. To achieve a real
solution, the judge needs what the administra-
tive agency possesses, that is, a staff. Without
a staff, no individual can possibly assimilate the
vast amount of information that is required



for intelligent decision making in a complex
administrative setting. This then, is the basic
contour of a solution to the problem that con-
sent decrees or structural injunctions tend to
be managed by a controlling group, with little
supervision by the judge. The judge should
control the process of implementing a struc-
tural injunction or a consent decree; to the
extent that the attorneys for the litigating or
consenting parties remain involved, the judge
should supervise them and cabin their partici-
pation within narrow, well-de ned boundaries.
To do so, however, the judge needs a staff.
The reason judges lose control of the remedy
process, allowing the attorneys to control it,

is not because they are distracted or lazy, but
because they lack the necessary staff resources
to exercise control. In effect, the attorneys are
a borrowed staff, providing the administrative
resources that the judge simply cannot com-
mand on her own. Special masters are a partial
solution, whose value in technical cases has
been recognized by Congress and the federal
courts.11 But because masters are temporary
employees, whose commitment is often to the
case and not the judge, they can drift into an
alliance with one group of attorneys, or act in
a largely independent fashion.

Judges are compelled to rely on borrowed
and temporary staff in complex cases because
the judiciary itself is so thinly staffed. Federal
judges typically have a secretary and two or
three newly minted law school graduates
very smart but very inexperienced who
work for a year or two before moving on,
once they have some experience. A judicial
district or appellate court has some more
secretaries and a few professional clerks to
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handle internal administration. This may be
suf cient for simple adjudications, but it is
woefully inadequate for complex institutional
cases where the judge must confront an
administrative agency. In these situations, the
judge needs the kind of staff available to the
agency itself trained professionals who work
full time for the institution they represent. As
Weber pointed out,112 such employees are
one of the central elements of bureaucratic
organization, and bureaucracy, for better or
worse, is the only mechanism our society has
developed for managing complex situations.

The fact that judges have not been provided
with staffs of any signi cant size in the past is
surely no argument against doing so at pres-
ent. As a society, we have long abandoned
tradition as a meaningful argument against
improvements that can be justi ed on other
grounds.13 More speci cally, the understaff-
ing of the judiciary can be traced to speci ¢
conceptions of the judicial role that are now
demonstrably untrue, either because the
world has changed since our court system
took shape some eight centuries ago, or
because those changes have brought previ-
ously ignored realities into high relief. Some
of these outmoded conceptions are precisely
the ones discussed in this essay the belief
that judges do not make policy, the belief that
their only task is to implement pre-existing
law, and the failure to recognize the complex,
administrative character of the governmental
institutions that they must judge and some-
times discipline.

Of course, providing staff to the judiciary costs
money, but the cost would not be excessive.114



While each judge probably needs more staff
support than is currently provided, technically
trained professionals would obviously not be
assigned to judges on an individual basis.
Rather, each court, or perhaps the entire
judicial system of a state, would have a certain
number of staff members who could be
assigned to individual judges as needed. When
one considers the economic impact of a judge s
decisions, and the budgets of the institutions
that a judge s decisions affect, the amount of
money required is quite small in relative terms,
and would be well spent if it led to more
effective decisions.

CONCLUSION

It is easy to get annoyed at some particular
government institution because it happens to
have performed poorly in a given situation,
particularly if that situation is one to which

the observer feels an emotional connection

of some sort. Such annoyance should not be
dismissed, moreover, as it is certainly preferable
to complacency. We want policy makers, aca-
demic observers, and citizens generally to be
critical of the governments performance that
is certainly one of our society s most important
protections and most admirable features.

But it is important to discipline one s own
annoyance, to examine its basis before leaping
into ill-considered remedial responses. One
question is whether poor performance is based
on some essential normative defect, whether
the institution s failures can truly be described
as moral ones. Another is whether the judg-
ment that the institution has failed is based
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on some systematic analysis, or whether it is
based on anecdotal evidence of a sort that can
be collected about any human artifact. In the
absence of a true moral defect, the response
should be an effort to improve the institution,
not to hobble or abolish it; in the absence of
something more than anecdotal evidence, no
response of any kind may be required.

Consent decrees, including the broad-rang-
ing decrees characteristic of institutional
reform cases, tcomfortably into our modern
approach to judicial decision making. They rep-
resent a desire to validate rights and achieve
justice while conserving judicial resources and
reaching creative, exible solutions that avoid
the disadvantages of winner-take-all decisions.
Normative arguments against them are often
based on outmoded, high school civics clich@s
about our government, such as the idea that
judges should not make public policy, or that
their only task is to interpret pre-established
legal rules. Empirical arguments against them
are typically based on anecdotes that may not
be accurate, and are certainly not equivalent
to systematic critiques. The force behind
efforts to restrict such decrees, such as the
Prison Litigation Reform Act, is often gener-
ated by a distaste for the people whose rights
the courts have been effectively protecting
through the use of these decrees. But the role
of the courts is the protection of unpopular
people, people whose rights the political
system undervalues. Such protection is one of
the glories of our mode of government, and
should not be abandoned.
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Re ections on the Philadelphia Jails

Consent Decree

Norma Levy Shapiro
U.S. District Court, Eastern
District of Pennsylvania

In 1982, as a federal trial judge, | drew by
random assignment the case rst captioned
Harris vs. Pernsley, then Harris vs. Reeves, and
nally Harris vs. the City of Philadelphia. It was
one of the 300 cases on my docket but it took
a third of my time. | approved of three consent
decrees pertaining to that set of cases, the
last one terminating my jurisdiction. So thats
why it is so surprising to me to hear, as | so
often have over the years, at the conference
that occasioned this essay, that judges don't
know much about the cases that come before
them and casually approve consent decrees.
In the course of my work on this case | have
been described as a kadi under a palm tree.
(I'had to look it up, but a kadi is an ancient
Muslim magistrate who was beholden to no
authority but his own will.) | have been called
the second most activist Federal trial judge in
the country after Judge Johnson. For about six
months, one of the newspapers in Philadel-
phia called me Public Enemy No. 1 and had
my picture so captioned on the front page
of the paper everyday. | also was accused of
being somewhat similar to a terrorist destroy-
ing the City of Philadelphia. | received a few
death threats but thank goodness for Article
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[l they could trouble my composure but not
remove me from my position.

The case started with some prisoners com-
plaining about deplorable, unconstitutional
conditions at Holmesburg, a jail in the City

of Philadelphia. Now, when | got that class
action, | appointed counsel for the lead plaintiff
because, in our circuit, a class action cannot
proceed without counsel. Then after hearing
argument | granted a motion to dismiss; |
abstained from exercising jurisdiction because |
felt that it was inappropriate for a federal judge
to take control because in the pending state
case of Jackson vs. Hendricks the state judges
had been dealing with this same prison and its
problems for 25 years.

Jackson began in the state court when there
had been a riot that killed the warden and the
assistant warden at a Philadelphia jail (in the
course of the action before me, we built a new
prison and named it for Warden Curran and
Assistant Warden Fromhold). But the Court
of Appeals decided that my abstention was
inappropriate. The reason they gave was that
in state court injunction relief was sought but
the federal action sought damages. It sought
damages for past, present, and future prison-
ers. How a judge could award damages to
future prisoners | dont know. But it seemed
to me that the reason the case got sent back



to me was that the appellate judges were just
dissatis ed with what the state was not doing,
and they felt that a federal court needed to
intervene to correct what everyone agreed
were unconstitutional conditions. In Pennsylva-
nia the judges are elected and that somewhat
limits their ability to do anything unpopular to
correct this serious social problem.

After my decision was reversed and remanded
by the Court of Appeals, the action was
amended to include not just Holmesburg but
all the Philadelphia prisons, and claims were
reasserted on behalf of all past, present, and
future prisoners. And at that time 75 percent
of the persons in the prison were pre-trial
detainees. They had never been convicted of
anything. The Philadelphia jails were allowed
to hold a sentenced prisoner on a sentence of
1 to 23 montbhs. If it was 23 months to ve
years, serving the sentence in the local Phila-
delphia jails was optional. If the sentence was
over ve years, the prisoner was supposed

to go to state prison. But for one reason or
another the City would keep the prisoners
with state sentences if they were awaiting
appeal, because the lawyers wanted the pris-
oners held locally rather then in state prison.
So we had many persons in the City jails that
were not supposed to be there. We had, for
example, people charged for homicide; when |
took a tour of the prison there were between
30 and 40 prisoners charged with homicides
that hadn t been tried for a year and a half.
That was not good for them or for prison
overcrowding.

The Mayor took a trip to the prisons with
me and what he saw was a prison where 80
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percent of the inmates were African American,
as he was. And he decided that there was
something wrong something that had to be
corrected so he ordered the City Solicitor
to enter into a consent decree.

The population of the prisons in the rst year
or so ranged between 4,000 and 4,500. The
proposed consent decree provided that the
population should be brought down to 3,750,
and if that didn t happen for approximately 20
days out of 30, the City would do one of two
things: release the people on the lowest bail
for the longest time, or release people who
were within 60 days of the termination of their
sentences.

If releasing people didn t work then the prisons
were to refuse to admit prisoners. (There was
an exception for anyone accused of homicide,
rape and crimes involving guns or any other
instrument of violence). The idea of releasing
sentenced prisoners bothered me, but | was
assured that it would never happen because
the City would be so frightened of that even-
tuality that they would surely move to prevent
it. But | didn t realize (I was very nave) that
there wasn t much that they could do. The
population of the City prisons really depended
on the action of the state courts.

| took a long time to trying to decide whether
to approve the rst consent decree. One
thing that was agreed on was a new detention
center for 440 inmates. It was to be located
downtown near the courts so that if a court
could not nish a case one day they could

nish it the next; instead of returning prison-
ers to the jail for four month or so, as they



were doing at the time. With all this in mind,
| thought a downtown detention center was
very desirable.

Many persons were in jail for failure to raise
$100 or $500 dollars bail. They would be held
there for six to nine months, they would lose
their jobs and when the cases came to tralil
the DASs success rate was about 50 percent.
So there were many persons who were not
only presumed innocent but who were in fact
actually innocent, and that was something to
be concerned about. That rst consent decree
didn t achieve a reduction in the population.

There was a charitable organization that
posted bail for some prisoners and exercised
supervision over them so that they would
show up in court. While a very successful
program, it did not make much of a dent in the
prison population because it did not increase
the number of pre-trial detainees released
without bail on their own recognizance.
Because of my reluctance to enforce this
decrees release provisions over the objections
of the District Attorney, | made exceptions to
the quali ed admissions moratorium when at
last it came into effect. | excepted domestic
abuse cases and drug cases; at one time | set a
high limit for the amount of simple drug pos-
session warranting an exception, but even so
drug manufacturers and dealers went into jalil.

| also had a special prison master, but the par-
ties became dissatis ed with my unwillingness
to release people on his recommendation
when | thought they were dangerous. So the
parties proposed a new consent decree in
1991, under which my prison master would
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decide who would be released, subject to
appeals to me. From 1986 to 1991, we had
tried other things to reduce the inmate popu-
lation. The City was ordered to buy the rst
electronic monitoring system that they had
ever had, and to start a pilot program that
put 250 people on house arrest. We worked
out an earned time/good time program and
a work release program, though the state did
not yet have either of these programs. The
District Attorney agreed to these provisions,
after much negotiation.

One of the developments that was critical to
my handling, or mishandling, of this case was
that the District Attorney sought intervention.
The District Attorney s view was that she was
the custodian of the criminal justice system.
And this decree affected the District Attorney,
because she preferred to have everyone in jail
so that when she needed them to go to court
she would know where they were. That didn t
seem to be what the Constitution had in mind
in guaranteeing the right to bail. | also was
somewhat offended by the Assistant District
Attorneys referring to all the pre-trial detainees
as convicted and guilty. So | denied the right

of the District Attorney to intervene, and the
Court of Appeals af rmed my decision. The
District Attorney and the state courts were not
party to the consent decree. As | look back, its
a shame that they weren t defendants because
| believe that the Court of Appeals would have
approved the consent decree and | would have
had some ability to tell the District Attorney
what to do or sanction her for not doing it.

All told, the case went up to the Court of
Appeals eight times and | was af rmed ve



times. Once a decision was reversed and
remanded because the City had brought up
something that they had not brought before
me. The other two times the Court felt that |
had gone beyond the parameters of the con-
sent decree. | always thought that the appeals
judges were so considerate of my holdings
because they realized they had ordered me to
deal with this case after | had tried to abstain.
Having directed me to do this work, they
understood its problems and frustrations.

When | got this case | knew that | knew very
little about prisons or their administration.

| went to the University of Pennsylvania to
consult someone who was a leading academic
in the eld and asked for help. But that profes-
sor was more interested in writing about
what | did than in helping me do it. The same
was true when | sought help from experts on
bail release guidelines at Temple University.

| understand that the Federal Judicial Center
now has a manual on these issues, but when

| got involved and asked them to schedule a
conference for all the judges who had prison
litigation cases (there were maybe 35 or 40 of
us) they refused. The only help | really got was
from Vince Nathan, with whom | consulted,
and from Judge Keeton, a federal trial judge
assigned to a prison class action in Boston.

At about this same time, there were two
other judges overseeing prisoner release
programs aJudge Cohill in Pittsburgh and a
Judge Ackerman in Newark and their work
was very well received in their communities. |
have tried to gure out why what | did was so
widely criticized, when what they did was not.
My own estimation is that both the District
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Attorney and the Philadelphia media played
roles in creating the negative perceptions sur-
rounding my actions. The editor of the Daily
News just couldn t let it go. | don t think it was
that | was a woman at least | never sensed
that, though some of my friends had suspi-
cions. But the fact remains that the men didn t
get the criticism that | did.

For her part, after she was refused interven-
tion, the DA, or perhaps Sara Vandenbraak
Hart, her assistant at the time, introduced
legislation in the Pennsylvania Legislature and
they declared that the DA had a right to inter-
vene in the Harris case. But they didn t change
any duties of the District Attorney that had led
to my ruling that the District Attorney had no
right to intervene. So | again denied interven-
tion and the Court of Appeals again af rmed
me. However | gave the District Attorney
objector status, and, | think it is fair to say, she
objected a lot. We did really try to consult
with the District Attorney about the impact
of what we were doing but we were not too
successful.

Then, in 1991, the plaintiff class and the City
Solicitor came up with a new plan, and subse-
quently entered into a revised consent decree.
That new plan was not just to build new
prisons, but also to institute procedural and
substantive reforms by administrative action
so as to provide for both short- and long-term
relief of the overcrowding problem.

The short-term relief included expanded
capacity and early release of eligible pretrial
detainees. Thus, the court has overseen the
construction and completion of an additional



prison facility, Curran Fromhold Correctional
Facility ( CFCF ), and a new criminal court-
house, the Criminal Justice Center at 12th and
Filbert Streets in Center City, Philadelphia. The
Holmesburg facility, from which the action orig-
inated, has been closed and the Alternative and
Special Detention Central Unit ( ASDCU ),

a minimum security facility, was built. After
extensive litigation over compliance with indus-
try standards, the parties reached a settlement
requiring the City to provide job, vocational

or educational programs to all inmates housed
there. Additionally, the 1991 consent decree
provided for the release of certain inmates by
the Special Master. The City submitted to the
Special Master the names of 35 pretrial detain-
ees per day, ve days per week, whenever the
maximum number of allowed prisoners was
exceeded. Those inmates charged with murder,
rape, or other violent crimes were not eligible
for release. The goal was to release non-violent
inmates, and keep violent offenders incarcer-
ated. In every case, the District Attorney was
allowed to object to the release of an inmate
on public safety grounds. The release could

be held up if the District Attorney objected
and designated an alternate eligible pre-trial
prisoner for consideration.

Long term relief focused on an Alternatives

to Incarceration Plan. The City contracted for
community-based substance abuse treatment
and support services for paroled inmates in a
program called Forensic Intensive Recovery

( FIR ). Its purpose was to enhance community
safety by reducing criminal recidivism in provid-
ing supervised treatment of substance abuse and
mental illness as an alternative to incarceration.
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| agreed to stay the quali ed admissions mora-
torium and pretrial release mechanism in 1994,
on the condition that the City begin imple-
mentation of the Alternatives to Incarceration
Plan. After a series of deliberations the City
agreed and guidelines for the implementation
of the plan were put in place in 1995. After that
time, no inmates were released as a result of
the consent decree. As of August 2000, when
the consent decree terminated, there were 53
drug and alcohol programs providing clinical
evaluation, residential treatment, or intensive
outpatient treatment services to over 1,200
participants as an alternative to incarceration.
The recidivism rate of program participants has
been signi cantly lower than that of inmates
not in the program. It is a true success story.

Other long-term measures focused on com-
prehensive administrative reform, expansion of
inmate capacity, and City planning for expected
increases in prison population. In 1994, the City
submitted a plan to govern the next decade of
growth titled, the Ten Year Plan. In addition,
over 250 policies and procedures cover-

ing everything from inmate mail to security
procedures have been drafted by the City and
negotiated by the counsel for the City and

the plaintiff class, under the supervision of the
Special Master. These policies were approved
by the court in a series of orders beginning in
1994 and ending in January, 1999. During that
same time, the of ce of the Special Master
issued 14 comprehensive reports, detailing
compliance or non-compliance with internal
policies and procedures. Where appropriate,
suggestions were made for changes to the
practice and/or policies under review.



Implementation of the 1991 consent decree
and the supplementary 1994 agreement was
often contentious. In 1999, for example, the
plaintiffs led a Petition for Entry of an Order to
Show Cause why the City should not be held in
contempt of court on the basis of eight alleged
violations of the consent decrees and related
orders. Among the allegations were charges
that the City was holding as many as six inmates
in rooms meant as of ces for social workers or
as storage space. Because these rooms did not
have toilet facilities, they were left unlocked at
night to allow prisoners access to restrooms.

Some of these issues were more or less
resolved over time. With regard to the issue

of of ces being used as holding facilities, for
instance, the Court supervised a renovation
program meant to render the rooms in question
suitable for use as cells. Plumbing was added,

as were security measures. Other problems
proved more intractable. As of 2000, the prison
population had ballooned to over 7,000  well
beyond the 4,300 inmates allowed under the
conditions of the agreement. The planning by
the City had failed to anticipate and provide for
either the passage of legislation requiring manda-
tory minimum sentences or the criminal justice
systems increasing tendency to incarcerate.

Still, that same year, enough progress had been
made that the plaintiffs agreed to withdraw
their contempt petition and, together with

the plaintiffs, offered an agreement that

would terminate the consent decree. Under
that agreement, the City was to maintain the
monitoring of compliance with a wide array of
policies and procedures for two years through
the of ces of a supervising consultant and
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experts in the elds of health care, mental
health, environmental health, sanitation, and
safety. Consultants reported directly to the
City Solicitor and the City prison systems
Board of Trustees. In addition, the consultants
were to make recommendations to the City
for physical renovations and repairs to cor-
rectional facilities, subject to a timed schedule.
Failure to comply came with stiff penalties,
and disputes over compliance were subject to
arbitration.

| faced the prospect of approving this
agreement with trepidation. While real
improvements had been made, circumstances in
no way re ected the ideals contained, explicitly
and implicitly, in the consent decree. | made the
decision to approve the termination because

of the Prison Litigation Reform Act (PLRA),
passed in 1996, which decreed that courts
should not enforce legitimate consent decrees
unless it found unconstitutional conditions.

The consent decree itself, therefore, might no
longer have been valid, as the changes wrought
over the 14 years the decree was in place may
well have been considered to have provided
constitutional, if spare, circumstances for prison-
ers. The PLRA would have provided leverage
for the City to ght certain provisions of the
consent decree in long, drawn out court battles,
while violating its provisions in the meantime.
With all this in mind in August 2000, | approved
a termination agreement that would guarantee
continued monitoring of improvements to the
City prison system, while still releasing the City
from federal court jurisdiction.



