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Chapter 4

U.S. Trade Policy

INTRODUCTION AND SUMMARY
Many of the United States’ key trading partners,

including the European Community (EC), Japan,
Korea, and Taiwan, employ diverse tools to enhance
manufacturing competitiveness. Tools like R&D
support, infant industry protection, and favorable
financing have been used to craft comprehensive
trade and industry polices. On the whole, these
policies have benefited Japan, Korea, and Taiwan,
while posing a competitive challenge to the United
States and the EC.

The United States by and large has not imitated
the proactive trade and industry policies of its
trading partners. U.S. philosophy has been that
manufacturing firms should make it on their own in
the free market, with minimal help or interference
from government. If this country were to modify its
philosophy and seek ways in which government
could enhance manufacturing competitiveness, two
sets of policy tools could be used. The first set
concerns the domestic economy. It includes improv-
ing education and training; using tax and fiscal
policies to encourage long-term investment; cost-
sharing commercially oriented R&D with industry;
and promoting diffusion of best practice technology,
especially to small and medium-sized manufactur-
ers. Application could be uniform or selective--e.g.,
R&D support for certain technologies or industries.
Many of these policies were discussed in Making
Things Better1 (also see ch. 2).

The second group of policies, examined in this
chapter, deal primarily with international trade. U.S.
trade policy since World War II has normally sought
no advantage for U.S. businesses beyond what they
would obtain in a fully open world market. Rather,
policy for the most part has tried to reduce,
eliminate, or counteract foreign trade practices that
distort the free market. The goal has been to ensure
that U.S. companies can compete on an equal
footing with foreign firms-or, as is sometimes said,
to “level the playing field.” However, despite
substantial progress in reducing quantitative restric-
tions on trade, this goal has not been fully met.
Barriers against U.S. exports may persist for several
years before the United States can get them re-
moved. When foreign countries’ domestic policies

confer advantages on their firms that result in
dumped or subsidized U.S. imports, the United
States can levy additional duties, called countervail-
ing or antidumping duties, against the imports.
These additional duties are intended to eliminate any
foreign advantage; however, most often they do not.

The failure of U.S. trade policy to meet its
objectives is not so much a result of particular
measures taken; the problem is that trade policy has
been assigned a role that it cannot reasonably be
expected to fulfill. To understand this point, it is
necessary to look more closely at what other
countries do. Some target their market barriers and
domestic policies to promote specific industries,
such as semiconductors and computers, that contrib-
ute disproportionately to a nation’s wealth and
economic development, and on which U.S. manu-
facturing competitiveness depends. Some industries
yield a high reward because they have increasing
returns to scale and learning and spillover benefits to
other industries. Developing such industries is often
a race in which whoever gets ahead will likely stay
ahead. A company with technical advantages or
higher market share can reap greater economies of
scale or learning, which will help it capture more
market share and finance more R&D than its
competitors, so that it can pull still further ahead.

After World War II, the United States was the
world leader in high-reward industries, and in a free
and undistorted world market would likely have
remained so. However, several other countries
assisted their domestic firms, in part by protecting
their home markets with tariffs, quotas, and other
barriers. A protected home market can increase the
domestic industry’s market share and development
while decreasing opportunities for foreign competi-
tors. Home market protection can further enable the
domestic industry to charge cartel prices, thus
earning above-normal profits that can boost R&D
programs. Profits in a protected home market can
bankroll forays into export markets at low prices. Of
course, home market protection can easily go astray,
leading to an industry ill-suited for international
competition; when managed properly in combina-
tion with other policies, however, it can aid a
nation’s economic development.

–117–
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In cases where home market protection has been
successful, it has been as part of a more comprehen-
sive strategy that included many domestic programs.
This includes both society-wide programs-e. g.,
first-rate education, encouragement of household
savings, and tax breaks for R&D and capital invest-
ment—and industry-specific programs, such as R&D
projects, special tax breaks, preferential financing,
and tolerance of cartel pricing in specific industries.
By these means, some foreign governments have
promoted selected industries to the point where they
can earn large profits on their own, without need of
government assistance (though assistance often
continues).

Other countries’ domestic programs and market
protection have sometimes damaged U.S. industries.
For the most part, U.S. trade policy plays out by
noticing some of the advantages foreign firms enjoy,
and then trying after-the-fact to eliminate or offset
them, usually after substantial delay and often
incompletely.

Export policy focuses on foreign market barriers.
Where foreign markets are closed to U.S. goods, the
U.S. Government can try to get the barriers removed.
However, not all barriers can be addressed, and
many important ones have taken years to eliminate.
Removal of specific barriers is an ineffective solu-
tion at best. It takes time and effort to identify
barriers; there are so many that some will be missed.
And once a barrier is identified, it takes time to
negotiate its removal, if it can be removed at all.

Import policy focuses on levying duties to coun-
teract foreign subsidies and dumping. However, the
law’s approach of precisely compensating for ob-
served subsidies and dumping has limited effective-
ness. Identification and quantification of subsidies
and dumping is a slow and laborious process. Once
duties are in place, dumped or subsidized goods can
come into the United States from a new country,
requiring another investigation before duties can be
assessed on the new goods. The formula to deter-
mine a duty that precisely neutralizes the foreign
advantage does not fit the reality of modern indus-
trial competition. Probably no formula could.

Other aspects of U.S. trade policy are also less
advantageous for U.S. companies than foreign
counterparts’ policies. While many foreign govern-
ments’ procurement policies are attuned to fostering
national industries, U.S. procurement policy is not.
The Commerce Department’s export promotion

programs, while useful, are overshadowed in fund-
ing and effectiveness by similar programs in other
countries. Export financing by the Export-Import
Bank of the United States is sometimes less attrac-
tive than that offered by other countries’ export
financing agencies. Finally, U.S. export controls for
reasons of national security unduly hinder high-
technology exports; while many controls are neces-
sary for national security, some are not.

THE UNDERPINNINGS OF
TRADE POLICY

The conviction that free trade promotes social
well-being is a cherished principle of economics
and, not coincidentally, of postwar shapers of
America’s trade policy. The arguments for free trade
are powerful, and the prosperity that coincided with
the GATT regime, which opened more nations to
trade than at any other time in modern history, is
usually regarded as convincing evidence of free
trade’s benefits.

Yet challenges to the free-trade regime continue
and are gaining force. There is growing sentiment,
especially among business managers, that domestic
firms are unable to compete on an equal footing with
foreign firms because of the support and protection
foreign producers receive from their governments.
Such sentiment is found not only in America but in
Western Europe as well. According to one analysis,
the quest of American industries for relief from
import competition through special trade protection
is driven partly by recent developments such as the
overvalued dollar and high unemployment of the
early 1980s.2 In addition to temporary situations that
make it difficult to export or compete with imports,
companies in the United States and Europe are
simply up against some very well-financed and
technically sophisticated competitors from Japan
and East Asia, many of which have government
backing in various forms. The fear of loss of
dominance--or even dissolution-is driving inter-
est in various types of trade relief, ranging from
outright protection to calls for different forms of
managed trade.

Is it time for a new guiding philosophy of trade?
Few argue for widespread protection, but there is
deep division between those who maintain that free
trade invariably yields the greatest benefits and
those who believe the time has come for some degree
of managed trade. (Whether ‘‘some degree’ of
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managed trade is a realistic possibility is also in
dispute. Critics see any management as the first step
on the path to widespread protection.)

Both free trade and managed trade have potential
benefits and drawbacks. Even the option of a middle
course, with modification of free trade that doesn’t
fit the nebulous term “managed trade,” would
require a leap of faith, since evidence supporting any
view of the philosophy of trade is equivocal. It
should be stressed, as it often is not, that this is just
as true of free trade as it is of other courses labeled
industry policy, managed trade, and protectionism.

The Rationale for Free or Liberal Trade

Free trade is attractive for several reasons. One of
the most powerful arguments in its favor is that a
period of increasing prosperity has coincided with—
proponents would say it has been caused by—
international market opening. Many analyses attrib-
ute the twentyfold increase in trade in manufactured
goods and the sevenfold increase in manufactured
output to the accomplishments of the GATT.3

The theoretical rationale for free trade is based on
comparative advantage. Different products require
differing amounts of labor, capital, or other re-
sources to produce. Nations are endowed with these
resources in different proportions. This combination
of differences gives nations specific advantages in
producing specific products. Nations like Canada
and the United States, generously endowed with
softwood forests, have advantages in producing
construction lumber, plywood, and linerboard, for
example. If nations specialize in producing what
they make best, and there is free trade, everyone is
better off than if every nation tries to produce the mix
of goods it consumes by itself. This straightforward
result only applies under certain conditions. These
include perfect, or nearly perfect, competition, and
no messy complications like barriers to entry (which
make it difficult for new companies to enter a
market), economies of scale or learnin g effects
(which lower the costs of production as the volume
of production or experience increase), and externali-
ties (costs that producers do not take responsibility
for, or benefits that are not available to them as
profits).

One of the earliest and simplest theories devel-
oped to explain why nations trade and the conse-
quences thereof was developed by Eli Heckscher
and Bertil Ohlin. The Heckscher-Ohlin theory con-

ceived of a simplified world with two so-called
factors of production (labor and capital), two prod-
ucts whose production requires these factors in
different proportions, and two countries with differ-
ing abundance of labor and capital. The capital-rich
country would have an advantage producing the
capital-intensive good, and the country in which
labor was plentiful would have an advantage in
producing the labor-intensive good. Although in
theory it is unlikely that either country would
specialize in producing one good to the exclusion of
the other,4 the Heckscher-Ohlin model showed that
if each exported what it was best suited to produce,
the welfare of consumers in both countries would be
greater than if there were no trade.

In this view, tariffs, once viewed as the classic
interference with free trade, are a net loss. While
producers of the protected good in the home country
may benefit from a tariff and the home country gets
some revenue from it, the loss to consumers more
than offsets these benefits.s Similarly, quotas can
have negative results, as can the host of nontariff
barriers that curtail free trade.

This is the standard beginner’s guide to the
economics of international trade. Like all models, it
is built on a number of assumptions, all of which
diverge from reality. The important question is how
great a divergence exists between these assumptions
and the real world. In some cases, the divergence is
minor, and the result, free trade maximizing
everyone’s welfare, is still valid. In other cases, the
divergence is significant.

Refinements and New Trade Theory

Dividing factors of production into just two or
three groups is oversimplified. After work in the
1950s by Wassily Leontief showed that the United
States, thought to be a relatively capital-rich nation,
was exporting goods that were more labor-intensive
than those it was importing, a refinement was
developed. That is, labor could be segregated by
skill intensity, and the U.S. advantage was in
producing goods and services especially intensive of
skilled labor.

Another oversimplification lay in using factor
proportions as the only explanation of comparative
advantage. Other factors can give a country an
advantage in producing and exporting. Linder6

postulated that the size and character of the home
market was an important determinant of what a
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country exported; after a product was developed for
the domestic market, exports would begin when the
domestic market was too saturated or too competi-
tive to offer sufficient expansion or profit opportuni-
ties. Vernon and Wells explained trade flows
through the product life cycle. The life cycle
explanation argued that products would be devel-
oped and manufactured for the domestic market and
later sold abroad. For the United States, products
would be developed with labor-saving characteris-
tics attractive to a relatively affluent customer. As

other countries raised their standards of living, their

markets would become ripe for American exports, at

least until manufacturers in the foreign country

learned how to make the product. Over time, as the

technology matured and stabilized, countries with

lower production costs (one example is lower labor

costs) could master production, and the affluent

country would lose its advantage and begin to import

the product.

Even with these refinements, trade theory was still
far from reflecting real-world conditions. By the

early 1980s, dissatisfaction with the theoretical basis
of America’s trade policy was evident even within
the economics profession.7 Outside the profession,
those concerned about the adequacy of the free-trade
prescription and its theoretical basis became better
informed and louder. The rise of Japan as an

industrial power fueled the debate, for it was

manifestly not a free trader, at least during the first

three decades after the war, yet its industries were

becoming more competitive and its standards of

living higher. While economists may never reach a

verdict on whether and how Japan’s trade policies

and its economic prosperity are causally linked,

Japan made everybody think more deeply about

trade and trade theory.

Developments in trade theory in the late 1970s
and 1980s, often termed the new trade theory, have

been summed up by saying “. . .conventional trade

theory views world trade as taking place entirely in

goods like wheat; new trade theory sees it as being
largely in goods like aircraft.’ In other words, new
trade theory permits different outcomes and policy

prescriptions for different kinds of goods. So what

makes aircraft different from wheat, beyond the

obvious physical and utilitarian characteristics?

One of the most obvious differences is in the scale
of production. While wheat farming is no longer just
a matter of small family farms, there are thousands

of wheat farmers, and none is large enough to exert

much effect on the market. Aircraft, on the other

hand, are produced by a handful of companies. There

are two producers of large (100+ passenger seat)

commercial aircraft in America and another in

Europe, and three engine makers for large commer-

cial jets.9 There is a broad consensus that the world

could not support additional entrants at the level of

engine or aircraft assembler. There are more firms at

the subassembly levels, but many expect those

numbers to shrink. Increasing returns to scale

accounts for this imposing structural difference

between the two industries. What this means is that

compared with wheat farming,  mak ing  a i r c ra f t
requires a huge initial investment (typically $3 to $5
billion to design, develop, and certify a new model),
but once it is made, producing one more airplane is

relatively inexpensive ($50 to $150 million) .10

There are also increasing returns to scale, up to a
point, in wheat farming. In all industries there is a
range of increasing returns, and a point where any
additional input (e.g., land, labor, capital, or knowl-
edge, singly or in combination) begins to make the
production enterprise less efficient. That point,
where diminishing returns are gained as the scale of
enterprise increases, is reached fairly quickly in

wheat farming, so that the most economical scale of

enterprise is small enough to allow many thousands

of producers. Large commercial aircraft production

is at the other end of the scale; increasing returns are

still available to Boeing Commercial Aircraft Group,

whose customer base is 60 percent of the world

market and has been higher. While neither industry

is typical, the patterns of world trade suggest that a

greater amount of trade is in goods, like aircraft, that

have increasing returns to scale over a wide range of

production. If government assistance helps firms

pull ahead of foreign competitors, scale economies

can help keep them there.

Another quality that sets aircraft apart from
commodities like wheat is knowledge intensity. All
products require some knowledge, at least for
efficient high-quality production. But the knowl-
edge embodied in a 747 is far greater than the
knowledge embodied in a ton of wheat, and it is
much more difficult to master the technology of

designing and making an airplane than the tech-

niques for growing wheat. The product cycle ap-

proach to explaining trade flows recognized the

importance of technology, but it assumed a rela-

tively fixed cycle in which technology is eventually
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diffused from the country of origin to producers in
countries with other advantages, such as labor costs.
For sophisticated and expensive technology such as
in airplanes, diffusion could be slow, difficult, and
expensive.

Externalities complicate classic models of trade,
too. Also called spillover effects, externalities are
benefits or costs of a business or industry that are not
captured or borne by the companies involved.
Environmental pollution is a classic example of a
negative externality; in most circumstances the
generators of pollution have not had to bear the total
damage or the entire burden of cleanup. One of the
most frequently cited positive externalities is R&D.
R&D done by one firm or industry often generates
knowledge that other firms or industries can use
without paying for it. Positive externalities translate
into spillover effects that can benefit the society as
a whole. Policies that foster growth of industries
with positive externalities can create comparative
advantage and produce higher growth in standards of
living.

New trade theory combines the ideas of increasing
returns to scale and technological advantage, creat-
ing a virtuous circle. In industries with these
increasing returns, a company with superior technol-
ogy or greater market share can reap greater econo-
mies of scale or learning, which will help it capture
additional market share and finance more R&D than
its competitors, enabling it to pull still further ahead.
In this way, a firm that starts out ahead can keep
increasing its advantage, at least until other entrants
that are well-funded and patient enough to weather
long periods of loss and learning can make inroads
as, for example, Airbus and the Japanese semicon-
ductor producers have done.

Public Policy and Trade Theory

In industries with increasing returns to scale,
significant positive externalities, and high knowl-
edge intensity, there can be a sound economic case
for departures from free trade, or protection.ll

Economic models have postulated that it can benefit
a nation’s balance of trade and standard of living to
protect certain kinds of industries under certain
circumstances, such as infant industry protection.12

More cautious analysts suggest that policies to
strengthen the research base (e.g., R&D tax credits)
and encourage pooling of resources (e.g., policies to
permit or encourage strategic alliances) would be

useful, but that protection or subsidies would lead to
a neighbor-beggaring world of retaliation.13 This
prescription may be more appropriate for technolog-
ical leaders than for those facing dominant foreign
competition. R&D incentives and encouragement
for firms to pool resources may suffice to maintain
competitiveness in a country with a well-developed
technological base. However, without protection
some domestic industries could face crushing com-
petition from foreign firms whose technological
superiority (perhaps attained through subsidies and
protection by their own government) makes their
production costs much lower.

It is hard to prescribe policy for trade in the real
world. Ever since World War II, the United States
has maintained a strong interest and belief in free
trade. As the principal architect and (until recently,
perhaps) greatest proponent of the General Agree-
ment on Tariffs and Trade (GATT), the United
States regards itself as the world’s standard bearer
for open markets and reasonable, unrestrained com-
petition. While its market is still one of the world’s
most open, the United States’ image as a staunch free
trader is fading; as its industries become less
competitive, the United States protects them more.
The United States is only one culprit in what many
regard as a watershed—some might even say a
crisis-for GATT and the principle of free trade.
Preeg cautions that “[t]he GATT multilateral sys-
tem is. . .at the greatest risk of being overtaken by
events. 14

What events? One is an increasing tendency for
nations to negotiate quotas bilaterally or among
trading blocs or customs unions. GATT has recorded
over 200 quota arrangements that restrict industrial-
ized countries’ imports in products such as textiles
and apparel, steel, motor vehicles, semiconductors,
machine tools, footwear, and consumer electron-
ics.15 These arrangements include the proliferation
of voluntary restraint agreements (VRAs) that re-
strict trade between two nations. An example is the
VRA between Japan and the United States in which
Japan agreed to limit its exports of motor vehicles to
the United States, from 1.76 million units in 1981 to
1.94 million units in 1985.16 Another kind of
restriction is represented by the Multifiber Arrange-
ment (MFA), by which signatories agree to quotas
on trade in textile and apparel products. Different
countries and regions set their own quotas, which
limit how fast imports in covered areas can grow.17

Although done under GATT auspices and legal by

292-889 0 - 91 - 5 QL:3
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GATT standards, the MFA represents an accommo-
dation of GATT principles to reality rather than a
change in GATT philosophy.

Another possible threat to the GATT is region-
alism. The GATT stresses nondiscrimination
—treating all trading partners the same and provid-
ing to all signatories most-favored-nation (MFN)
status.18 This principle may be eroding as more
nations with geographic or other ties negotiate
special trading arrangements. The recent U.S. Free
Trade Agreements with Canada and Israel, and
Europe’s Single Market Act are recent examples;
more are possible, including a North American free
trade agreement (FTA) and one between Australia
and New Zealand. Not all these regional arrange-
ments are inconsistent with the spirit of GATT: the
U.S.-Canada FTA and the contemplated Australia-
New Zealand FTA are viewed as building blocks for
broader trade liberalization.19 The European Com-
munity is a bit more of a puzzle. While many expect
unification to open the market, the murky signs now
available indicate that EC policies are more likely to
open opportunities for investment in Europe than for
exports to it. For some products, especially motor
vehicles, the effect is to restrict trade with Japan.

Finally, some analysts see industrial policies as
challenges to flee trade. Nations use a variety of
methods to support and nurture firms that are
regarded as essential to national well-being. Nearly
all use some means to assure domestic production of
armaments and other goods vital to national security,
and many promote the growth and development of
economically strategic industries. The policies can
range from outright protection for infant industries
to policies whose protectionist intent is far more
subtle and often unclear. For example, the laws and
practices governing distribution of goods from
wholesalers to retailers in Japan are often viewed as
an effective form of protection against imports, as
are public procurement of telecommunications equip-
ment and services in Europe and Japan and U.S.
national security requirements stipulating that some
goods be purchased from domestic suppliers. Whether
such policies are actually intended to protect domes-
tic industries and companies is a topic for endless
disagreement. But in fact, industrial policies often
discourage imports, because nations often imple-
ment industrial policy to help their own industries
catch up to the world’s leaders. Even policies
designed to accelerate development in new technol-
ogies, such as high-definition television (HDTV),

often have overtly protectionist overtones. The fact
that the United States and the EC, both behind Japan
in developing HDTV systems, are debating adoption
of non-Japanese HDTV standards is an indication.20

In short, no nation has an unblemished record of
playing strictly by free trade rules. To the extent that
the free-trade analyses of the gains from trade and
penalties of protection are correct, increasing protec-
tionism is a problem. There is a large class of
goods-commodities or other unspecialized products
-contributing about the average to value added,
productivity, or knowledge, with relatively stable
and widely available production technologies. This
class probably includes most agricultural products
and industrial goods such as toys, apparel and
textiles, many chemicals, lumber and plywood,
footwear, iron and steel, and a lot of industrial
machinery. It is unlikely that significant sustained
trade protection in these industries would benefit
more than a narrow segment of society. This does
not mean there is never a case for protection in such
industries. Many nations—in fact, most industrial-
ized nations—protect their steel, apparel, textile, and
lumber industries; protection of agriculture borders
on legendary.

Nations protect agriculture in part because of a
deeply rooted conviction that it is unwise to depend
on other nations for food, at least for the primary
dietary staples. While most nations want to maintain
friendly, or at least civil, relations with most others,
none wants to be a hostage to the whims of another
government in order to feed its citizens. This threat
is remote, for little other than open aggression is
likely to cause other nations to cut off food exports
en masse (as most of the world has done recently to
Iraq). But while a rational analysis might show that
the vulnerability created by depending on imports
for the bulk of one’s food is not great, the penalty in
the event of a worst-case incident is heavy; the
popular consciousness often equates it with a loss of
sovereignty.

One reason to protect mature industries such as
steel and textiles is to ease adjustment. The tradi-
tional economic model says little about mobility of
labor and capital, assuming that if an industry
shrinks because its advantage declines then its
workers and capital will migrate to industries with
more advantage. Full employment is assumed, and
the pain of the migration is mentioned only in
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passing, if at all. Adjustment rarely works this way,
even when unemployment is low.

Several things complicate the neat economic
model. Both labor and capital may be less mobile
than we would wish. Displaced workers, particularly
the unskilled and semiskilled, typically undergo
long periods of unemployment before finding new
jobs, and most take a cut in pay and benefits when
they do find new employment. According to the
latest information from the Bureau of Labor Statis-
tics, over half (55 percent) of workers displaced from
Ml-time jobs had lower incomes when they were
reemployed, most because their wages were lower in
new full-time employment and some because their

21 Moreover, displacementnew jobs were part-time.
and reemployment often involves loss of important
benefits; Podgursky and Swaim report that 29.4
percent of all reemployed blue-collar workers and
20.8 percent of reemployed white-collar workers
had group health insurance in their old jobs but not
in their new ones.22 In the worst cases, dislocation
has wider effects; downturns in industries have
resulted in long-lasting economic disability for
communities or regions. West Virginia’s economy
never recovered from the downturn in the coal
industry in the 1950s, despite attempts to mitigate its
poverty and unemployment.

Capital is not easily or painlessly mobile either.
While it is not difficult to move money around, by
shifting investments in a portfolio, for example,
capital equipment may be specialized, and loss of
competitiveness in an industry may result in scrap-
ping of plant and equipment before their useful lives
expire, or before they are fully depreciated. This
kind of loss hardly compares to the trauma faced by
workers and families confronting plant shutdowns or
job losses, but it is a loss nonetheless.

If the adjustment period is long enough, and
everyone accepts the need for industry downsizing,
much of the pain of adjustment can be mitigated or
avoided. But if it is rapid, resulting in the loss of
significant capacity in only a few years, there can be
considerable upheaval for workers, families, busi-
nesses, and communities. Moreover, during contrac-
tion, it is often difficult to distinguish competitive
subsectors from candidates for dissolution. For
example, while we think of the apparel and textile
industries as sectors in which America has no
particular advantage, parts of both industries are still
competitive. Industrial and household textiles do not

face the same competitive pressure from imports as
apparel textiles, and many of these companies can
continue in business profitably. But many of the
firms are integrated, producing both. If part of a
company’s business faces collapse, it becomes
difficult for the other part to obtain the capital,
workers, and other resources.

While the beneficiaries of such protection are
invariably many fewer than the number of people
who pay, costs are limited if the protection is also
limited in time and scope. Like the rationale for free
trade, this often looks better on paper than in real
life. In fact, governments seldom cut the lifeline that
protection provides. Protection has continued for
decades in textiles and apparel; there are few signs
that the United States is prepared to end it, or that the
industry could avoid further dislocations if all
protection ended.

Political considerations aside, there is widespread
agreement that industries that do not contribute
disproportionately to the national storehouse of
knowledge and productivity and that do not have
increasing returns to scale over a wide range should
receive little if any protection. There is less agree-
ment at the other end of the industrial spectrum, but
a fair economic and a powerful political case can be
made for including trade policy in the toolkit of
measures to promote industrial development. Such
protection has been used in countries that wished to
jump-start their economic development. Japan and
Korea, for example, have protected many develop-
ing industries and compiled a successful record in
developing industrial competitiveness and technical
competence in the rarefied atmosphere of domestic
protection. 23 In the United States, however, consid-
eration of infant-industry protection has been half-
hearted at best, partly because of a strong conviction
of the merits of free trade, and partly because
high-reward industries developed and flourished
here before anywhere else. The situation is different
now.

The United States retains great technological
strengths, but U.S. manufacturing in general and
many high-tech industries in particular are moving
ahead less rapidly and surely than many of their best
competitors, including Japanese and some European
companies. In microelectronics, Japanese manufac-
turers dominate world markets and technology
development in many products, starting with DRAM
chips in the early 1980s. Japanese manufacturers
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have challenged the American lead in computers
throughout the market, from laptop PCs to super-
computers, and few believe that they have reached
their limit. After having pioneered scientific work in
superconductivity (a technology that could contrib-
ute to many industrial products but is still mostly in
the research stage), Americans and Europeans have
watched Japanese companies take solid steps to
incorporating superconducting materials in com-
mercial products. And in high-resolution television,
American companies have been mostly spectators in
a game that involves European companies and
governments struggling to catchup to the Japanese.
Never before in modern history has the country been
behind in developing high-technology industries, or
more uncertain of its own ability to compete without
greater government involvement.

Those who see a place for infant-industry protec-
tion believe it should be limited. A recurring
allegation is that countries continue infant industry
protection long past the point of true vulnerability,
which hurts not only foreign competitors but also
domestic consumers and downstream industries. In
principle, infant industry protection puts an industry
on its feet, at which point it should fend for itself.
That point is undefined, however, and we know from
experience that life support systems are easier to
start than to stop. Another problem, in the United
States, at least, is that there is no political institution
capable of or charged with identifying high-reward
industries that need protection to start. Congress
lacks the time and depth of knowledge to make such
choices, and few trust existing public-sector institu-
tions to choose wisely. If the United States does
depart from its traditional policy to open trade in all
circumstances, and pursues policies that proactively
support U.S. industrial competitiveness, the country
will likely need new government institutions and
new relationships between government and the
private sector (see ch. 2 for further discussion of this
point).

THE U.S. TRADE
POLICY APPARATUS

No one government agency has overall responsi-
bility for U.S. trade policy. Table 4-1 lists the major
players. International negotiations on trade issues
are led by the Office of the United States Trade
Representative (USTR), located within the Execu-
tive Office of the President. The USTR’s main

mission is to achieve greater access to foreign
markets for U.S. goods, services, and investment. In
setting negotiating priorities, the USTR consults
with other agencies, Congress, and business. The
USTR negotiates bilateral and multilateral treaties
and investigates alleged foreign market barriers
under Section 301 (and related sections) of the Trade
Act of 1974, as amended.24

The Commerce Department investigates allega-
tions that imported goods are dumped or subsidized;
conducts export promotion programs; and, with
input from other agencies, interprets and enforces
the export control laws. It studies competitive
developments in U.S. and foreign industries. and
advises the USTR and other agencies on the
environment that U.S. industries need to stay com-
petitive.

The International Trade Commission (ITC) stud-
ies the health of U.S. industries and the effect of
imports on them. The ITC evaluates the injury (or
threat of injury) to U.S. industries that petition for
protection from dumped or subsidized imports, or
from imports under Section 201 (and related sec-
tions) of the Trade Act of 1974, as amended.25

The Defense, Energy, State, and other depart-
ments advise the USTR, the Commerce Department,
and other agencies about how trade policy could
affect their interests. These departments assist the
Commerce Department in interpreting and enforcing
export controls, and the State Department leads
negotiations regarding export controls. The Defense
Department makes agreements with other countries
regarding defense trade. The Export-Import Bank of
the United States (Eximbank) helps companies get
export financing.

The Agriculture Department supports agricultural
trade (including export promotion and export financ-
ing), administers price support programs, studies the
business condition of U.S. agriculture, and acts as
agriculture’s advocate within the government.

U.S. firms and industries can seek help from the
government under various trade laws. Table 4-2
summarizes some of these laws, showing when they
can apply, what agencies are involved, what relief
can be obtained, and the usual costs to use the laws.
The first law, Section 301, is concerned primarily
with exports. Under Section 301, firms can complain
about any ‘‘act, policy, or practice’ by a foreign
country that ‘‘is unreasonable or discriminatory and
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Table 4-l-Some International Trade Functions of Some Key Agencies

Agency Function

Office of the United States Trade
Representative (USTR), in the
Executive Office of the President

Department of Commerce

U.S. International Trade Commission
(ITC)

Department of Defense

Department of State

Department of Energy

Export-Import Bank of the United
States (Eximbank)
Department of Agriculture

Conducts most international negotiations, with assistance
from other agencies (negotiations usually are aimed at
increasing access to foreign markets).

Investigates allegations of unfair foreign trade practices (most
often foreign trade barriers) under Section 301.

Investigates allegations of subsidies and dumping.

Conducts export promotion programs.

Has lead role in specifying and enforcing export controls.
Studies and advises on competitiveness of particular indus-

tries.
Determines whether U.S. industries are injured as required for

relief under the laws regarding subsidies and dumping and
under Section 201.

Studies and advises on the competitiveness and health of
particular U.S. industries, including the effect of imports.

Assists Department of Commerce in specifying and enforcing
export controls.

Makes agreements with other countries regarding defense
trade.

Assists Department of Commerce in specifying and enforcing
export controls; leads international negotiations regarding
export controls.

Assists Department of Commerce in specifying and enforcing
export controls.

Helps firms to obtain financing for exports.

Conducts export promotion programs for agriculture.

Leads many international negotiations regarding trade in
agriculture.

Collects and disseminates agricultural trade data.
Helps business to obtain financing for agricultural exports.

Administers price support programs for agriculture.

SOURCE: Office of Technology Assessment, 1991.

burdens or restricts United States commerce. ”26

Usually the complaint concerns a foreign market
barrier. Under Section 301, the U.S. Government
can negotiate with the country concerned to remove
the barrier. If the negotiations are unsuccessful, the
United States can retaliate by imposing its own
barriers against goods or services from that country.

The other trade laws listed in table 4-2 concern
imports. Two of these laws focus on subsidized and
dumped imports. Subsidized imports are those for
which the foreign producer or exporter receives a
subsidy from its government. Dumped imports are
those sold for less than ‘‘fair value. ” U.S. firms can
complain to the Commerce Department and the ITC
about subsidized or dumped imports. If the Com-
merce Department finds subsidies or dumping, and
if the ITC finds that the subsidized or dumped
imports have caused or threatened material injury to

the U.S. industry, additional duties (called counter-
vailing or antidumping duties, respectively) nor-
mally will be levied on the imports.

Finally, under Section 201 a U.S. industry can
petition for relief from any increased imports that
cause or threaten serious harm. The ITC determines
whether the injury requirement is satisfied and, if so,
recommends relief. However, the President ulti-
mately decides what, if any, relief to grant.

FOREIGN MARKET BARRIERS
A major goal of U.S. trade policy is to reduce or

eliminate obstacles to the sale of U.S. goods in
foreign markets. However, despite U.S. efforts many
barriers exist. While the United States itself limits
some imports, the country is still one of the world’s
most open markets, and on the whole U.S. exports



Table 4-2-Summary of Some U.S. Laws Regarding International Trade

Sections of Title 19 Agencies Action Nature of Approximate cost to
Name of law U.S. Code responsible complained about relief granted petitioner in 1988a

Section 301b 2411-2420 USTR investigates and de- . . . . . . . . . . . . . -- . —- - -_ -- . - -

termines any retaliation
subject to presidential
direction.

Countervailing
Duty Law

303, 1671 -1671h, Department of Commerce
675-1677k determines subsidies.

ITC determines injury.

Antidumping Law 1673-1677k Department of Commerce
determines dumping.

ITC determines injury.

Section 201b 2251-2254 ITC determines injury and
recommends relief.

President determines
relief.

Violations of a trade agree-
ment, or other unreason-
able foreign trade prac-
tices that restrain U.S.
commerce (usually some
form of foreign market
barrier).

Foreign subsidies on im-
ported goods, injuring
or threatening to injure
a U.S. industry.

Dumping of foreign goods
in the U.S. market, in-
juring or threatening to
injure a U.S. industry.

Increased imports that
cause or threaten seri-
ous injury to a U.S.
industry.

Negotiations to get foreign
practice stopped,
backed by threat of
retaliation.

$54,700-$305,400

Countervailing duties equal
to the computed
subsidy.

Antidumping duties equal
to the amount by which
the goods are dumped.

Protection in almost any
form, and/or adjust-
ment assistance.

$138,100-$399,400 for initial in-
vestigation and ruling.

$68,300-$106,700 for first court
appeal (to Court of interna-
tional Trade), if taken.

$35,000-$50,000 for second court
appeal (to Court of Appeals for
the Federal Circuit), if taken.

$43,900-$147,200 for each sub-
sequent annual administrative
review, if held.

$151,000-$553,300 for initial in-
vestigation and ruling.

$50,000-$83,000 for first court ap-
peal (to Court of International
Trade), if taken.

$30,000-$37,500 for second court
appeal (to Court of Appeals for
the Federal Circuit), if taken.

$42,000-$168,900 for each sub-
sequent annual administrative
review, if held.

$202,000-$566,000

a~e ~mt ~~timat=  are taken from a 1988 SUwey  by the Genera]  A~ufiing  offi~ of ~ trade  lawyers.  (JrS. ~ngre~, General  A~u~ing offi~,  /~t~a~o~ Tfi: ~(./f$U/fofT~~e Re/?7deS
by Srna//Business,  NSIAD-69-69BR (Gaithersburg,  MD: U.S. General Accounting Office, Dec. 1, 1968), pp. 6,6-11, 13,23. Each attorney was asked to give a lower and upper bound for the cost
of each type of case. Each minimum value shown inthetable  is the average of the minimum values given byeaoh  attorney; similarty, each maximum value in the table is the average of the attorneys’
individual maximums. When an attorney in a particular instance gave an indeterminate lower or upper bound, that attorney was not included in the average. “Because most indeterminate values
tended to be large values for the upper bound, [the] average cost ranges tend to understate the actual oosts  of pursuing the remedy.” Ibid., p. 6. These cost estimates do not indude employee time
devoted to the case. GAO noted (pp. 23-24) that its cost estimates were comparable to rough estimates by Professor John Jackson in “Perspectives on the Jurisprudence of International Trade:
Costs and Benefits of Legal Procedures in the United States,” University of Michigan Law Review, April-May 1984, pp. 1570-1587.

bof the Tr~e Act  of 1974, pubii~  L- 93+18,  as Amended.

SOURCE: Office of Technology Assessment, 1991, and references cited.
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face more obstacles than U.S. imports. As well as
immediately worsening the U.S. balance of trade,
foreign market protection can help foreign industries
pull permanently ahead of their U.S. counterparts,
often in high-reward sectors such as semiconductors
and computers. Such barriers put the United States
at risk of losing industries important for its well-
being.

Negotiating To Reduce Barriers

Traditionally, the most important obstacles to
international trade have been quotas (limits imposed
by a country on how much or how many of a product
may be imported into that country) and tariffs (taxes
on imports levied by the importing country). In
general, GATT has prohibited quotas for 40 years,27

though there are some important exceptions.28

Tariffs have been greatly reduced through a series of
GATT negotiating rounds, with substantial leader-
ship from the United States (see box 4-A). The
United States has pursued lowering of tariffs by
other means, such as the 1989 U.S.-Canada Free
Trade Agreement, which, among other things, will
gradually eliminate tariffs between these two coun-
tries.

As quotas have been largely eliminated and tariffs
greatly reduced, other barriers have assumed more
importance. These include burdensome and slow
customs procedures, limitations on the activities of
foreign-owned fins, discriminatory regulations,
government procurement practices that favor do-
mestic firms, and the inclination not to buy foreign
products. These barriers can be overt or hidden, and
can result from government action, private action, or
a combination of the two. Collectively, these obsta-
cles are sometimes called nontariff barriers.29

Nontariff barriers are often tightly bound up with
domestic policies and are therefore harder to remove
than tariffs or quotas. Despite its success in reducing
tariffs and removing quotas, GATT has had more
difficulty in reducing nontariff barriers. Accord-
ingly, the United States has looked beyond GATT to
eliminate these impediments.

Each year the United States conducts many
bilateral negotiations to eliminate particular nontar-
iff barriers.30 The USTR sets negotiating priorities
primarily based on cases’ political importance, as
communicated by industry, Congress, the press, and
other executive departments. The USTR’s negotiat-
ing priorities generally have not been based on an

assessment of which industries have the most
strategic importance for the nation.

These bilateral negotiations have often succeeded
in reducing or eliminating market barriers. However,
often many years elapse without results. One exam-
ple concerns how Taiwan assessed the value of
imports for the purpose of levying percentage rate
tariffs. Taiwan determined the value of imported
goods by administrative rulings rather than by using
the invoice price. By its nature, this approach
tempted government officials to set values high. In
1979, Taiwan, in an agreement with the United
States, obliged itself to switch over to valuing goods
based on the invoice price by January 1, 1986.
However, by August 1, 1986, Taiwan had not done
so .31

Another example involves semiconductors. De-

spite several agreements by Japan to remove market

barriers to semiconductor imports, the U.S. produc-

ers’ share of the Japanese market stayed at about 10

percent from 1973 to 1988.32 This happened even

though U.S. chips were competitive (especially

during the first half of the period), as shown by the

large market shares U.S. companies had in the rest

of the world.33 In September 1986, to settle a Section

301 case brought by the Semiconductor Industry

Association, Japan promised to make certain efforts

to increase market access. The Japanese Govern-

ment professed that it “strongly support[ed]” ex-

panded trade, stated that Japanese firms anticipated

‘‘substantially increased’ purchases of foreign semi-

conductors, and agreed that ‘the expected improve-

ment in access should be gradual and steady’ over

the agreement’s 5-year term.34 During the negotia-

tions, the United States argued that if Japan’s market

were truly open, non-Japanese firms would capture

at least 20 percent of it. In a confidential side letter

to the U.S. negotiators, the Japanese Government

stated that it ‘‘understood, welcomed, and would

make every effort to assist” reaching the goal o f
20-percent import penetration by August 1991,

when the agreement expired.35

However, in the months after the agreement,

despite a falling dollar, U.S. sales rose little. On

March 31, 1987, the U.S. Government found Japan’s

efforts to increase market access “inadequate,” 3 6

and on April 17 President Reagan levied punitive

tariffs on certain personal computers and power

hand tools from Japan.37 In response, MITI encour-

aged Japanese firms to purchase more U.S. semicon-
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Box 4-A-GATT and the Uruguay Round1

GATT (the General Agreement on Thrills and Trade) is both an international agreement and an international
organization. Its origin traces to the 1944 Bretton Woods Conference, which launched the World Bank
(International Bank for Reconstruction and Development) and the International Monetary Fund. While the
conferees did not consider trade issues as such, they went on record as recognizing the need for a third international
organization to deal with trade. A charter for such an organization, called the International Trade Organization
(IT0), was drafted and refined, under U.N. auspices, starting in 1946, culminating in the Havana Charter in 1948.
However, the U.S. Congress would not ratify the Havana Charter; as the United States was then the world’s
preeminent economic power, other countries declined to form an ITO without the United States.

However, the President could ratify on his own, within a previous delegation of authority by Congress, a
watered down agreement called the General Agreement on Tariffs and Trade (GATT. The difference was that
GATT on its surface was just an agreement; it did not explicitly call for the creation of an international organization.
For example, GATT’s language does not provide for a general assembly or standing committees, but merely refers
to the “contracting parties” acting in concert. Originally intended as a temporary measure until the United States
endorsed an ITO, GAIT has provided the legal framework for trade among nations for over 40 years. In fact, the
member countries did form an organization to carry out GATT’s business. However, GATT has the flavor of a loose,
hastily arranged outfit, reminiscent of the Articles of Confederation that preceded the U.S. Constitution. A key
weakness is GATT's set of procedures for resolving disputes under its provisions, in which any country can, in
effect, veto any ruling against it.

GAIT’s primary mission has been reduction of trade barriers. With some exceptions, GATT immediately
prohibited quotas.2 From 1947 to 1979, GATT reduced tariffs in negotiating rounds through which countries would
negotiate reciprocal lowering of tariffs. Each country, in return for concessions by others, would bind its tariffs for
specified goods at certain rates. Each tariff concession granted to one country had to be granted to all member
countries. Tariffs were greatly reduced by this process, leaving in 1979 an average tariff of only 4.7 percent for
nonprimary products (products other than ores, timber, and the like) imported into industrial countries. 3

l~s ~x tiws  h~vily from Jolm H. Jacb& The World Truding  System: Luw and Policy of InternationaZRe2ations  (Cardnhlge,  MA:
MIT Press, 1989), pp. 27-57.

%A’IT Articles XI-XIV, XIX-XXI.
3Johu  H. Jaclcso~ op. cit., p. 53.

ductors and to develop long-term relationships with one in 1976. The Japanese Government did not
U.S. suppliers similar to those with Japanese suppli-
ers. As a result, U.S. market share rose from 10.2
percent in 1988 to 11.0 percent in 1989 and 12.3
percent in 1990 (figure 4-1).38 The total imports’
market share was larger, 11.9 percent in 1989 and
13.2 percent in 1990.39 The first quarter of 1991
shows no further increase.40 This was still far behind
the progress envisioned by the U.S. negotiators in
the 1986 agreement: steady growth to 20 percent by
August 1991. A new agreement, in effect from
August 1991, has set a target of 20 percent by the end
of 1992.41

Supercomputers provide yet another example.
Since 1976, the Japanese Government heavily fa-
vored Japanese firms in its purchases of supercom-
puters, buying almost no U.S. machines even though
they were generally superior.42 Cray Research, Inc.,
the first firm to sell supercomputers, sold the first

purchase supercomputers until 1983, when Japanese
supercomputers were first available. Negotiations
began in 1985; in August 1987 Japan agreed to make
its procurement process more open to foreign firms,
through, for example, improved announcement of

43 However, the Japaneseupcoming procurements.
Government continued to favor Japanese firms and
bought very few U.S. machines. The government did
this through a variety of means, such as a method of
evaluating performance structured to favor Japanese
machines,44 In June 1989, the USTR lauched a
Section 301 investigation, with the threat of retalia-
tion if the Japanese Government’s practice did not
change. In June 1990, a second agreement was
reached addressing performance measures and sev-
eral other procurement issues.45 This agreement may
have come too late to be of much help to the U.S.
supercomputer industry (see ch. 6).
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In recent years GATT has focused on nontariff barriers, which have become more important as quotas have
been eliminated and tariffs lowered To some extent, GATT addressed nontariff barriers from the beginning. For
example, GATT’s “national treatment” provision requires that a country’s internal taxes and regulatory
requirements not discriminate on the basis of whether a good is domestically produced or imported.4 This provision
prohibits explicit discrimination against imports, but leaves open the crafting of laws and regulations that more
subtly discourage imports. Optional supplementary agreements called GATT Codes further address nontariff
barriers. A Code is effective only between two members who have both signed it. The United States and its major
trading partners have signed several important Codes, including those on subsidies, dumping, and government
procurement.

While GATT and its Codes have eliminated some nontariff barriers, they have not succeded to the same extent
as the effort to reduce quotas and tariffs. Nontariff barriers have been an important focus of the latest GATT
negotiating round, the Uruguay Round, which began in 1986 and was scheduled for completion in 1990, but has
been extended through 1992. Canada and the EC have proposed replacing GATT with an ITO, but that proposal
will be considered only after the Uruguay Round is completed.

The United States’ priorities in the Uruguay Round negotiations have included:
1. extension of GATT to require countries to afford certain minimum levels of protection for intellectual

property (patents, copyrights, and the like);
2. extension of GATT to cover investment;
3. extension of GATT to cover services;
4. a stronger dispute settlement mechanism;
5. a stronger legal regime to minimize subsidies and dumping;
6. tighter limits on exceptions to GATT's requirements granted to developing countries; and
7. strengthening of GATT's coverage of trade in agricultural products.

This last item, dealing with agriculture, is the top priority of many developing nations; progress on that item is a
prerequisite for their consideration of other items.

4GATT Article III.

There are many reasons why it can take a long panel of experts hears the case. If the panel finds a
time to open a foreign market. First, a particular
barrier must be identified and verified, and negotia-
tions begun. Even these first steps are sigificant
hurdles, given the prevalence of protection and the
lean staffing of the USTR’s office. Foreign countries
can prolong negotiations, demand long transition
periods to phase out barriers, and drag their feet on
promised changes. Also, when one trade barrier is
removed, another might take its place. Ultimately,
success in opening foreign markets depends not only
on the U.S. Government’s diligence but also on its
leverage with foreign countries. The United States
has two main sources of leverage: dispute resolution
under GATT46 and the threat of retaliation under
Section 301. Neither is very effective in promptly
opening foreign markets.

Dispute Resolution Under GATT

Under GATT dispute resolution procedures, an
aggrieved country must first try bilateral consulta-
tions; 47 if these are unsuccessful, an international

violation and the GATT Council formally adopts
that decision, the offending country must either stop
the practice or offer compensation (typically a
lessening of barriers on other products); if it does
neither, the GATT Council can authorize the ag-
grieved country to retaliate by erecting protection of
equivalent importance against the offending coun-
try.48

This route has been well traveled. According to
one tabulation, from 1947 to 1986, 233 cases came
before GATT.49 Most of these cases involved
industrialized countries (figure 4-2). The United
States brought 77 of these cases, with 37 directed at
agriculture and 11 at manufactured goods .50

It was often difficult and time-consuming to get
and enforce GATT rulings, with the process typi-
cally taking a few years and some cases never being
resolved.51 In the Uruguay Round, the United States
has already achieved some success in reducing the
time involved. An interim agreement, effective May
1989, made it possible to hear a dispute and get a
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Figure 4-1—import Penetration of the Japanese
Semiconductor Market
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SOURCE: Telefaxed data from the Semiconductor Industry Association,
May 29, 1991.

decision in about 10 months from the time consulta-
tions are requested. However, any country can still
block the GATT Council from adopting an adverse
decision as an official ruling; the defendant thus has
veto power over the tribunal. And even if the GATT
Council adopts the decision, a party found in
violation can refuse to change or pay compensation,
and can even veto any proposed retaliation by the
injured country. While the pressure of international
opinion can induce a country to accept GATT
rulings, it still might stall for months or years.

The United States has done its share of resisting
GATT rulings, but nonetheless favors putting dis-
pute settlement on a stronger institutional footing, so
that all countries would be bound alike. However, it
could well be many years before GATT dispute
resolutions procedures provide for speedy, effective
removal of market barriers. As long as these
procedures are unreliable and while GATT’s juris-
diction omits items of concern to the United States,
such as services and intellectual property, there will
be need for an alternative source of leverage, the
threat of retaliation under Section 301.

Section 301

Section 301 (and related sections) of the Trade
Act of 1974, as amended,52 can address any “act,
policy, or practice” by a foreign country that “is
unreasonable or discriminatory and burdens or
restricts United States commerce. ’ ’53 In 1988, Con-
gress clarified that Section 301 covers at least some
government tolerance of private action, specifically

“the toleration by a foreign government of system-
atic anticompetitive activities by private firms or
among private firms in the foreign country that have
the effect of restricting . . . access of United States
goods to purchasing by such firms” for reasons
other than commercial considerations such as prod-
uct quality, cost, and service.54

Section 301 empowers the USTR to investigate
allegations of such foreign practices. If they are
found, the USTR will frost negotiate to stop them. If
initial negotiations fail, Section 301 requires that
GATT’s dispute resolution process be invoked
where applicable.55 As a last resort, if all other
measures fail, the USTR may retaliate. Retaliation
might consist of increased tariffs or restrictions on
specified goods imported from the offending coun-
try, whether or not the goods are related to the
foreign practice.56

From Section 301’s enactment in 1974 through
1990, 83 Section 301 cases were initiated. Of these,
35 focused purely on raw and processed agricultural
products; 37 in whole or in part on manufactured
goods (excluding processed agricultural products
and including cases concerning intellectual prop-
erty); 10 on services; and 1 on investment.57

Section 301 has been an important trade tool. Its
use has prompted specific reforms by other coun-
tries; more generally, the threat of Section 301
retaliation for areas not covered by GATT, such as
intellectual property and services, has made other
nations more receptive to expanding GATT’s cover-
age to those areas.58

However, Section 301 generally has not achieved
prompt removal of market barriers to manufactured
goods. Table 4-3 lists all Section 301 cases that
started in 1985 or later, concerned manufactured
goods (excluding food, beverages, and tobacco),59

and contained a finding by the USTR that there was
a foreign market barrier that needed fixing.60 Most
of these cases have taken many years from the first
notice of the problem to achievement of effective
relief.

Part of this delay comes from the time limits of the
formal Section 301 case. The USTR has 1 year to
investigate the alleged practice and negotiate for its
elimination (up to 18 months if needed to accommo-
date a GATT dispute resolution procedure61) and 7
months before deciding on and applying sanctions.62

The USTR often takes the full time allotted, and
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Figure 4-2-GAIT Dispute Resolution Proceedings, 1947-86
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SOURCE: John Jackson, The World Trading System: Law and Polbvof/ntemationa/ Economic Re/atkms  Cambridae.
MA: MIT Press, 1989), p. 99. - -

foreign countries seldom make concessions unless
under an imminent deadline with the threat of
retaliation.

Overall, however, the longest delays are in
initiating an action. Most cases start with a petition
from industry for relief.a3 It can be years before a
U.S. firm or industry association is convinced that
attempts to sell in a particular country are failing not
because of cost or quality, but because of market
barriers. Even then, a firm or industry association
might balk at preparing a petition, given the expense
(table 4-2), delay, and uncertain results. The USTR
has initiated cases on its own, especially in recent
years,64 but those actions mostly involved long-
standing problems that attracted considerable con-
gressional attention. For example, under the so-
called Super 301 provision, the Administration was
directed to identify the highest priority offending
countries and initiate Section 301 cases on their most
important practices.65 Cases 74 and 75 in table 4-3,
dealing with the Japanese Government’s procure-
ment of satellites and supercomputers respectively,
stemmed from this process.

Delay can occur after a case is supposedly over.
Case No. 52 in table 4-3 concerned Korea’s intellec-
tual property protection. Although Korea passed

. . “,

remedial legislation in 1987, many problems re-
mained into 1989.

These long delays arise because the United States
is reluctant to retaliate or even start a Section 301
case. Retaliation, unless it ultimately induces the
foreign country to change its practice, rarely solves
the problems of the complaining U.S. industry.66

Retaliatory restrictions on the import of goods from
another country would in most cases violate GATT,
and the open nature of Section 301 proceedings
would instantly expose this violation to the world.a7

And while use of Section 301 does not violate GATT
until retaliation occurs, starting an investigation
does anger other countries, which perceive Section
301 as an assertion that U.S. law takes precedence
over GATT. Such criticism might be somewhat
hypocritical: if the target country maintains market
barriers, overt or hidden, that could violate at least
the spirit of GATT. However, this criticism is a
political force to be reckoned with.

Retaliation against a foreign trade barrier would
itself be a trade barrier, and could provoke counter-
retaliation with still more market closures. For this
reason sanctions, even as retaliation, are philosophi-
cally repugnant to the USTR and the Administration,
for whom free trade is a paramount goal. On a



Table 4-3-Selected Section 301 Cases

Date of Effective date
Case petition or and nature Subsequent Wait for
No. Country Subject Prior history self-initiation of relief history relief

48 Japan Semiconductors: issues
including access to Japa-
nese market.

● 49 Brazil Policies toward the in-
formatics industry (com-
puter and computer-
related products), includ-
ding import restrictions and
inadequate intellectual
property protection.

Many sets of negotia-
tions on market access
since about 1972; U.S.
firms’ market share
stayed roughly constant
at only 10 percent (far
below what U.S. firms
would have achieved in
an open market) despite
several ostensible lib-
eralizing moves by the
Japanese Government.

Negotiations since 1984.

June 14, 1985 July 31, 1986: Japan
signed an agreement ex-
pressing the expectation
of gradual, steady im
provement in access; in
a secret side letter, Japan
acknowledged the U.S.
goal that import penetra-
tion of Japanese market
would rise over 5 years
to 20 percent.

(Apr. 17, 1987: United
States retaliated for
Japan’s failure to im-
prove market access, by
increasing duties on cer-
tain computers and
power hand tools from
Japan.) Serious Japa-
nese Government effort
to improve access com-
menced in 1989, lead-
ing to first substantial
increase in import share
of Japanese market, which
was 13 percent in 1990
(improved from 10 per-
cent, but much lower
than expected from
agreement).
New agreement signed
June 4, 1991, effective
Aug. 1,1991, with target
of 20-percent import
penetration by the end
of 1992.

Sept. 16, 1985 Oct. 6, 1986: Brazil un- substantial import
dertook administrative re- restrictions continued
forms designed to re- into at least Febru-
duce import restrictions. ary 1991.

1987: Brazil passed
remedial copyright
legislation to protect
computer software.

Negotiations still ongoing

About 18 years for
some improvement
in market share;
goal of much greater
market share not
achieved after about
19 years.

About 2 years to start
removing import re-
strictions, with sub-
stantial restrictions
lasting at Ieast 6-7
years; about 3 years
to fix intellectual
property protection.

as of February 1991. -



Table 4-3-Selected Section 301 Cases-Continued

Date of Effective date
Case petition or and nature Subsequent Wait for
No. Country Subject Prior history self-initiation of relief history relief

● 52 Korea Inadequate protection of
intellectual property
rights, including patent
protection and copyright
protection for software.

● 56 Taiwan Customs valuation sys-
tem.

61 Brazil Lack of patent protec-
tion for pharmaceuticals.

Extensive bilateral nego-
tiations starting in March
1983 (patent) and in 1984
(copyright).

In 1979 Taiwan agreed
that by Jan. 1, 1986, it
would value imports, for
customs purposes, based
on the invoice price,
rather than determining
the value by administra-
tive rules. By Aug. 1,
1986, Taiwan still had
not switched over.

Negotiations since 1985.

68 Argentina Pharmaceuticals: inade- Negotiations since 1985.
quate patent protection,
and discriminatory regis-
tration requirements.

NOV. 4, 1985 July 1, 1987: Korea Many problems re-
passed remedial patent mained into 1989.
and copyright
legislation.

Aug. 1, 1986 Oct. 1, 1986: Taiwan
changed its customs
valuation system to use
invoice prices.

June 11, 1987 (Oct. 20, 1988: United
States retaliated by in-
creasing duties on some
imports from Brazil.)

June 26, 1990: Brazil’s
President announced
that he would propose
remedial legislation to
Brazil’s legislature by
Mar. 20, 1991.

(July 2, 1990: United
States removed its re-
taliatory duties.)
Remedial legislation not
passed as of spring, 1991.

Aug. 10, 1988 Fall of 1989: Argentina No remedial legisla-
agreed to introduce re- tion enacted as of
medial legislation by fall Mar. 5, 1991.
of 1991. The petitioner
then withdrew its peti-
tion.

About 3-4 years to
start improving intel-
lectual property pro-
tection; many prob-
lems remained for
about 5-6 years.
About 7 years.

At least about 6
years.

At least about 6
years.



Table 4-3-Selected Section 301 Cases-Continued

Date of Effective date
Case petition or and nature Subsequent Wait for
No. Country Subject Prior history self-initiation of relief history relief

70 EC Export restrictions on cop
per scrap, which alleg-
edly depressed the price
of scrap within the EC
and raised it elsewhere,
thereby giving an advan-
tage to EC brass fabrica-
tors.

Overall import licensing
scheme, including prohib
ited items, quotas, and
lack of transparency.

● 74 Japan Discriminatory govern-
ment procurement of
satellites.

*73 Brazil

● 75 Japan Discriminatory govern-
ment procurement of
supercomputers.

Negotiations since 1984
or earlier.

In 1983, Japan published
its “Long Range Vision
on Space Development,”
in which Japan banned
all public and private pur-
chases of foreign satel-
lites. The U.S. Govern-
ment immediately initi-
ated negotiations. Japan
agreed to remove the
ban on private purchases
but held fast to its ban
on public purchases.

Discriminatory behavior
since 1976, when U.S.
machines were first avail-
able. Negotiations since
1985, including an agree-
ment signed in 1987,
which proved to be inef-
fective.

. . . ---- —-
NOV. 14, 1988 EC agreed to remove

export restrictions for at
least 1990.

June 16, 1989 May 14, 1990: import
regulation thoroughly
changed, removing ob-
jectionable features.

June 16, 1989 June 15, 1990: Japan
signed an agreement for
open procurement prac-
tices, except for R&D
satellites.

June 16, 1989 Mar. 22, 1990: Japan
signed an agreement for
open and fair procure-
ment practices.

As of May 1991, it
was too early to tell if
this agreement would
stop Japan’s dis-
crimination in pro-
curement.

1 year, 2 months

About 6 years

About 7 years

At least about 5 years
since negotiations
commenced; at least
about 14 years since
Japanese discrimina-
tion began.



Table 4-3-Selected Section 301 Cases-Continued

Date of Effective date
Case petition or and nature Subsequent Wait for
No. Country Subject Prior history self-initiation of relief history relief

79 Norway Discriminatory govern- July 11, 1989 Apr. 26, 1990: Norway 9 months
ment procurement of took measures designed
electronic toil collection to ensure fair consider-
equipment. ation of the petitioner in

future procurements.

* Denotes cases initiated without a petition (self-initiated by USTR).
NOTE: The prior and subsequent histories given for cases were found from readily available sources. Further research might reveal in some cases that the problem started earlier or lasted later.

If so, the waiting times for relief in those cases would be longer than those stated.

SOURCE: This table relies almost entirely on published USTR sources: Office of the United States Trade Representative, “Section 301 Table of Cases,” computer printout dated Jan. 17,1991, and
Federal Register notices cited therein; Office of the United States Trade Representative, National Trade Estimate Reporf on Foreign Barriers, annual reports for 19851987, 1989-1991;
Office of the United States Trade Representative, “Report to Congress on Section 301 Developments Required by Section 309(a) (3)of the Trade Act of 1974, ’’semiannual reports covering
January 1989throughJune  1990; Office of the United States Trade Respresentative, “United States, Japan Conclude SemiconductorAgreement,” press release, No. 91-21, June 4,1891
(for Case No. 46); Donald Phillips, Assistant United States Trade Representative, testimony at hearings before the House Committee on Energy and Commerce, Subcommittee on
Commerce, Consumer Protection and Competitiveness, May9, 1990, Serial No. 101-149, pp. 6-11 (for Case No. 48). Other sources were relied on for particular cases: discussion in this
Chapter, and also Clyde V. Prestowitz,  Jr., Tradjng  P/aces; How WeA//owedJqoan  To T*e The Lead(New York, NY: Basic Books, 1988), p. 62 (Case No. 46, prior history); USTR  Official,
personal communication, Feb. 27,1991 (Case No. 49, subsequent history into 1991); USTR  Official, personal communication, Mar. 5,1991 (Case No. 61, subsequent history); USTR
Official, personal communication, Mar. 5,1991 (Case No.68,  events after initiation of investigation); chapter6  of this report (Case No. 75, showing that Japan’s discriminatory procurement
ofsupercomputers  started in 1976); Jonathan Streeter,  Supermmputer  Industry Analyst, International Trade Administration, U.S. Department of Commerce, personal communication,
May 21,1991 (Case No. 75, subsequent history).
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pragmatic level, sanctions could hurt downstream
users of the affected products. For example, when
Japan violated the 1986 semiconductor agreement
and USTR drew up a proposed list of Japanese
products on which to increase tariffs in retaliation,
many U.S. firms that purchased items on the
proposed list testified and lobbied against the
action.68 Sanctions can also hurt U.S. firms with
operations or joint venture partners
concerned.

Japan’s Barriers
With the limited effectiveness of

in the country

GATT dispute
resolution procedures and Section 301, foreign
market barriers often persist for years. This is
especially true with Japan. In 1990, the United States
had a $42 billion bilateral trade deficit with Japan,
accounting for about 40 percent of the United States
total trade deficit (figure 4-3). This deficit has many
causes, including often superior Japanese products,
U.S. dissavings and high Japanese savings, and
inadequate efforts by some U.S. firms to sell to
Japan. However, one important cause is a rich
network of market barriers, including official gov-
ernment action and regulation, unofficial advice
from government to industry, government toleration
or encouragement of anticompetitive activity, and a
business culture in which Japanese companies
maintain long-term relationships and prefer to deal
with other Japanese businesses-.@ -

Figure 4-3-U.S. Trade Deficit With Japan
and the World, 1983-1990

Billions of 1990 dollars
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I I

“5° mltl ----l
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m Deficit with Japan m Deficit with the
rest of the world

NOTE: Amounts were converted to 1990 dollars using GNP deflators from
the Department of Commerce, Bureau of Economic Analysis.

SOURCE: International Monetary Fund, DirwtionofTra&Statisti@,  1990,
pp. 402-403, and U.S. Department of Commerce, Bureau of
Economic Analysis, Survey of Current Business, vol. 71, No. 5,
May 1991, pp. S-16, S-17.

Some have likened Japan’s trade obstacles to an
onion: when one layer is peeled away, another is
waiting below. This happened with semiconductors
and supercomputers, as discussed above. It occurred
from 1980 to 1983, when U.S. producers of alumi-
num bats tried to have their bats certified for use in
Japan by the government-run children’s baseball
league. First certification was flatly denied, even
though that went against an agreement signed by
Japan in 1979 as part of GATT’s Tokyo Round.
Then certification was offered but conditioned on
meeting discriminatory standards requiring an alloy
seldom used in the United States and abase plug not
used in U.S.-made bats. Then the standards were
changed, but U.S. factories, because they were
outside Japan, could not be qualified as meeting the
standards, so that each lot of bats would have to be
opened and inspected individually. Finally the
inspection issue was resolved, but Japanese distribu-
tors refused to carry U.S.-made bats, effectively
shutting U.S. producers out of the market. Each step
required high-level U.S. Government involvement.70

As another example, in 1989 a well-known
American manufacturer approached the USTR with
a fully documented problem. Two Japanese trade
journals would not run its ads because of pressure
from the firm’s Japanese competitors. Glen Fu-
kushima of the USTR staff raised this case infor-
mally with a contact in MITI, and the problem was
quickly resolved. Mr. Fukushima commented that,

While the outcome of this case is positive, it is
troubling to realize that it required the intervention
of USTR and MI’TI, potential congressional involve-
ment, and 1 year of frustrated effort for a major,
well-established, and well-endowed American com-
pany even to place an ad in two Japanese trade
journals-several stages removed from actually
making a sale to Japanese users.71

The difficult task of opening Japanese markets is
made worse by the scant U.S. Government resources
devoted to the problem. The equivalent of only about
15 full time staff at the USTR’s office work on trade
with Japan.72 While USTR is assisted by other
agencies, U.S. negotiating teams have often been far
smaller and less well prepared than Japanese teams .73
The U.S. agencies have faster staff turnover than
their Japanese counterparts, especially at the most
senior (political) levels. This has caused the United
States to repeat mistakes and has made interagency
coordination more difficult.74
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New Approaches

Difficulties in removing Japanese trade protection

have led the U.S. Government to consider alternative

approaches. In 1986, the United States tried a new

approach, putting forward its expectation that the

foreign share of Japan’s semiconductor market

would rise to 20 percent over 5 years. Rather than

trying to identify every market barrier, a seemingly

hopeless task, the United States in effect asked Japan

to identify and remove barriers on its own as needed

to reach the target import level. While the 20-percent

goal has not been achieved, the 1986 U.S.-Japan

semiconductor agreement, together with retaliation

for Japan’s breach of it, did improve U.S. market

share after more than a decade of failed attempts.

This results-oriented approach was endorsed in

February 1989 by the top-level industry advisory

group to the USTR,75 but apparently has not been

used in other cases.

Another approach has been to try to remove many

trade barriers at once in a given sector. This

approach was used in five sectors—telecommunica-

tions, electronics, forest products, medical equip-

ment and pharmaceuticals, and autos and auto parts

—in the Market-Oriented Sector-Selective (MOSS)

talks, begun in 1984. Overall, the talks focused

high-level attention on certain market obstacles,

reduced them, and opened communication channels

to resolve follow-up disputes. The talks seem to have

helped U.S. firms increase their exports to Japan,

though many companies reported continuing prob-

lems. The most substantial increases in exports

occurred in telecommunications and in medical

equipment and pharmaceuticals, for reasons includ-

ing easily identifiable barriers that the Japanese

Government could readily fix; strong U.S. presence

already in Japan poised to take advantage of market

liberalization; some industry support within Japan

for market liberalization; and negotiators’ ability

and teamwork. Subsequent monitoring by the U.S.

Government was crucial to translating the agree-

ments into tangible trade gains. 76 For example,

because of the MOSS talks Japan made it easier to
certify U.S.-made cellular telephones for use in

Japan, but follow-up U.S. Government intervention

was necessary to get permission for Motorola to

serve the Tokyo cellular market.77

Yet another approach considers the whole econ-

omy. The Structural Impediments Initiative (SII),

launched by President Bush and Prime Minister Uno

in July 1989, sought “to identify and solve structural

problems in both countries that stand as impedi-

ments to trade and to balance of payments adjust-

ment. ’7 8 In a June 1990 joint report, each side

resolved to modify economic practices responsible

for much of the bilateral trade imbalance. Japan

pledged to decrease its trade surplus, for example, by

increasing spending on public works projects, liber-

alizing restrictions on large retail stores, and enforc-

ing its antimonopoly laws. The United States stated

that to decrease its trade deficit it would, among

other things, encourage more consumer savings;

reduce the budget deficit; support commercially

relevant R&D; reform various areas of Federal or

State regulation, such as antitrust, product liability,

and export controls; improve export promotion

efforts; and improve education and work force

training. 79 The countries agreed to seven follow-up

meetings in the next 3 years, at the level of deputy

or assistant cabinet officer and vice or deputy

minister, to review progress, discuss problems, and

produce annual joint reports.80

The U.S. commitments stopped far short of the

fundamental and wide-reaching changes necessary

to reverse the competitive decline. In May 1991, the

Administration noted that Japan had made “wel-

come progress in a number of areas” during the SII

agreement’s frost year, though ‘‘additional progress

in all areas is necessary in order to contribute further

to the goals of opening markets, reducing trade and

current account imbalances, and improving the

quality of life in Japan.”81 Most observers outside

the U.S. Government are less optimistic. Some

commentators believe that the SII talks will not

substantially open Japanese markets, and that the

only approach that will work is to demand specific

market shares, as was done for semiconductors.82

The U.S. Government has also used a systematic

approach to deal with the EC’s evolving trade and

industry policies. An interagency task force, led by

USTR, was formed in early 1988 to study EC-92 and

help avoid a “Fortress Europe” with strong trade

barriers to outsiders. The task force has 12 working

groups on specific issues, such as technical stand-

ards, quantitative restrictions, investment, and rules

of origin. 83 It has established U.S. Government

positions, developed relationships with EC officials,

and negotiated to influence EC legislation before it

is agreed to at the EC level. The task force has

influenced EC policies in areas including standards-
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setting procedures, reciprocity provisions, and rules

of origin.

SUBSIDIES AND DUMPING

Subsidies and Dumping: What They Are,
Why They Matter

Governments can by domestic policies give their

national industries advantages in international com-

petition. Occasionally governments have made out-

right payments to firms; more commonly, benefits

take a less direct form, such as R&D support, tax

breaks, loans on preferential terms, and provision of

raw materials at below-market prices. Recognizing

that such benefits can adversely affect industries in

other countries, GATT sometimes permits those

countries as a countermeasure to levy extra import

duties called countervailing duties. Countervailing

duties are allowed only if the benefits constitute a

“subsidy” under the law. GATT does not directly

define subsidies; U.S. law defines a subsidy as ‘‘any

bounty or grant” paid ‘‘upon the manufacture or

production or export of any article or merchan-

d i s c . ” ~

Subsidies are of two types: export and domestic.

Export subsidies apply only when goods are ex-

ported. For example, in 1985 New Zealand paid its

producers of carbon steel wire rod 10.5 percent of the

value of the exported product.85 Other examples

include preferential loans to finance exports and a

reduction in corporate income tax conditioned on

export performance. GATT largely prohibits export

subsidies. 86

Domestic subsidies are those paid whether or not

goods are exported. Benefits might be in proportion

to the firm’s total production--e.g., the provision of

a raw material at a below-market price. Or benefits

might be given to the company with no clear relation

to a particular product; this could occur, for example,

with R&D support or preferential loans for capital

investment. Under U.S. law, domestic subsidies

must be limited to ‘‘a specific enterprise or industry,

or group of enterprises or industries. ’ ’87 Broader

benefits enjoyed by companies in other countries,

such as abetter educated work force or easier access

to long-term financing for all manufacturers, do not

count as subsidies.

As acknowledged by the GATT Subsidies Code,

domestic subsidies “are widely used as important

instruments for the promotion of social and eco-

nomic objectives. ’ ’88 Accordingly, GATT does not

prohibit domestic subsidies. However, the G A T T
Subsidies Code considers that domestic subsidies,

by giving one nation’s businesses an advantage in

international competition, ‘‘may cause or threaten to

cause injury to a domestic industry” in another

nation. 89 In such circumstances, GATT permits the

second nation to levy a countervailing duty. It is

imposed in addition to any other duties normally

collected and must be no more than the value of the

subsidy. For example, if a foreign nation provided

coal at below-market prices to steel companies,

saving $10 per ton of steel produced, then the

maximurn countervailing duty allowed would be

$10 per ton.

It is not always possible to levy countervailing

duties to fully capture and neutralize the benefits

foreign companies receive from their governments.

GATT permits an alternative countermeasure: anti-

dumping duties, which can be imposed only when a
foreign frm is “dumping.” Dumping is the selling
of goods in an export market at less than a
benchmark ‘fair value.’ The benchmark is the price
in the home market ‘‘in the ordinary course of
trade."90 If no such home market price exists
because, for example, there are no home market
sales or the home market sales are not made in arm’s
length deals91, then the benchmark can be either the
price in the ordinary course of trade in a third
country, or a price constructed from “the cost of
production. . . plus a reasonable addition for selling
cost and profit."92

Although GATT appears to relegate costs to a
subordinate role, as an option only when home
market price cannot be used, the United States and
other major users of antidumping duties interpret
these provisions as giving costs a primary role.
These countries provide that sustained home market
sales at a price below the cost of production
(excluding profit) will not be deemed to be in the
ordinary course of trade and should be disregarded
in determiningg the home market price. Therefore,
any home market price actually used will normally
be at least the cost of production excluding profit;
sales below this level will be considered dumping. If
all of the home market sales for a sustained period
are below the cost of production excluding profit,
then there will be no home market price in the
ordinary course of trade, so that the benchmark used
will be a constructed price consisting of costs
including profit.93
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GATT states that dumping “is to be condemned
if it causes or threatens material injury to an
established industry,” or “materially retards the
establishment of a domestic industry,” in the
importing country.% GATT does not prohibit dump-
ing in these circumstances. Rather, as with domestic
subsidies, it allows the importing country to levy an
antidumping duty, which must not be more than the
amount necessary to bring the price up to the
benchmark value. This amount is called the “dump-
ing margin.” Antidumping duties, like countervail-
ing duties, are in addition to any other duties
normally collected.

Sustained dumping by foreign producers is often
a sign that those producers enjoy an advantage in
international competition due to either government
policies or societal features such as industry struc-
ture and habitual business practices, which them-
selves may result in part from government policies.
This is true for both price-price dumping (selling in
an export market for less than at home or in another
export market) and price-cost dumping (selling in an
export market for less than costs). With price-price
dumping, the foreign producer can use its sales in the
high-priced market (usually the home market) to
subsidize its sales in the low-priced export market.
The price difference is often due to protection in the
high-priced market.95 While one way to end the
foreign fins’ advantage might be to remove the
foreign market barriers, in practice that can be
difficult.96 Sometimes the foreign producers’ home
government tolerates or even encourages cartel
pricing; this elevates the home market price beyond
what it would be with protection alone and increases
the profits from home market sales that are available
to subsidize low-priced exports.

Price-cost dumping indicates that the foreign
supplier has a special advantage. Sustained sales
below cost are normally possible only if the sales are
somehow subsidized. In some cases, countervailing
duty law could be used instead of antidumping law.
Countervailing duty law could address subsidies
provided by the government, and even those pro-
vided by related firms (e.g., in a Korean chaebol or
Japanese keiretsu).sT But a fro’s cross-subsidy
between product lines would not come under coun-
tervailing duty law, so that only antidumping law
could provide relief.

Sustained sales below cost could be part of a
long-term plan to gain experience and market share

in a high-reward industry, which could lead to high
future profits that might more than pay back the loan
with interest.98 In this case, the sales need not be
subsidized, they need only be financed. For exam-
ple, in the mid-to-late 1980s, capital for industrial
growth was available to Japanese firms on better
terms and with less pressure for short-term profits
than in the United States. This included funding
from the government, banks, and related firms.99

Japanese dumping of DRAMs in the mid- 1980s can
be viewed in this light; U.S. firms did not have the
financial backing to undergo the massive losses that
the larger Japanese firms swallowed, so most U.S.
DRAM producers exited the field. Japanese firms
emerged as the dominant producers.

When used in high-reward industries, both price-
price and price-cost dumping can enable producers
to achieve economies of scale and learning. Both
types of dumping can help utilize excess capacity in
industries experiencing slack demand. For example,
during the late 1970s and the early 1980s, there was
a worldwide excess steelmaking capacity. Steel
firms in the EC, Japan, and many other countries had
substantial market protection at home while they
dumped in the more open U.S. market.l00 Since their
facilities would otherwise stand idle, foreign firms
could cut their losses by selling in the U.S. market
for more than their variable costs, even if that was
less than they charged at home, and less than their
fully allocated costs.101

In the United States, it has often been said that
subsidies and dumping are unfair. This label irritates
foreign firms and countries accused of these prac-
tices, who often do not consider that they have done
anything unfair. Rather than debating whether these
practices are unfair, it is more helpful to recognize
that government action, societal structure, or a
combination of the two can give foreign firms a
special advantage against which U.S. companies
often cannot compete unaided. Countervailing and
antidumping duties should be seen ‘‘not as a
response to so-called unfairness, but rather as an
‘interface’ or buffer mechanism to ameliorate diffi-
culties . . . caused by interdependence among differ-
ent economic systems. "102

Countervailing Duty and Antidumping Cases

The United States and other countries have laws
to provide for investigations of subsidies and dump-
ing and assessment of countervailing and antidump-
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ing duties.103 Figures 4-4 and 4-5 show the countries
most active in these proceedings, based on new
investigations completed from January 1987
through June 1990. During this period the United
States was the leading user of countervailing duty
proceedings; Latin America, the Pacific Rim, and
the EC were leading targets. The United States,
Australia, Canada, and the EC most often used
antidumping proceedings, while the Pacific Rim
(especially Japan and Korea), the EC, nonmarket
economies, Central and South America, and the
United States were the primary targets. Antidump-
ing cases were far more common than countervailing
duty cases. Tables 4-4 and 4-5 detail who brought
cases against whom and how many resulted in some
final government action.104 Tables 4-6 and 4-7 list
how many final actions by each country were
outstanding as of June 30, 1990.105

From these figures and tables it appears that in
recent years the United States has been by far the
biggest user of both countervailing and antidumping
duties. This does not necessarily mean, however,
that the United States is more aggressive in their use.
The United States has a large, relatively open market
that attracts imports. Countries with more market
barriers have less need to impose countervailing and
antidumping duties. The United States’ principal
trading partners use subsidies more often,106 so the

United States has more occasion to levy countervail-
ing duties. As for antidumping cases, the United
States has not always been out in front. In the 1980s,
Australia brought 30 percent of all reported cases;
the United States brought 28 percent, Canada 20
percent, and the EC 19 percent.107

GATT allows countervailing and antidumping
duties only if “the effect of the dumping or
subsidization . . . is such as to cause or threaten
material injury to an established domestic industry,
or is such as to retard materially the establishment of
a domestic industry. " 108 This condition is called the
injury test or requirement. Under U.S. law, the injury
or threat of injury must be caused by the dumped or
subsidized “imports’ rather than by the ‘‘dumping
or subsidization” itself. 109 U.S. law imposes the
injury test in every antidumping case; for counter-
vailing duty cases, however, the injury requirement
applies only to countries that have signed the GATT
Subsidies Code (this includes the United States’
major trading partners), have ‘‘assumed obligations
with respect to the United States which are substan-
tially equivalent to obligations” under the GATT
Subsidies Code, or are otherwise entitled by interna-
tional agreement to application of the injury test.110

The Department of Commerce determines whether
goods are subsidized or dumped and by what

Figure 4-4-New Countervailing Duty Cases Completed, January 1987
Through June 1990
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SOURCE: Semiannual filings by signatories of the GAIT Subsidies Code to the Committee of Signatories, provided
by the U.S. Department of Commerce, International Trade Administration.
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Figure 4-5-New Antidumping Cases Completed, January 1987 Through June 1990
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SOURCE: Semiannual filings by signatories of the GAIT Antidumping Code to the Committee on Anti-Dumping
Practices, provided by the U.S. Department of Commerce, International Trade Administration.

Table 4-4-New Countervailing Duty Cases Completed January 1,1987 Through June 30, 1990

Cases filed against:

Other Other
United New Western South Pacific Latin
States Australia Zealand Canada Europe Korea Other EC Rim America Total

Cases filed by:
United States

Final action . . . . . . . . . . . . . . . . . .
No final action . . . . . . . . . . . . . . . .

Australia
Final action . . . . . . . . . . . . . . . . . .
No final action . . . . . . . . . . . . . . . .

New Zealand
Final action . . . . . . . . . . . . . . . . . .
No final action . . . . . . . . . . . . . . . .

Canada
Final action . . . . . . . . . . . . . . . . . .
No final action . . . . . . . . . . . . . . . .

Total
Final action . . . . . . . . . . . . . . . . . .
No final action . . . . . . . . . . . . . . . .

1
0

1
0

1
0

1
0

1 1 2
0 0 0

3 1 1 3 4
3 1 1 3 2

0 1
1 1

0
2

3 1 1 3 6
4 1 1 4 6

8 9
5 3

0 0
1 3

1
3

8 10
6 9

30
18

2
6

1
3

3
4

36
29

SOURCE: Semiannual reports submitted by signatories of the GATT Subsidies Code to the Commitee of Signatories, provided by the U.S. Department of
Commerce, International Trade Administration.

Additional explanation is given in the accompanying text.

amount, and the ITC determines whether the injury grounds for believing that subsidies or dumping
test is satisfied. While the government can start an have occurred and that the injury requirement is
investigation on its own, that very rarely happens; satisfied. The petition must identify any known
usually an investigation begins only when industry foreign manufacturers and exporters, as well as U.S.
petitions the government and sets out sufficient importers, wholesalers, and retailers of the foreign
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Table 4-6--Outstanding Measures Against Subsidies
as of June 30, 1990

Negotiated quantity
restraint or

Country Duties other agreement Total

United States . . . . . . . . . 73 13 86
Canada . . . . . . . . . . . . . . NAa NAa

9
Australia . . . . . . . . . . . . . . NAa NAa

1
aNA - Not available. Canada and Australia did not describe the nature of

their outstanding orders.
NOTE: All other signatories reported no outstanding orders.

SOURCE: Semiannual reports submitted by signatories of the GAIT
Subsidies Code to the Committee of Signatories, provided by
the U.S. Department of Commerce, International Trade Admin-
istration.

Table 4-7-Outstanding Antidumping Measures
as of June 30, 1990

Price
Country Duties undertakings Total

United States . . . . . . . . . . . . . . . 192 6 198
ECa

. . . . . . . . . . . . . . . . . . . . . . . . . 82 53 135
Canada . . . . . . . . . . . . . . . . . . . . . 69 12 81
Australia . . . . . . . . . . . . . . . . . . . . 12 0 12
New Zealand . . . . . . . . . . . . . . . N Ab N Ab

11
aData for the EC is as of Feb. 1, 1990. The EC filed no Semiannual report

for the first half of 1990;that would normally imply that no additional action
had been taken.

bNA = Not applicable. New Zealand did not describe the nature of its
outstanding orders.

NOTE: All other signatories reported no outstanding orders.

SOURCE: Semiannual reports submitted by the signatories of the GAIT
Antidumping Code to the Committee on Anti-Dumping Prac-
tices.

goods. Those respondents are invited to participate
in the investigation, along with the government of
the foreign country involved.

Figures 4-6 and 4-7 show the progress of anti-
dumping and countervailing duty cases through the
Commerce Department and the ITC, along with the
number of cases that have progressed through each
stage for all cases completed between January 1987
and June 1990. The figures show that cases with the
injury requirement progress through three stages. At
each stage, the case can end with no relief; only if all
three stages are passed is relief granted. First, the
ITC makes a preliminary determination of whether
there is reason to believe that the injury requirement
could be satisfied. Second, the Commerce Depart-
ment determines whether the imports at issue are
subsidized or dumped, and if so by how much. Third,
the ITC makes its final determination of whether the
injury test is satisfied.

If subsidies or dumping are found, and if any
applicable injury test is passed, the government

issues an order, enforced by the Customs Service,
assessing countervailing or antidumping duties in an
amount equal to the subsidy value or dumping
margin. In dumping cases, each subsequent ship-
ment is assessed an antidumping duty based on how
much that particular shipment is priced below the
benchmark “fair value. ” Thus, foreign exporters
can avoid paying any duty by raising prices up to the
fair value, which they often do. In both subsidy and
dumping cases, annual reviews are conducted on
request to determine whether the amount of subsidy
or the “fair value,” respectively, has changed. If so,
the duties already paid for that year are adjusted; the
exporter then pays any additional amount due or is
refunded any overpayment. The U.S. Government
sometimes accepts an agreement by the foreign
government or exporters to eliminate the subsidy or
limit the quantity of exports to the United States, in
lieu of a countervailing duty.111 Or, instead of
levying an antidumping duty, the United States
might accept an agreement by the foreign exporters
to raise prices.112

The Effectiveness of U.S. Countervailing
Duty and Antidumping Law

Countervailing duty and antidumping laws have
helped somewhat to protect U.S. industries from
advantaged foreign competition. However, the ef-
fect of these laws is limited. The reasons come in two
clusters. First, the imposition of countervailing and
antidumping duties is slow and uncertain. Second,
even if they were promptly applied, countervailing
and antidumping duties would often be inadequate
to neutralize the advantage of foreign companies.

Delay and Uncertainty in Imposing Duties

The government normally will start an investiga-
tion only when an affected U.S. business files a
petition. This takes considerable time and effort. The
firm must suspect that subsidies or dumping are at
work; it could take months or even years to piece
together why certain sales were lost and conclude
that there is more than just ordinary stiff competi-
tion. For example, a company might suspect dump-
ing only after it is forced to make a series of painful
price cuts in response to foreign competition. The
company must be aware that a legal remedy exists;
some fins, especially smaller ones, do not know
that. Plus there is a certain inertia to overcome. The
Torrington Co. waited until March 1988 to file
petitions regarding dumping of ball bearings from
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Figure 4-6-Decisions in U.S. Countervailing Duty Cases Completed,
January 1987 Through June 19901

Total cases filed
3 9
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NOTES: 1. This table does not include 7 cases that were “terminated” before a final determination was made and 5
cases for which insufficient data was provided.
2. In these cases, injury was found for some of the products at issue but not for others.

SOURCE: Unpublished data, U.S. International Trade Commission.

several countries, even though dumping and injury
were apparent by early 1987.113 When asked about
the delay, a Torrington official stated: “Most
businessmen worry about the day-to-day order book.
To start a trade action, you must sit back. ’’114

To file a petition, a firm must present sufficient
evidence of both injury and subsidies or dumping.
Regarding subsidies, the petitioner must identify
particular subsidy programs before the government
will investigate them, but it can be difficult for U.S.
firms to learn about these programs. With dumping,
the petitioner must first get evidence of the prices at
which the imported goods are sold in the United
States. These prices would often be known only by
the foreign producer and the domestic purchaser;
those parties would not want to help the petitioner
because any antidumping duties would be assessed
against their goods. The petitioner then would have
to document the foreign manufacturer’s home mar-
ket price or costs of production. This too can be
difficult, especially if the petitioner has no presence
in that country. Evidence concerning injury can be
elusive, because at issue is the state of the whole
domestic industry, not just the fro(s) filing the

petition. The other companies in the domestic
industry might not wish to give petitioners the
information they need; for example, they might be
unwilling to share sensitive business information, or
they might be foreign-owned, with loyalties to the
respondents’ Camp.11s

Even if a firm comes up with the necessary
information, other factors could dissuade it from
preparing a petition and fighting the case. The frost
is expense, which typically ranges in the hundreds of
thousands of dollars for the initial case (table 4-2),
not counting employee time. Additional expense is
incurred for court appeals, which are frequently
taken, and for subsequent annual reviews, which are
frequently conducted. Some recent cases have been
quite expensive. For example, in 1989 Bethlehem
Steel filed both an antidumping and a countervailing
duty petition against steel rails from Canada, which
resulted in substantial duties.116 To win the case at
the Commerce Department and ITC, and to defend
the victory on appeal, took over $1 million.117 When
cases are filed against more than one country, the
expense increases. The ball bearings cases filed by
the Torrington Co. in 1988 included nine countries,
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Figure 4-7—Decisions in U.S. Antidumping Cases Completed, January 1987 Through
June 1990i

Total cases filed
109
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NOTES: 1. This table does not include 10 cases that were “terminated” (9 cases) or “suspended” (1 case) before a
final determination was made.
2. In this case, dumping was found for some of the products at issue but not for others.
3. In these cases, injury was found for some of the products at issue but not for others.

SOURCE: Unpublished data, international Trade Commission.

at an estimated cost of $4 to $5 million.118 The high
costs can discourage firms, especially smaller ones,
from filing petitions.119 In estimating the expense, a
firm must consider the many reasons why it could
lose the case and that even a successful case might
not provide effective relief. The expense, uncer-
tainty, and difficulties of gathering information
dissuaded U.S. manufacturers of rock crushing
machines from filing a case in the late 198% (box
4-b).

In response to the high legal and other fees as
reported by the General Accounting Office (table
4-2), Congress in 1988 stepped up the role of the
ITC’s Trade Remedy Assistance Office (TRAO).120

TRAO can help small businesses represent them-
selves. TRAO gives behind-the-scenes technical and
legal advice, including explaining the law and
procedures, identifying relevant precedents, consult-
ing on strategy, and reviewing draft petitions and
briefs prepared by the firm. Since the 1988 legisla-
tion, TRAO has helped several companies file and
pursue dumping cases. While companies have been
pleased with the assistance, there are some inherent
limitations to how much TRAO can help. Petitioners

representing themselves have no access to confilen-
tial business information submitted by other parties;
the ITC makes this information available only to
outside counsel and consultants. This information is
central to many cases, and lack of access puts a party
at a tremendous disadvantage in formulating strat-
egy and framing legal arguments. Further, even with
TRAO’s help, it requires immense effort for a firm
to represent itself.

Businesses can be discouraged from filing peti-
tions because they fear retaliation-by the accused
firm or a related one that might be the prospective
petitioner’s supplier or customer for some products,
or by the foreign government. For example, it is
widely believed that the U.S. commercial airframe
manufacturers, Boeing and McDonnell Douglas, for
many years did not file a countervailing duty case
against large subsidies received by the members of
the Airbus consortium from the governments of
Britain, Germany, and France, for fear that those
governments would direct their national airlines to
buy fewer U.S. airplanes. As another example, in the
spring of 1991, a survey by the U.S. and Japanese
Governments found that auto parts were priced 108
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Box 4-B—An Unfiled Dumping Casel

The U.S. rock crushing machinery industry is composed of about nine companies with total annual sales of
about $175 million (including new units and spare parts). These machines are used in many public works and
construction projects. The steady decline in infrastructure spending over the 1980s greatly reduced the demand for
crushing equipment; 1989 sales were half those of 1979. The situation was made worse by sales lost to low-priced
imports from Japan, Korea, and Taiwan that appeared in the early 1980s. After 1985, as the dollar was devalued
the U.S. firms expected some relief, yet the imports’ dollar price did not rise. Manufacturers lost sales in both 1987
and 1988 of some 20 to 30 machines out of 200 or 300 total sales in the United States; the west coast firms were
hardest hit. Though the U.S. producers might well have been able to win a dumping case against the imports, they
never filed one. The industry’s attempts, and the problems it faced, show how hard it can be to use antidumping
law, especially for small businesses.

One west coast producer, referred to here as Firm A, organized an ad hoc committee of manufacturers and acted
as the spokesman to the government. The commerce Department’s International Trade  Administration (ITA) gave

Firm A the legal definition of dumping. Since they were unable to determine the Japanese firms’ home market
prices, the U.S. manufacturers would have to show dumping on the basis that the Japanese machines in the U.S.
market were priced below the cost of production. This required an analysis of the costs of production facing the
Japanese companies. The major costs of making rock crushing machines are materials and labor. Because the
overwhelming material input is steel, which as a commodity would normally cost about the same anywhere in the
developed world, Firm A believed that the material costs of U.S. and Japanese machines might be equal. Using thiS
assumption, and knowing that the Japanese producers also had shipping and duty costs, Firm A was fairly sure that
Japanese labor and other costs could not be low enough for the price of the imported machines to be above cost.

However, the foregoing analysis was not sufficiently rigorous to get ITA to initiate an antidumping case. The
U.S. manufacturers understood this, but did not know how to proceed. ITA had sent some questionnaires whose
answers would supply the necessary information, but those forms were imposing and Firm A thought they would
be very difficult to complete. An analysis along the
lines given below might have been sufficient to induce
ITA to initiate a case. The analysis below, summarized
in table B-12, is for one representative Japanese model
and its counterpart produced by Firm A. The analysis
would have to have been performed for all import
models at issue.

List Price:
List prices were readily available from promotional
literature. List prices represent the maximum possible
retail price, and most machines are sold below list.
Unconfirmed reports of Japanese machines being sold
at substantial discounts, some as high as 40 percent,
were not uncommon. For the calculation, the list price
was used initially, with discounts considered afterward.

Dealer Markup:
It was assumed that retailers of imported crushing
machinery receive the same percentage markup as
retailers of U.S. made machinery. U.S. machinery
producers believed that the markups were similar,
though they could not prove it.

Duties and Shipping Costs:

Table B-l—Estimated Cost Breakdown of Rock
Crushing Machinery, Jaw Crusher Type

Japanese
U.S. firm firm

List price . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,600 1,000
Less dealer mark-up . . . . . . . . . . . . . . . . -320 -200

Wholesale price (to producer) . . . . . . . . . . 1,280 800
Less duties . . . . . . . . . . . . . . . . . . . . . . . . . O -24
Less shipping costs . . . . . . . . . . . . . . . . . 0 -54

Factory price . . . . . . . . . . . . . . . . . . . . . . . . . 1,280     722

Costs: Material . . . . . . . . . . . . . . . . . . . . . . . 377 377
Direct labor . . . . . . . . . . . . . . . . . . . 194 136
Variable overhead . . . . . . . . . . . . . 349 209
Fixed overhead . . . . . . . . . . . . . . . . 147 74

Total costs . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,067 796

Profit (negative number for loss) . . . . . . . 213 -74
(Factory price minus total costs)

Dumping margin . . . . . . . . . . . . . . . . . . . . . . 9.3%
(Loss divided by wholesale price)

NOTE: The figures given do not represent dollars. They are given in an
undisclosed unit of currency, to protect proprietary business
information. The table contains slight rounding errors.

SOURCE: Office of Technology Assessment, 1991.

Data on shipping and duty charges were readily available and required no estimation.

ITMS  bX is b~ed on interviews with firm exeeutivea,  the trade lawyer consulted by the f-, and a former Department of Commerw
ofticial.

2~e fi~es in @ble B-1 do not represent dollars. The eurreney  unit used is not disclosed, in order  to prOteCt  prOpfiem  hs*s
information.
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Factory Price:
Factory price is the amount the producer receives, not counting any duties and shipping costs. To prove dumping
based on below-cost sales, factory price must be less than the costs of production.
Material Costs:
The major material input was carbon steel. According to U.S. manufacturers, all other materials costs were
insignificant. Carbon steel is a commodity good traded worldwide. Steel prices faced by Japanese competitors might
then be assumed to be equal to those faced by U.S. firms. As the comparable machines weigh the same amount,
it was assumed that the same amount of steel is used. Thus, material costs were assumed to be equal.
Direct Labor Costs:
Japanese labor costs had to be estimated. The Department of Labor does make international comparisons of wage
rates, but not for specific industries. The rock crusher workers in the United States were paid more than the average
industrial wage, but because no data is available on rock crusher workers in Japan, as a conservative assumption
the average industrial wage in Japan was used. The labor cost estimate also assumed that Japanese labor was 10
percent more productive; that is, if it took 100 hours to build a U.S. machine, it took 90 hours to build a Japanese
machine.
Variable Overhead and Indirect Labor Costs:
The estimates of Japanese variable overhead costs (e.g., energy consumption, worker benefits, and workmans’
compensation) were more difficult to make than estimates of wages. Without access to hard data, variable overhead
costs incurred per hour of direct labor in Japan were conservatively assumed to be two-thirds as much as the variable
overhead costs incurred per hour of direct labor in the United States. (The figure in the table also reflects the
assumption given above that Japanese labor was 10 percent more productive.)
Fixed Overhead:
Data on fixed overhead costs in Japan are not available. For the U.S. machine, fixed overhead was about 16 percent
of the total of the other costs (material, direct labor, variable overhead). Without direct data, fixed overhead for the
Japanese machine might conservatively be assumed to be about 10 percent of the total of the other costs.

As table B-1 shows, under these assumptions Japanese firms were dumping. Even with sales at list price, the
dumping margin (the cost minus price, divided by price) was 9.3 percent. Moreover, both domestic and foreign rock
crushers were rarely sold at list price. One reported Japanese sale was at 40 percent off list. If the wholesale price
was similarly reduced by 40 percent, then, using the same cost assumptions, that sale would have a dumping margin
of 89 percent.

To win a dumping case, the U.S. manufacturers would also have to prove injury. Under the law, a sizable
number of sales lost to dumped goods can constitute injury if those sales were lost on the basis of price. In both 1987
and 1988, an estimated 20 to 30 imported crushers were sold in the United States, all in the west coast region,

rimarily with Firm A and one other firm. All evidence available to Firm A from its customers indicatedcompeting p
that price was, in fact, the overriding factor. Comments such as, “we liked the way you [the domestic producers]
do business but, their price was just too low” were typical. These lost sales probably constituted roughly 10 percent
of the U.S. market for new machinery. Lost sales of this magnitude, if they could be proved, would stand a good
chance of satisfying the injury requirement.

However, the U.S. producers did not perform the above analysis, for they did not know how. Instead, they
consulted an experienced trade lawyer. The lawyer explained that, while a dumping case had a fair chance of success,
it would cost about $1 million. While this was a substantial amount to an industry with an annual profit only in the
range of $5 to $10 million, especially since the chance of winning the case was far from certain, for the industry
as a whole it probably would have been manageable. However, because the imports competed only in the west coast
market, many of the companies whose sales were concentrated elsewhere did not feel injured enough to justify a
large expense. The two firms bearing the brunt of the injury did not feel able to bear the bulk of the case’s cost.

In principle, the firms could have filed a petition on their own, and if the Commerce Department accepted the
petition then the Commerce Department and the International Trade Commission would investigate dumping and
injury respectively, whether or not the U.S. producers hired a lawyer. However, this arrangement would have
required considerable employee time to develop the petition. Moreover, the lack of an attorney would pose two
serious practical problems. First, a petition would need to contain companies’ confidential business information

Continued on next page
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Box 4-B—An Unfiled Dumping Casel Continued

regarding sales, prices, customers, profits, and so on. They could not share this information with each other. An
outside attorney could take all pertinent information from the firms in confidence, combine it as needed in the
petition, and designate certain information in the petition as confidential. Without an outside attorney, the firms were
stuck As the case developed, the other side (foreign manufacturers and importers) would submit confidential
business information of its own as key elements of its case. While an outside attorney for the U.S. producers could
have access to such information, the companies themselves could not. Thus, if they argued the case without an
outside attorney, the U.S. firms would have no way of refuting key arguments of the other side, since they could
not know what those arguments were.3

The Department of Commerce could initiate an investigation on its own on behalf of the U.S. industry.
However, the Department of Commerce has done so only once in hundreds of cases. While the Department may
have considered doing so in this case, it ultimately decided not to. The producers were forced to ride out the dumping
without remedy. In this case, riding it out seems to have worked. The continued low value of the dollar and increased
labor costs in Japan and other Asian countries have combined to push the price of imports up. Additionally, the
continued decline in U.S. demand may have dissuaded foreign firms from buying a large market share through
dumping. Domestic producers say the Japanese are still selling in the United States, but not with the same “sell at
any price” fervor.

This case highlights some problems faced by small firms in trying to attain relief from dumping. The problems
included difficulty in getting needed data on foreign firms’ costs and prices, difficulty in collecting industry-wide
data, difficulty in justifying the payment of legal fees (especially since success was uncertain), and a general lack
of familiarity with the law.

g~e~ Woulclbe  given noncontidentid summaries of the confidential information, but those summaries would usually omit important
details.

percent higher in Japan than in the United States. will the duties collected be based on verified
The Commerce Department’s Auto Parts Advisory
Committee, a group of 35 industry representatives,
advised that the Commerce Department initiate a
dumping case on its own. The Committee explained
that industry would be reluctant to file antidumping
petitions, partly because of the need to preserve
business relationships with Japanese firms.121 Filing
petitions can also anger U.S. customers who stand to
be deprived of cheap imported goods.

After a petition is filed, a case takes time to yield
results. Provisional duties are not imposed until the
ITC first finds reason to believe the injury testis met
and the Department of Commerce makes a prelimi-
nary finding of dumping or subsidies. This usually

takes over 5 months for dumping cases and almost

3 months for subsidy cases.122 The duties ordinarily

apply only to goods that clear customs after the

preliminary determinations are made and published,

though in rare cases the Commerce Department will

seek to collect duties retroactively for up to 90

days. 123 The Commerce Department’s preliminary

determin ation is often based on unverified state-

ments by the foreign manufacturers. Only after a

final determination, usually another 21/2 months,

information. l24 Even these relatively modest delays
could be important for products with short life
cycles. Moreover, these delays must be added to the
time it takes for a business to suspect subsidies or
dumping and to prepare a petition.

Additional delay can occur if further proceedings,
and perhaps court appeals, are necessary to get
duties assessed. One example is that after a counter-
vailing duty order is in place, subsidy levels can be
increased; it will take at least a year or two before the
Commerce Department determines the new subsidy
level in an annual review. In while increased duties
will be assessed retroactively, the underresponse to
the subsidy in the interim could allow the foreign
producer to capture market share.

An extreme example of delay pending review is
the case of portable electric typewriters from Japan.
In May 1980, Smith Corona Corp. obtained an
antidumping order against these products.126 Within
2 years after this order, Japanese firms started
exporting portable typewriters that included mem-
ory. In January 1987, the Commerce Department
ruled that the typewriters with memory did not come
under the scope of the 1980 antidumping order.127
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Three court appeals later, in September 1990, the
U.S. Court of Appeals for the Federal Circuit ruled
that these typewriters did come under the 1980
order, and ordered the collection of antidumping
duties. 128 However, antidumping duties could no
longer be collected on typewriters imported in the
intervening 8 or 9 years.129 Delays of several years
can also occur because of ineffective enforcement;
sometimes the duties are never collected.130

Effective relief is sometimes held up because one
case after another must be filed. Each countervailing
duty or antidumping case must name a specific
product or group of products already entering the
United States from a specific country of origin.
However, after a case is won and countervailing or
antidumping duties stem the flow of goods from the
country named, the flow of dumped or subsidized
goods can start up again from other countries. The
Torrington Co. claims that this happened in the late
1980s with ball bearings, when several multina-
tional firms switched production to facilities in other
countries. 131 If foreign producers can easily switch
production capacity among different final products,
a producer might export one product until a counter-
vailing duty or antidumping order issues, and then
switch to another product. This occurred with steel
in the 1980s.132 After hundreds of cases were filed
starting in 1982, in September 1984 President
Reagan announced that countervailing duty and
antidumping cases had been ‘‘slow, cumbersome
and incomplete in remedying [the U.S. steel indus-
try’s] injuries. ’’133

Antidumping and countervailing duty orders are
simple to circumvent for goods whose final stage
assembly is easily moved across national borders.
Such a move can put the goods out of the reach of a
previous order;134 thus, a new pattern of subsidized
or dumped imports could go unimpeded until a new
case was filed and a new order obtained. In 1988,
Congress added so-called ‘anticircumvention’ pro-
visions so that the initial order can sometimes cover
the new import patterns. However, these provisions
apply only in very limited circumstances and will
likely have little effect.135 It might not be possible to
strengthen these provisions while staying consistent
with GATT as it now stands.136 In the Uruguay
Round, the United States and the EC have proposed
that GATT should explicitly permit certain anticir-
cumvention measures, to deal not only with cases of
relocated final assembly but also with relocated
parts production, as occurred with ball bearings.

Another possible impediment to relief, in the case
of subsidies, is the specificity test. As discussed, a
government program is counted as a subsidy only if
it in fact selectively benefits a specific firm or
industry, or group of firms or industries; programs
granting equal benefit to a broad range of firms and
industries are not counted. Foreign countries can
phrase their laws so as to paint benefits as widely
available, even when in practice they are not. Former
U.S. Government officials representing foreign firms
in trade cases could coach foreign governments on
how to do this. When foreign laws appear to grant
benefits to a wide range of fins, often as a practical
matter the difficult task of proving that the benefits
are indeed selective falls on petitioners.

In other ways as well, the Commerce Department
at times does not recognize certain subsidies. For
example, the Commerce Department does not count
R&D subsidies if the results are made public, but
making the results public does not negate the
benefits to the firm of being among the first to know
and the most familiar with the new discoveries. As
another example, if a foreign government disguises
a long-term loan as a series of short-term loans, the
Commerce Department often will count it as short-
term; this can decrease the computed subsidy if, as
is most often the case, the market interest rate for
long-term loans exceeds the market rate for short-
term loans.

Another important limitation on the effectiveness
of countervailing duty and antidumping law is the
injury test. U.S. law, implementing GATT’s require-
ment, provides that antidumping and countervailing
duties cannot be levied unless ‘by reason of imports
of [dumped or subsidized] merchandise or by reason
of sales (or the likelihood of sales of that merchan-
dise)” either an “industry in the United States” is
“materially injured” or “threatened with material
injury,” or “the establishment of an industry in the
United States is materially retarded.” Congress has
further defined ‘material injury’ as ‘harm which is
not inconsequential, immaterial, or unimportant,”
and has specified certain factors to be considered,
such as the volume and trend of imports, whether the
imports depress or suppress prices, and sales, profits,
and capacity utilization in the affected industry.137 It
is up to the ITC, which determines injury in U.S.
cases, to evaluate and weigh the factors. The ITC has
considerable discretion and the courts seldom over-
turn its decisions.
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As shown in figure 4-7, the injury test is the

primary reason why petitioners lose antidumping

cases. Well under one-tenth of the cases (6 cases,

plus 1 partial case, out of 109) are lost because no

dumping is found. In contrast, one-third of the cases

(37 out of 109) are completely lost because no injury

is found, and about half of the cases (53 out of 109)

are lost completely or in part because no injury is

found. Figure 4-6 shows that, while a factor, the

injury test in countervailing duty cases is less

important. Of 39 cases, 23 were subject to the injury

test. Of those, 5 whole cases and 2 partial cases were

lost because of the injury test.

The injury test adds expense. The legal fees and

other expenses needed to prove injury are often

greater than those needed to prove subsidies or

dumping. Sometimes they are quite large. For

example, in 1988 and 1989 The Torrington Co. spent

a quarter of a million dollars on economic consult-

ants merely to criticize and comment on an eco-

nomic model proposed by Commission staff to

analyze the injury. Torrington believed its opposi-

tion spent an equivalent sum.138 While much of this

expense is unavoidable due to the complex, techni-

cal subject matter, the ITC’s approach to injury

determinations does add to it. The ITC determines

each case on its own facts, without articulating or

following rules of general applicability. One such

rule could be that a drop in profit of a certain

percentage of sales, if linked to the imports, nor-

mally establishes the requisite injury. Without ‘safe

harbor’ rules such as this, petitioners are compelled

to develop the facts and argue the law for all possible

factors that the ITC might consider—profits, sales,

capacity utilization, and so on. The ITC’s case-by-

case approach also makes case outcomes less

predictable, which can discourage petitioners from

filing complaints.

The injury test poses a particular problem for

firms seeking relief in good economic times, at the

beginning of a product cycle, or before much

damage has been done. As the ITC has interpreted

the test in some recent cases, industries that appear
fairly healthy in an absolute sense and whose health

has not recently declined will likely fail the injury

test, even if they would have done far better if not for

the subsidized or dumped imports. This happened in

a case decided in January 1989 concerning digital

readout (DRO) systems from Japan. The Commerce

Department had found large dumping margins on

DRO systems, ranging from 39 to 55 percent.1 3 9

DRO systems consist of two components: a transducer,

which measures the position of equipment such as

metalworking machine tools during operation, and a

console, which displays the resultt in digital form. In

determining injury, the International Trade Com-

mission considered console production and transducer

production to be two separate industries, and made

a separate determination for each industry.

Four Commissioners, a majority of the six-

member International Trade Commission, ruled that

the required injury was not present for either in-

dustry. The Commissioners never considered whether

the dumped imports made the industries less suc-

cessful than they otherwise would have been. l40

Two Commissioners dissented. They pointed to

strong economic evidence, supplemented by an

admission by one of the major Japanese manufactur-

ers, that the Japanese firms had maintained their
141 They also notedmarket share only by dumping.

strong evidence that the dumped imports had sub-

stantially lowered the price for DRO systems in the

U.S. market.142 These two Commissioners believed

that injury should be considered primarily in’ terms

of the effect of the dumping, rather than the general

health of the industry. The majority approach can

make it hard for U.S. firms to win dumping cases

early in a product cycle (when markets are growing)

or before significant damage has been done. This can

put companies in a dilemma: file a case early and

risk that not enough injury will be found; or file later,

when the damage is substantial and hard to re-

v e r se .1 4 3

The DRO systems case shows another hurdle in

the application of the injury test. In assessing the

health of the domestic industry, the Commission

considered export sales together with domestic

sales. Under this approach, even if subsidies or

dumping severely hurts the domestic industry in its

home market (the only market that U.S. countervail-

ing or antidumping duties can address), no relief will

be obtained if the U.S. industry’s export sales of

consoles are strong enough to make the overall

industry healthy. In the DRO case, export sales were

apparently much more profitable than domestic

sales, which appeared to be made at a 1OSS. l44

The injury test permits the respondents to claim

that the domestic industry’s troubles came not

because it was undersold but for other reasons.

When credible alternative reasons are offered, often

as a practical matter the burden of proof shifts to the
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petitioners to show that the low-priced imports were
responsible for at least some of the material injury.

This issue arose in a case brought in 1990 by

National Label Co., a firm in Lafayette Hill, Pennsyl-

vania. 145

National Label made pressure-sensitive polyvinyl

chloride covers for alkaline and some other batteries.

These covers used a new technology that expands

battery life. l% National Label had been making the

battery covers under a 1986 patent and trade secrets

license from Zweckform, a German firm, which
gave National Label the exclusive right to exploit the

technology in North America. Relations between the

two firms soured, however, and in December 1988

Zweckform told National Label it was terminating
the license, and (according to National Label) began

approaching potential U.S. customers. National

Label asserted that Zweckform did not have the right

to terminate its exclusive license and sued Zweck-

form in Federal court to stop it from selling in the

U.S. market.147 In January 1990, National Label also

filed an antidumping petition, alleging that Zweck-

form was dumping battery covers in the U.S. market

with the intent to drive National Label out of the

business.

National Label maintained that it had been injured

in at least two ways: first, that it had lowered its

prices to keep from losing sales to its principal

customer, Eveready; and second, that it had lost a

sale to a prospective new customer, Mutec, a

potentially powerful new entrant into the battery

market backed by Matsushita and Kodak. Regarding

its Eveready account, National Label submitted

sworn statements by its president that in March

1989, Zweckform representatives visited Eveready’s

office in Chicago and an Eveready official present at

that meeting told him later that Zweckform had

solicited to sell Eveready battery covers for the U.S.

market. In April 1989, according to the statement,

Zweckform gave him a choice between selling his

battery cover business to Zweckform or being driven

out of the business through deliberate below-cost

pricing by Zweckform in the U.S. market.148 How-

ever, Zweckform disputed the facts of the case,

claimin g that the March 1989 meeting in Chicago

was to discuss the European market only, and that

Zweckform had never approached Eveready regard-

ing the U.S. market.149 Apparently Eveready told the

Commission that Zweckform’s version of the facts

was correct. The Commission agreed with Zweck-

form and found that Zweckform had not offered to

sell to Eveready, and therefore could not be held
responsible for National Label lowering its prices to

Eveready. 1 5 0

Regarding the prospective Mutec account, Zweck-

form said that it won the sale to Mutec because

National Label’s samples did not meet Mutec’s

specifications, rather than because National Label

charged more. Mutec gave testimony agreeing with

Zweckform. National Label disputed this point,

arguing that Mutec’s rejection of the samples was a

sham. National Label argued that Mutec’s parent

Matsushita had found National Label’s samples

acceptable; Eveready and other firms found National

Label’s cover acceptable; the rejection of National

Label’s samples came after Mutec had already

chosen Zweckform as a supplier, with the antidump-

ing case started or anticipated, and it was then in

Mutec’s interest to claim that National Label’s

samples were unsatisfactory; and problems found in

samples can often be fixed, but here there was no

chance to do so because thanks to Zweckform’s low

price, Mutec had decided to purchase from Zweck-

form before it ever tested National Label’s sam-
ples. 151 The commission agreed with Zweckform

and found that Zweckform’s low price was not what

had caused National Label to lose the sale to

M u t e c .1 5 2

OTA does not know whose version in this case is

correct. The ITC’s decision was based on confiden-

tial information not available to OTA. But this case

does illustrate some difficulties facing a petitioner.

In both cases of alleged injury, key testimony as to

the real cause of National Label’s injury came from

Zweckform’s customer (Mutec) or potential cus-

tomer (Eveready)--parties predisposed to take

Zweckform’s side. The details of the tests performed

by Mutec on National Label’s samples were consid-

ered Mutec’s confidential business information.

While National Label’s outside counsel could see

this information, National Label’s president, who

was a technical expert, could not. 1 5 3  N a t i o n a l

Label’s president believed that this handicapped his

ability to challenge the rejection.l54

Offsetting Foreign Advantages

Even if antidumping and countervailing duties

were applied reliably and immediately to subsidized

and dumped imports, this often would not offset the

advantages of foreign firms. Some practices and

effects slip through the cracks; they cannot be
addressed as either subsidies or dumping. Some-
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times the foreign practice can be stopped by
negotiation (perhaps using Section 301 or GATT
dispute resolution procedures), though such negotia-
tions, like negotiations to remove market barriers,
are likely to be slow and difficult.

Countervailing and antidumping duties affect
only sales in the U.S. market. Subsidies can give
foreign firms an advantage in their home and third
country markets, and dumping can mean an advan-
tage for foreign firms in third country markets. Such
subsidies have been addressed in several Section
301 cases (most involved agricultural products), and
third country dumping of memory chips by Japan
was addressed in the simultaneous settlement of a
Section 301 case and three antidumping cases.
Realizing that its firms needed relief from third
country dumping, the United States negotiated a
special commitment by Japan not to dump in the
United States or in third countries.155

Another practice that can fall through the cracks
is sales in the U.S. market at very low profit
margins-high enough to sustain foreign manufac-
turers, but low enough to squeeze U.S. manufactur-
ers. If the same price were charged at home, such
sales would not constitute dumping. Lower profit
margins might be more acceptable in another
country in which conditions for raising capital are
different. Or the foreign firm might be cross-
subsidizing its low-priced exports to the United
States with profits from other product lines, as
Japanese supercomputer manufacturers have begun
doing.156 That cross-subsidization could not be
countervailed.

Perhaps the most profound Iimitation is that
subsidies are quantified in a manner that systemati-
cally understates their true value. To calculate the
countervailing duty, the Commerce Department frost
puts a monetary value, called the subsidy value, on
the benefit conferred. For example, the subsidy
value of a low interest loan would typically be the
interest saved by the company compared to the
interest that it would have had to pay on a
commercial loan. Next, the Commerce Department
allocates the subsidy value over time. For example,
the subsidy value of a low-interest loan could be
allocated over the life of the loan. Then, for each
period used for calculating countervailing duties, the
countervailing duty rate for imports is that part of the
subsidy value allocated to that period, divided by the
value of the goods produced (or sold) during the

same period with the help of the subsidy. For several
reasons, a countervailing duty computed in this
manner often does not compensate for the advantage
received by a foreign producer.

Sometimes the subsidy is essential in order for the
foreign producer to export in the first place. Often
government financing makes it possible to get
crucial bank loans, without which the business
might never get off the ground. In the 1960s and
1970s, the Japanese Government subsidized its
computer industry by means of low-interest loans
from the Japan Development Bank (JDB) to the
Japan Electric Computer Co. (JECC), a joint venture
of the Japanese computer manufacturers. JECC’s
function was to finance computer sales; JECC
bought computers for cash from the manufacturers
and leased them to users. The loans from JDB made
it possible for JECC to acquire additional commer-
cial loans. Without JECC’s help, most of the
Japanese manufacturers probably would not have
been able to borrow money to finance sales of
computers. These manufacturers would then have
been restricted to customers who could pay cash, and
as a result Japan’s computer industry would have
developed more slowly.157

But if U.S. manufacturers had filed a countervail-
ing duty case, what would the countervailing duty
have been? As calculated by one scholar, the subsidy
implicit in the JDB loans from 1961 to 1969 was 2
billion yen, while the Japanese computer fins’ sales
during those years were about 230 billion yen.158

Therefore the subsidy, and the countervailing duty,
would have been computed as less than 1 percent of
the value of the goods sold.

A similar mismatch between the countervailing
duty computed and the advantage conferred on the
foreign firm can occur with government support of
R&D. An example is MITI’s VLSI project in the late
1970s, which concerned techniques for making
denser semiconductor chips. This project was im-
portant in helping the Japanese semiconductor and
computer industries catch up with their U.S. counter-
parts,159 and was important to the development of
Japan’s supercomputer industry.160 But if U.S. firms
were to petition for relief in 1991, what countervail-
ing duties might be imposed? The VLSI project is
relevant to producing a wide range of electronics
products; those of the participating firms will
probably total well over $40 billion in 1991.161 In
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comparison, the $150 million contributed to the
VLSI project by MITI, of which little if any would
be allocated to 1991, would yield a minuscule
countervailing duty, far less than 1 percent of sales.

Why does the countervailing duty calculation fail
to capture the full worth of the R&D? Perhaps the
most important reason is that the approach to
calculating countervailing duties assumes incor-
rectly that benefits are static. Under the law,
subsidies are used once, and then their effect is gone;
the only issue is how to divide up the benefit over
time and products. In fact, under the law an R&D
project in the late 1970s, such as the VLSI project,
would be considered irrelevant to sales in the 1990s;
the project’s payback period would be considered
over and its effects dissipated. In reality, however,
subsidies can create new opportunities and help a
business seize an advantage years later; the effect
can grow, rather than diminish, with time. In high
reward industries this is particularly likely.162 The
effects of Japan’s VLSI project probably increase
with each passing year. The same can be true, for
example, with low interest loans. Under the law,
preferential financing to Japanese computer compa-
nies in the 1960s is probably irrelevant to sales of
supercomputers and other computers in the 1990s;
but in fact, the effect of those loans is strongly felt
in 1991 (see ch. 6).

Under the law, it is not possible to capture the
benefit that such government action confers on
industries. Legalities aside, this task is very difficult.
The foreign industrial policies discussed in this
report are replete with actions intended to benefit
national industries. To track the effects of all actions
that helped a particular industry is a hopeless task.

How Hard Are the Problems to Fix?

The ineffective response of countervailing duty
and antidumping law is not easy to fix. First, the law
is inherently reactive. Duties are imposed in re-
sponse to specific observed foreign practices; there-
fore, some delay occurs before the duties are
imposed. In this way the approach of U.S. trade law
differs fundamentally from one in which the U.S.
Government would proactively seek to create advan-
tages for its national industries, as other govern-
ments do.

However, there are ways to improve the effective-
ness of countervailing and antidumping duty law.
For example, the injury test could be attuned to be

more receptive to companies still doing fairly well,
before serious damage is done; the Commerce
Department could be directed to suspend closing out
of customs entries as soon as a case is started, and,
once imposed, to collect duties retroactively as far as
possible; and the Commerce Department could be
more aggressive in finding and evaluating subsidies.
These changes might be challenged as inconsistent
with GAIT’s requirements. For example, an attempt
to change the evaluation of subsidies to more
completely capture the subsidy’s full effect could
run afoul of GATT’s requirement that countervail-
ing duties not exceed “the estimated bounty or
subsidy determined to have been granted.’’163 Pre-
cisely what GATT allows is not always clear;
ambiguities can be resolved only by a GATT ruling
on a dispute between two countries, or by amend-
ments to clarify the rules. Some countries have
maintained that current U.S. practices violate GATT—
e.g., the use of a minimum of 10 percent general
administrative overhead and 8 percent profit when
constructing a product’s fair value based on foreign
manufacturers’ costs,164 and the practice of assum-
ing until proven otherwise that petitions are sup-
ported by the majority of the domestic industry. This
latter practice has already been found to violate the
GAT Antidumping Code.165

The United States has been negotiating in the
Uruguay Round to allow countervailing and anti-
dumping cases to be more effective. Along with the
EC, it has pressed to provide clear authority for
certain expanded anticircumvention measures, The
United States has also pressed to prohibit domestic
subsidies in certain cases, just like export subsidies
are now prohibited. However, the United States
faces an uphill battle in GATT, with few allies and
with many nations pushing to weaken countervail-
ing duty and antidumptig law.

Several practical concerns counsel caution in
trying to enhance the laws’ effectiveness. Imposing
countervailing and antidumping duties entails sub-
stantial administrative costs, starting with an expen-
sive investigation. Further, the computations used to
determine subsidies and dumping rely on imprecise
data that may contain a fair amount of estimation. At
times, duties will be levied when there really were no
subsidies or dumping. The stronger the laws, the
more often such mistakes will occur, throwing up
misguided barriers to imports.

292-889 0 - 91 - 6 QL:3
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This problem is magnified because countervailing
duty and antidumping petitions can be filed to harass
one’s competitors. While cases cost petitioners, they
also cost the respondents. In fact, the burden on
respondent firms can be greater, because the Com-
merce Department and the ITC, in developing the
facts of the case, often scrutinize these fins’
business records. Just the threat of countervailing or
antidumping duties creates uncertainty that can
impede imports. And if, perhaps because of the
proceedings’ inherent imprecision, very small coun-
tervailing or antidumping duties are imposed, there
is the threat that in subsequent annual reviews these
duties will be retroactively increased.

In the case of antidumping law, the imprecision is
not just in evaluating data, but also in how dumping
is defined. The problem is that what is defined as
dumping does not always justify a response. While
dumping is often a sign that the foreign firm has a
special advantage, this is not always the case.
Dumping is sometimes a short-term ploy to get new
customers; U.S. firms can often meet this type of
competition on their own. As calculated, dumping
could be found when a foreign firm prices identically
at home and in the United States, if the prices in both
markets fluctuate together. Or dumping could be
found simply because of exchange rate fluctua-
tions.166 But if the definition of dumping excluded
these transient effects, the law would also miss, at
least for a while, situations that do require a
government response. Another problem with dump-
ing calculations concerns how to compare U.S. and
home market selling prices. A fair comparison
requires that differences in selling costs in the two
markets be taken into account to net back to
ex-factory prices for sale to each market; but when
the foreign exporter sells through a U.S. subsidiary
it seems impossible to write rules that will always
fairly compare the two selling costs. It is not always
possible to separate cases that warrant antidumping
duties from those that do not.

Even when foreign firms enjoy a special advan-
tage, countervailing or antidumping duties might not
be helpful. The U.S. industry might be well able to
take care of itself, while important downstream
industries could benefit from the cheap imports. For
certain industries, the U.S. economy might be best
served by the downsizing or eliminating the industry

in question, with resources put to better use else-
where. As useful as countervailing and antidumping
duties are in some cases-and foreign firms and
countries often target high-reward industries where
the U.S. industry appears vulnerable-in other
cases, they are not.

Yet another consideration is that foreign countries
can use these duties against U.S. exports. These
countries include traditional users of countervailing
and antidumping law such as the EC and Australia
and newer users such as Mexico. Imprecision in
computing dumping and subsidies, and the broad
reach of the “dumping” label to include some
conduct not warranting a response, can comeback to
bite U.S. exporters. In some cases the United States
has subsidized its industries, usually in an incidental
rather than planned way. For example, government-
supported R&D for military aircraft has helped the
U.S. commercial aircraft industry (see ch. 8).167

Another example is the government’s support of half
a billion dollars over 5 years for Sematech, an R&D
consortium concerned with semiconductor manu-
facturing. If the United States decides to increase
support for its industries, they could become more
vulnerable to trade remedies in other countries.

Where subsidy and dumping laws are ineffective,
Section 301 might apply. In 1988, Congress speci-
fied that Section 301 applies to foreign “export
targeting,” defined as “any government plan or
scheme consisting of a combination of coordinated
actions . . . bestowed on a specific enterprise,
industry, or group thereof,” with the effect of
enhancing export competitiveness.168 Section 301
would thus seem to cover a variety of foreign policy
tools inadequately covered by U.S. antidumping and
countervailing duty law, such as R&D programs and
preferential financing. As of August 1991, no

Section 301 case had been brought based on this

provision, and such use of Section 301 would pose
problems. There would be the same problems of
delay, angering foreign countries, and soon as when
Section 301 is invoked to eliminate foreign market
barriers. Other countries are particularly averse to
being told how to run their domestic economies. And
Section 301 cannot reach back in time: a policy
discontinued years or even decades ago, such as
market protection or R&D support, can be the cause
of an export surge today.
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OTHER MEASURES AGAINST
IMPORTS

Restrictions on particular imports can play a role
in strategies for both mature industries facing
difficult adjustments and for sunrise industries that
promise fast growth. The appropriateness of protec-
tion depends on a host of factors and does not hinge
on the presence of any individual foreign practice
such as subsidies or dumping.

To justify such protection countries sometimes
invoke GATT’s Article XIX, the so-called ‘‘escape
clause ‘‘169 The escape clause addresses situations in

●

which, because of a combination of “unforeseen

developments ’ and the country’s GATT obliga-

tions, a product is imported in such “increased

quantities” as to “cause or threaten serious injury”

to a nation’s domestic producers. Under these

circumstances, a country may temporarily suspend

performance of its GATT obligations “to the extent

and for such time as may be necessary to prevent or

remedy such injury. ‘‘170The nation may raise tariffs,

or impose quotas or nontariff barriers, but must

compensate the countries whose exports have been

blocked. If agreement can be reached, the compensa-

tion can consist of concessions (e.g., reduced tariffs)

on other items; if no agreement is reached, an

affected country may impose ‘substantially equiva-

lent” barriers on imports from the nation using the

escape clause. 1 7 1 Typically, the affected country

would raise tariffs on products of its choosing.

U.S. law implements the escape clause in Section

201 and the following sections of the Trade Act of

1974, as amended. 172 While GAPP requires only

that the increased imports ‘cause or threaten serious

injury,” U.S. law specifies that the increased im-

ports be at least as great as any other cause of
injury. 173 The U .S. statute, reflecting GATT, re-
quires that an existing industry be injured; the injury
test cannot be met by showing that the imports are
preventing the establishment of an industry.174 In
these ways and perhaps others, the injury test under
Section 201 is more stringent than the injury test in
subsidy and dumping cases. To assess injury, U.S.
law specifies factors such as idling of facilities,
profit levels, and unemployment levels.175

The ITC determines injury under Section 201. A
petition from industry or organized labor normally

triggers an ITC investigation,176 and the ITC typi-
cally takes 4 months to decide whether the injury
requirement is satisfied.177 If the injury requirement
is not satisfied, the case ends with no governmental
action; if the requirement is satisfied, then the ITC
decides whether to recommend protection. The
protection can be tariffs and/or quotas, lasting up to
8 years.178 The ITC can recommend that the
President negotiate with other countries to address
the underlying cause of the increased imports or
ameliorate their effect (as by restraining other
countries’ exports), or take any other action author-
ized under law.179 The ITC usually submits its
recommendations to the President 6 months after the
petition was filed.180 The President then has 2
months to decide what trade relief, if any, to grant.181

The President is supposed to weigh the social
benefits and costs, and consider “efforts being made
by the domestic industry to adjust to the import
competition’ and the “position of the domestic
industry in the United States economy.’’182 The
President has great flexibility in selecting the form
of relief; he may choose one or more measures,
including tariffs, quotas, auctioning off quotas to
foreign producers, assistance to the domestic indus-
try, negotiation of agreements with foreign coun-
tries, and “any other action which may be taken by
the President under authority of law.’’183 Relief can
last up to 8 years.184 While relief is in effect, the ITC
reports to the President every 2 years on industry’s
progress in adjusting to import competition. The
President can then reduce, modify, or terminate the
relief based on changed economic circumstances or
his determination that the industry “has not made
adequate efforts. ’ ’185

Table 4-8 summarizes the use of Section 201
during 1975-1990. Of 62 cases, the ITC found injury
in 33, and in 30 recommended protection. The
President granted protection in 14 of the cases.
Overall, a petitioner’s chance of obtaining some
protection was about 23 percent. Further, the Presi-
dent frequently reduced the level of protection
recommended. 186

Use of Section 201 tapered off considerably after
the 1970s. The change probably occurred in part
because the Trade Act of 1979 made it easier to win
dumping and countervailing duty cases, so that those
cases were often a more attractive route to relief.187
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Table 4-8-Section 201 Cases

Cases filed ITC President
during years ITC found recommended granted

Years shown injury protection’ protection

1975-90 . . . . 62 33C
3 0d 1 4e

1980-90 . . . . 20 7f 7g 5 h

1986-90 . . . . 2 0 0 0
alncludes all caes in which the majority of the Commissioners voting on the

remedy to be used recommended some form of protection, plus the one
case (filed in 1977) where half of these Commissioners so voted.

bProtection consisted of one or more of the following: increased tariffs
(used 7 times), quotas (used 3 times), tariff rate quotas (increased tariffs
charged only on imports above quotas, used once), negotiated agree-
ments to limit foreign countries’ exports (used 4 times), and price supports
(used once).

clncludes 6 cases in which injury was found only with respect to Some of the
products at issue; includes 4 cases in which the ITC’s vote on injury was
evenly divided.

dlncludes 6 cases in which injury was found only with respect to some of the
products at issue; includes 2 cases in which the ITC’s vote on injury was
evenly divided.

eAll were cases in which a dear majority found injury and the ITC
recommended protection. Includes 4 cases in which injury was found only
with respect to some of the products at issue.

flncludes 2 cases in which injury was found only with respect to some of the
products at issue.

gIncludes 2CaSeS in which injury was found only with respect to some of the
products at issue.

hlncludes 2 cases in which injury was found only with respect to some of the
products at issue.

SOURCE: U.S. General Accounting Office, International Trade: Activity
Under Section 201 of the Trade Act of 197.4 NSIAD-87-96FS
(Gaithersburg, MD: U.S. General Accounting Office, Mar. 30,
1987), pp. 6-9; U.S. International Trade Commission Annual
Reports, 1987-1990.

In addition, the ITC found the injury test not
satisfied in a highly visible case filed in 1980
concerning automobiles. To many, this seemed an
ideal case for relief if ever there was one: an
unexpected rise in oil prices suddenly made large
U.S. cam an unattractive purchase compared to
smaller Japanese cars. The ITC’s negative decision
in that case conveyed the message that the injury test
under Section 201 would be very hard to meet.
Although Congress in 1988 changed the statute in a
way that likely would have changed the result in the
autos case,188 there has not been a resurgence of
interest in Section 201; in fact, only one case has
been filed since.

Section 201 can be a useful trade tool. It operates
within the GATT framework and therefore tends to
be accepted by other countries. It has two advantages
over countervailing duty and antidumping proceed-
ings: it does not require the proof of subsidies or
dumping; and it does not irritate foreign firms or
countries by calling them unfair.

Section 201 has significant limitations that re-
strict its usefulness, especially for high-reward
industries. It applies only to an already existing

“domestic industry” that is “producing an article”
that competes with the imported goods.189 It thus
cannot be used to promote the formation of a new
industry. 190

The industry must be seriously injured or threat-
ened in an absolute sense; it is not enough that the
industry would have done much better without the
increased imports.191 The Commission will find that
a threat of serious injury exists only if ‘‘serious
injury, although not yet existing, is clearly imminent
if import trends continued unabated.’’192 These
requirements make it hard to get relief at the
beginning of a product cycle, when markets are
growing rapidly.

Section 201 has not often been invoked on behalf
of high-reward industries. One prominent high-
reward sector, electronics, is represented by only
two cases—television receivers, filed in 1976, and
CB radio transceivers, filed in 1977. The television
case concerned a U.S. industry in decline, and the
CB radio case concerned a potential growth industry
that, according to the ITC, was in deep trouble
because of the Federal Communications Commis-
sion’s decision to expand the citizens band from 23
to 40 channels.193 Section 201 has not been invoked
for supercomputers, mainframe computers, worksta-
tions, personal computers, or semiconductors, where
Japanese companies are a strong competitive threat
to a U.S. industry.

Even for mature industries, the injury requirement
can make it difficult to get relief before much
damage has been done. For example, in July 1984
the ITC found no threat of serious injury to the
nonrubber footwear industry even though imports
had increased in volume from51 percent of domestic
consumption in 1979 to 65 percent in 1983.194 The
ITC reasoned in part that imports were predomi-
nantly at the low end and domestic production was
predominantly at the high end, so that “rather than
displacing domestic nonrubber footwear production,
imports have served to complement it.’’195 In value
terms, the imports had increased only from 36
percent of domestic consumption in 1979 to 44
percent of domestic consumption in 1983.196 As the
ITC spoke, however, the situation was changing.
The industry filed another petition for relief, and in
July 1985, one year after its first ruling, the ITC
found a threat of serious injury. Import volume had
risen to71 percent of domestic consumption in 1984,
and 77 percent in the first quarter of 1985. The
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imports had moved upscale; their value was 54
percent of domestic consumption in 1984 and 62
percent in the first quarter of 1985.197

Even if the legal hurdles are passed, relief still
depends on the President. Recent Administrations
have been averse to granting import relief in Section
201 cases. This results from a free trade orientation
and the obligation under GATT to pay compensa-
tion.

GOVERNMENT PROCUREMENT
In market economies, governments seldom own

industries, and must procure goods and services
from private enterprises in order to function. Gov-
ernment procurement contracts cover everything
from pencil sharpeners to cleaning services to
supercomputers. If procurement is open and compet-
itive, governments take bids and choose the suppli-
ers that fulfill their needs at the cheapest prices.
Often this does not happen.

Some foreign governments use public procure-
ment to develop or maintain key industries and
technologies. For example, the Japanese Govern-
ment has procured Japanese supercomputers instead
of faster U.S. machines to help develop its domestic
industry (see ch. 6).

The United States seldom uses procurement as a
tool to promote industries or technologies. Its basic
policy is to conserve tax dollars and be fair to all U.S.
suppliers by buying at arm’s length. Accordingly,
procurement law has elaborate procedures to ensure
that the process is transparent, meaning that firms
have adequate notice and opportunity to bid and that
the selection is made according to criteria an-
nounced when bids are solicited. U.S. law allows
disappointed bidders to protest; if the required
procedures were not followed, a resolicitation could
be required.

Another policy uses government purchases to
protect domestic jobs and promote various social
goals. This policy is reflected in laws giving
preferences to goods manufactured in the United
States—including “Buy American” laws and pref-
erences for businesses that are small, minority-
owned, or in depressed areas. National security
concerns can limit purchases to U.S. goods. These
laws are not meant to help commercial competitive-
ness, although they occasionally do--e.g., the re-
quirement that DoD buy only domestically made

supercomputers. But often these preferences do not
apply, so that suppliers of foreign goods can
compete on an equal footing.

Many foreign procurement markets are not so
open. Standard practice in many other countries is to
grant notice of procurements to, and fairly consider
bids from, certain domestic firms. This imbalance of
access was perpetuated by international agreements.
These agreements include bilateral memoranda of
understanding (MOUs) dealing with defense pro-
curements and the GATT Procurement Code. The
United States is negotiating to improve access to
foreign procurements, but the negotiations are diffi-
cult and even modest improvements are not assured.

The imbalance of access and the fact that foreign
governments often use procurement as a strategic
tool to enhance competitiveness while the United
States seldom does mean that U.S. and foreign
procurement policies together have a negative effect
on U.S. competitiveness.

What the U.S. Public Sector Purchases

In 1990, the U.S. public sector purchased about 9
percent of the goods produced in the United States
(see table 4-9). Half of these purchases were for
defense needs.198 The defense share of public
purchases of durable goods was greater: 68 percent
(see figure 4-8). Durable goods include computers,
semiconductors, and many other important high
technology products.

The effect of defense procurement on competi-
tiveness is not clear. A large portion of defense
purchases have no commercial use: military ships,
missiles, military communications and electronic

Table 4-9-Purchases of Goods by the U.S. Public
sector in 1990 (in billions of dollars)

Percent of
GNP for good8

Durable Nondurable Total ($2,144bn)

Federal defensea . . . . 83.6 13.1 96.7 4.5
Federal nondefense . . 5.7 4.6 10.3 0.5
State and local . . . . . . 33.0 53.9 86.9 4.1

Total . . . . . . . . . . . . .  122.3 71.6 193.9 9.Ob

aThis spending is almost all by the Department of Defense. A small amount,
probably under 1 percent, is by the Department of Energy and NASA for
defense-related work.

bFigures do not add up because of rounding.

SOURCE: Department of Commerce, Bureau of Economic Analysis,
Government Division, computer printouts, Feb. 28, 1991, and
Economic Report of the President, 1991, table B-6.
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Figure 4-8-Government Purchases of All Goods and Durable Goods, 1990

All goods Durable goods
$193.9 billion $122.3 billion

Federal defense
billion
%

Federal nondefense
$10.3 billion

5%

State and local
$86.9 billion

45%

Federal nondefense
$5.7 billion

5%

ederal defense
$83.6 billion

68%

State and local
$33 billion

27%

SOURCE: U.S. Department of Commerce, Bureau of Economic Analysis, unpublished data.

equipment, and combat vehicles (see figure 4-9).
The largest portion (31 percent in 1990) is for
aircraft. Although defense purchases of military
aircraft have long generated spillover benefits to the
civilian aircraft industry, these benefits are dwin-
dling (see ch. 8, and vol. 2).

Defense procurement includes some items with
commercial use, such as general purpose computers
and automobiles, but their procurement represents
only a tiny fraction of the U.S. market for the
products. For example, defense purchases of general
purpose computers in 1990 were worth $1.56
billion,199 less than 1 percent of the estimated total
U.S. market sales of $176 billion.200 Defense pur-
chases of noncombat motor vehicles in 1990 were
worth $984 million,201 less than 1 percent of the
estimated $139 billion in shipments of motor
vehicles and car bodies made in the United States.202

These relatively small quantities limit the power of
defense procurement to affect commercial indus-
tries.

On the other hand, defense needs for certain niche
products have sometimes provided crucial early
demand. Since its first sale in 1976, the U.S.
supercomputer industry has benefited greatly from
defense-related purchases by the Departments of
Defense and Energy. For many years they were the
major customers, and if not for early defense
purchases and software generated in national labora-
tories, Cray Research Co., since 1976 the world’s
leading supplier of supercomputers, might not be in
the supercomputer business today.

Figure 4-9-Defense Purchases of Durable Goods,
1990, $83.6 Billion

Mi

Spa
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L Aircraft 31%

, General purose

d

2computers %
Stock funds 7%

Weapons 1%
Y \ Military C&E 7%
~ Non-combat vehicles 1%

Ships 12% Combat vehicles 3%

SOURCE: U.S. Department of Commerce, Bureau of Economic Analysis,
unpublished data.

Federal nondefense procurements, while more
oriented toward commercial products, are relatively
small. In contrast to many other developed coun-
tries, the United States runs no national health
service, no national railway, no national airline, no
national telecommunications system, and no na-
tional university system. Therefore its public sector
does not provide as large a market for medical
equipment, rolling stock, aircraft, telecommunica-
tions equipment, computers, etc. For example, U.S.
Government purchases of telecommunications equip-
ment accounted for 17 percent of the domestic
market in 1989.203 In contrast, up to 1988 roughly 90
percent of the equipment sold in the European
Community was reportedly delivered to government
entities. 204

State and local governments together are more
important than the Federal Government as public
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purchasers of nondefense goods in the United States.
As shown in table 4-9, they purchased goods worth
$87 billion ($33 billion for durables) in 1990. This
was 4.1 percent of the U.S. GNP for goods. Indeed,
State and local governments are significant purchas-
ers of certain products. In 1982 (the latest year for
which figures are available), about 24 percent of
State and local government purchases of durable
goods were for motor vehicles. The same proportion
spent on vehicles in 1990 equates to about $7.9
billion in current dollars.205 This is about 6 percent
of the $139 billion in 1990 shipments of motor
vehicles and car bodies made in the United States.

The U.S. Legal Regime

Buy American and Other National Preferences

The Buy American Act was passed in 1933 as
" . . . an unabashed protective measure, providing a
barrier against goods of foreign origin in the area of
Federal Government purchasing.”206 This was one
of many laws introduced during the depression years
to use procurement to promote employment and
other socioeconomic goals.207 The law has been
amended several times and interpreted by regula-
tions.

The Buy American regime applies to goods to be
used within the United States. In general, domestic
goods will be favored unless they are priced more
than 6 percent higher than foreign goods;208 if the
U.S. bidder is a small business or in a labor surplus
area, the preference increases to 12 percent.209 If a
product is manufactured in the United States, and if
the cost of domestic components going into the
product is over half the total component costs, then
it is domestic; otherwise, it is foreign.210 This
preference does not always apply. Two major
exceptions arise under the GATT Procurement Code
and bilateral defense MOUs, discussed below. Other
exceptions stem from the GATT Civil Aircraft Code
and the U. S-Canada and U.S.-Israel Free Trade
Agreements. 211

The Department of Defense (DoD) procures under
a slightly different set of rules. Products from
countries that do not have special agreements with
the United States can be subject to a 50 percent price
preference. DoD must disadvantage foreign bids
either by adding 50 percent to the value exclusive of
duties, or by adding 6 percent inclusive of duties,
whichever is greater. The 6 percent preference
increases to 12 percent in competition with domestic

bids from small businesses, or in areas of labor
surplus. After this adjustment, the lowest bid wins.212

Many “Little Buy American” acts grant addi-
tional preferences to particular products such as
machine tools and ball bearings. Some of these
preferences are absolute, forbidding the purchase of
foreign products no matter what they cost. Aside
from Buy American, there are some absolute prefer-
ences for products of U.S. businesses that are small,
minority-owned, or located in disadvantaged areas;
in fiscal year 1990, 19.9 billion dollars’ worth of
contracts for goods and services were made under
these preferences, out of total Federal contract
actions worth $191 billion.213

Defense Procurement and Memoranda
of Understanding

The United States has negotiated defense MOUs
with most major trading partners, though not Japan,
Korea, or Taiwan. About half of defense procure-
ment is open to MOU partners on an equal basis.214

Under the MOUs, the United States waives the
general Buy American preference,215 through not
some of the specific Buy American preferences.216

The MOUs do not affect small business, minority
business, and labor surplus area preferences; they do
not apply when a U.S. or Canadian source is required
to preserve the defense industrial base; and they do
not apply to classified military procurements that
require a U.S. source for security reasons.

The GATT Procurement Code and the
Trade Agreements Act

The GATT Procurement Code217 and the Trade
Agreements Act of 1979 eliminate the general and
some specific Buy American preferences.218 The
Code requires signatories to give each other’s goods
national treatment, treating the foreign goods the
same as domestic goods. The Code currently applies
only to goods; it does not cover purchases by State
and local governments, or military weapons or other
goods necessary to maintain national security.219

Further, the Code covers only purchases worth at
least 130,000 Special Drawing Rights (SDRs), equal
to about $180,000 in January 1981.220 Finally, the
Code applies only to agencies specifically listed in
a country-by-country Annex; some countries have
specified other exemptions. For many countries,
including the EC and the United States, agencies
dealing with telecommunications, transport, energy,
and water are not covered. Also, the United States
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has exempted from Code coverage purchases re-
served for small or minority businesses.

The GATT Procurement Code is implemented in
U.S. law by the Trade Agreements Act of 1979.221

The Code Annex lists most agencies of the U.S.
Government. Some exceptions are the Department
of Energy, the Department of Transportation, the
Bureau of Reclamations at the Department of the
Interior, the Army Corps of Engineers within DoD,
and, for some products, DoD. The Act grants
national treatment not only to Code co-signatories,
but also to countries with whom the United States
has equivalent bilateral treaties, and to many devel-
oping countries on a nonreciprocal basis.222

State and Local Procurement

Like the Federal Government, all the States have
adopted the rule of competitive procurement. Ac-
cording to a 1987 survey, 27 States have no Buy
American laws on their books; 223 the other States
have some Buy American laws, though sometimes
they are not implemented. For example, in 1968 a
California appellate court found California’s Buy
American law to violate the U.S. Constitution;224 the
law has since been inoperative. Kansas law permits
the State government to reject foreign bids, but this
is not done.225 States may offer preferences to small
business, minority businesses, and in-State suppli-
ers.226 Some local governments have preferences of
their own.

The Effect of U.S. Procurement Law
and Policy

U.S. procurement law and policy in international
negotiations have been of limited value in advancing
U.S. competitiveness. This is because the United
States does not use procurement strategically, and
procurements are on balance more open than foreign
procurement markets.

Buy American Preferences

Buy American preferences can raise the prices the
government pays for goods. It is not clear whether
Buy American’s benefits outweigh this and other
possible costs. The 6 percent Buy American prefer-
ence is intended to promote employment, but it
applies with no consideration of whether additional
jobs are needed.227 Specific Buy American prefer-
ences, usually the result of heavy lobbying from
industry associations or regional interests, have
supported many industries: food, clothing, coal,

paper, valves and piping, machine tools, aircraft
ejection seats, supercomputers, etc. This targeting is
not based on competitiveness strategy. It carries the
danger that the protected industry will grow compla-
cent and uncompetitive. The Buy American laws are
complex, highly technical, and difficult for bidders
and agencies alike to understand and apply.228 They
add complexity, cost, and delay to an already
burdened Federal procurement process.229

Occasionally, defense procurement aids competi-
tiveness in dual-use industries. For example, the
1987 Defense Appropriations Act stipulated “that
none of the funds in this Act maybe used to purchase
any supercomputer which is not manufactured in the
United States. ’’230 This restriction has probably
helped the U.S. supercomputer industry, not only by
assuring revenues but also by promoting the devel-
opment of software for domestic machines. How-
ever, on the whole special Buy American prefer-
ences might do less good than harm (higher prices
paid, inefficiencies perpetuated, and administrative
burden).

While reliable data are not available,231 the effect
of the general Buy American preference is likely to
be modest, since defense MOUs and the GATT
Procurement Code override the preference when
they apply and the civilian preference is only 6
(sometimes 12) percent for nondefense goods.

Buy American preferences are a lightning rod for
foreign criticism as a symbol of U.S. protection-
ism.232 Perhaps Buy American’s best use is as a
bargaining chip to open up foreign markets. Negoti-
ations to expand the scope of the GATT Procure-
ment Code have tended in that direction.

Unequal Access

The defense MOUs, first negotiated in the late
1970s, have perpetuated the imbalance in access to
government procurements. These MOUs probably
cover about half of DoD procurement. Since defense
accounts for about 90 percent of government pro-
curements of goods (table 4-9), and 80 percent of
Federal procurement generally (including goods and
services), 233 these MOUs open a substantial part of
U.S. Government procurement to foreign competi-
tion.234

These MOUs did not open foreign government
procurement to U.S. competition in the same way.
To begin with, defense spending is less important in
other countries. While defense procurement of
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goods and services is 80 percent of government
procurement in the United States, it is only an
estimated 25 to 50 percent of the procurement of its
allies.235

In addition, the defense MOUs were intended as
defense cooperation agreements, and were not de-
signed to open foreign procurement markets to U.S.
goods. The primary goal was to secure the goodwill
and cooperation of military allies. It was expected
that the MOUs would reduce the U.S. surplus in
defense trade, which they did.236 While 17 of the 19
MOUs in principle were supposed to grant recipro-
cal national treatment,237 they required national
treatment only to the extent consistent with the other

.238 this huge loop-country’s laws and regulations,
hole allowed buy-national preferences to remain.
These MOUs did not require foreign defense pro-
curement to be transparent; in large measure it is not.
Foreign procurements are often not well publicized.
Also, the foreign governments’ selection criteria are
often less open and predictable, with U.S. bids not
guaranteed full consideration. This uncertainty some-
times deters U.S. firms from preparing bids. And
foreign governments have often required U.S. prime
contractors to use local subcontractors, which can
hurt U.S. small businesses that cannot easily export
on their own.239

Reliable data on how much procurement these
MOUs cover in the United States and elsewhere, and
how much trade results in both directions, is not
available. 240 However, the lesser importance of
defense procurement in foreign countries and the
lack of true reciprocity suggest that the MOUs have
cost U.S. firms home market share without opening
export markets enough to compensate. This imbal-
ance prompted a debate within DoD in the late 1980s
about whether the MOUs are to the United States’

.24l it also aroused congressional con-advantage,
cern.242 In 1989, the Administration began renegoti-
ating the MOUs to achieve better access by U.S.
firms to foreign defense markets. As of April 1991,
MOUs had been renegotiated with France, Italy, and
The Netherlands. The new terms require some
procedural fairness but still do not require waivers of
buy-national preferences.243

The GATT Procurement Code might have re-
duced the imbalance in access to government
procurements. In addition to requiring national
treatment, the Code requires covered purchases to be
transparent. Upcoming procurements are to be

announced in advance, giving firms at least 30 days
to bid, and evaluation is limited to criteria specified
in advance. The Code’s provisions, originally writ-
ten in 1979 and amended in 1986, were modeled
after U.S. practice.

Recent data on procurement and trade under the
Code are not publicly available because the Admin-
istration has classified it.244 Detailed data are
available only for 1981, the first year during which
the Code was applied. The Administration had
predicted that the Code would open $20 to $25
billion annually in foreign procurements to U.S.
competition on an equal basis. However, for 1981,
the General Accounting Office found that the Code
covered a total of only $4.2 billion of purchases by
all foreign signatories. In contrast, $18 billion of
U.S. procurement was covered under the Code.245

Thus, roughly 80 percent of the trade opportunities
mandated by the Code were in the U.S. market, and
only 20 percent in foreign markets. This roughly
80/20 ratio persisted through 1987.246 This ratio
contrasts sharply with the ratio of the United States’
total procurement to foreign signatories’ combined
total procurement, which is at most about 50/50.247

While it may seem that the United States gave up
more than it got with the Procurement Code, the
matter is not that simple. Many of the purchases
covered by the Code would have been open to
foreign competition anyway. Close to 90 percent of
U.S. purchases covered by the Code have been for
defense,248 and a substantial portion of those have
been covered under MOUs. Where MOUs do not
apply, if not for the Procurement Code the Buy
American regime would most often govern procure-
ment, but even under Buy American foreign goods
are sometimes purchased. Thus, it is possible that the
new opportunities for U.S. exports under the Code
were the same or even greater than the new
opportunities for foreign countries’ exports to the
U.S. market; there is no way to tell with the available
data.

Another way of assessing the effect of the Code is
to look at actual purchases made under it. While the
Code does not guarantee any sales, which depend on
competitive bids, the level of sales is one indication
of how effectively the Code has opened a given
market. In 1981, $3.3 billion of foreign goods were
purchased by the U.S. Government under the Code,
but of that over $3 billion was for fuel and related
products that were sold by longstanding arrange-
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ments predating the Code.249 Only about $270
million of nonfuel-related foreign goods were pur-
chased, or about 1.5 percent of covered purchases.
Much of that might have occurred anyway under
defense MOUs. For trade in the other direction,
while recognizing that data were unreliable, GAO
estimated that only about $210 million of U.S. goods
were sold in 1981 to foreign governments under the
Code (none of it fuel-related), or about 5 percent of
the covered purchases.250 In sum, the trade volumes
were low, and it is not clear whether the Code
contributed more to U.S. exports or imports. Startup
problems might have depressed the trade in 1981.251

Amendments effective in 1988 might have increased
trade volumes in both directions.

One persistent problem is that a large part of
civilian procurement in the EC and other countries
is made by agencies not covered under the Procure-
ment Code, including those responsible for telecom-
munications, transport, energy, and water. In these
sectors, which probably account for 25 to 50 percent
of the EC procurement market,252 the EC member
governments favored domestic over U.S. suppliers.
For example, in the last 30 years, there have been
virtually no sales to the European Community of
American electric utility equipment such as boilers
and turbine generators,253 even though General
Electric and Westinghouse were the top two world
suppliers as a percent of world sales between 1955
and 1984.254 The only sales have been to countries
with no production facilities of their own. EC
members have favored national producers of tele-
communications equipment. For example, in 1987,
France, Germany, Italy, the United Kingdom, and
Belgium on average satisfied 73 percent of their
demand for digital switching equipment from do-
mestic producers, despite substantially higher costs.255

In the United States these sectors are largely open.
Many U.S. utilities and telecommunications compa-
nies are privately owned and procure openly and
competitively as a matter of course. Government-
owned utilities have also purchased substantial
shares of equipment from foreign sources. For
example, from 1977 to 1981 the largest Federal
purchasers of heavy electrical equipment collec-
tively spent about 26 percent of their money
abroad.256

The United States has been negotiating to bring
government entities buying equipment in these
sectors within the GATT Procurement Code.257 The

EC contends that if publicly held utilities in these
sectors are to be covered by the Code, then privately
held utilities should in many cases be subject to
similar procurement requirements. The EC’s posi-
tion is that if: 1) there are substantial barriers to entry
in the industry; and, 2) there is substantial govern-
ment influence over the utility (e.g., as regulation of
the utility’s operation), then there is insufficient
assurance that the utility would, on its own, procure
as a private firm does, on the basis of quality, cost,
service, etc. (Both British Telecom and the Bell
operating Companies in the United States, for
example, would meet these two conditions.) The EC
internally is following its own precepts: effective
January 1, 1993, it will regulate procurement by
privately owned utilities to prevent favoring domes-
tic goods over the goods of other EC members.258

The United States opposes this change, arguing that
such utilities would, on their own, procure on the
basis of cost, quality, etc., because that would
maximize their profit, and that regulating such
utilities would saddle them with a needless adminis-
trative burden. As of June 1991, the resolution of this
issue was unclear.

The EC also wishes to include procurements by
State and local governments in the new Code.
However, there is some question as to the extent of
the U.S. Government’s legal power over State
procurement. So far, the Office of the United States
Trade Representative (USTR) has made inquiries as
to whether States might be willing to make a
voluntary commitment to follow the Code. These
commitments could then be incorporated into Fed-
eral law.259 Also under negotiation is the coverage of
services and rules to ensure that a fair hearing is
given to unsuccessful bidders who complain that the
required procedures were not followed.

Forcing Open Foreign Markets

Whether or not the GATT Procurement Code
applies in a given case, the United States considers
closed foreign procurement markets, like other trade
barriers, unjustified. Under the Buy American Act of
1988, also known as Title VII of the Omnibus Trade
and Competitiveness Act of 1988,260 the USTR
annually lists countries that discriminate in their
procurement against U.S. products. The list is to
include not only violations of the Procurement Code,
but also any ‘‘significant and persistent” patterns of
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discrimin ation, causing “identifiable harm” to U.S.
businesses, by countries ‘‘whose products or serv-
ices are acquired in significant amounts’ by the U.S.
Government. 261 When a country is listed, the USTR
is to negotiate to have the practice changed; if the
country does not stop, the President can retaliate by
discriminating against that country in U.S. Govern-
ment procurement.262

In its first report, in April 1990, the USTR
described “substantial procurement problems” in
several countries with markets “of particular signif-
icance,’ and noted special concern over ‘‘access to
the heavy electric equipment and telecommunica-
tions sectors” (currently excluded from the Procure-
ment Code) in the EC, Germany, France, and Italy.
However the USTR determined that no countries
met the criteria of the statute.263 It is difficult to
understand how the examples the USTR noted for
special concern fail to meet criteria for listing under
Title VII. The discrimination appears to be signifi-
cant and persistent, and cause considerable harm to
U.S. fins; the noted countries’ products and serv-
ices are purchased by the U.S. Government in
significant amounts. In its second report, in April
1991, the USTR listed just one country, Norway, for
violating its Code obligations in its procurement of
an electronic toll collection system.264 The USTR
decided again, however, not to list the EC, Germany,
France, and Italy for their non-Code-covered dis-
crimination in the procurement of heavy electrical
equipment and telecommunications equipment, even
though this discrimination ‘remain[ed] of particular
concern.

Why has the Administration not used Title VII
more? Partly because threatening countries with
sanctions during the Procurement Code negotia-
tions, especially for actions not inconsistent with the
current Code, could antagonize them and set back
the negotiations. In April 1990, the Administration
believed that keeping Congress informed and prom-
ising to evaluate the progress of the negotiations in
the next annual review would facilitate the negotia-
tions in progress while keeping in reserve a prod for
recalcitrant countries.265 In April 1991, the Adminis-
tration reported that progress had been made in the
past year in negotiations to end the cited discrimina-
tion by expanding the Code’s scope and that it would
continue to monitor developments.

EXPORT PROMOTION
Exporting is difficult. To export, a firm must:

evaluate foreign markets;
learn how business is done abroad;
identify, contact, evaluate, and select potential
customers, agents, distributors, and/or partners;
learn about foreign customers’ special needs
and perhaps modify the product;
prepare special labeling for each market and
possibly special packaging as well;
conduct an advertising campaign abroad (un-
less that is done by a local agent); and
arrange for shipping, insurance, and customs
clearance.

exporter must also follow any regulatory
requirements of the target country, and is sometimes
disadvantaged by foreign tariffs or nontariff barriers.
Frequently, special export financing must be ob-
tained. And these efforts require the exporter to
overcome separations due to geography, language,
and culture.

The U.S. Government assists exporters in these
efforts. The Department of Agriculture provides a
full range of services for agricultural exports. But
exporters of manufactured goods must go to more
than one agency to get a full range of services. The
Export-Import Bank of the United States (Exim-
bank) assists with export financing, and many other
services are provided by the Commerce Depart-
ment’s International Trade Administration (ITA).
The activities of these and other agencies are
coordinated by the Trade Promotion Coordinating
Committee, chaired by the Secretary of Com-
merce. 266

Within ITA, the U.S. and Foreign Commercial
Service (USFCs) is primarily responsible for gather-
ing information on export markets and making it
available to business. In summer 1991, USFCS had
about 200 commercial officers and 490 foreign
national employees providing export counseling in
U.S. embassies abroad and a total staff of about 300
in field offices in the United States.267 USFCS
emphasizes industry sectors with substantial export
potential. Otherwise, USFCS does not target any
particular sector for strategic or other reasons. Also
within ITA, Trade Development (TD) analyzes
trends by industry sector and works with industry
associations to promote exports, and International
Economic Policy (IEP) monitors foreign trade prac-
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in fiscal year 1991.272 But a policy of recovering
costs horn firms using USFCS services has had
some perverse effects. In the 1980s, USFCS pub-
lished Basic Guide to Exporting, a step-by-step
introductory manual on how to export. While the
guide cost only $8.50 per copy, the need to collect
this amount made it harder for businesses to get the
book; USFCS field offices could not sell it because
the revenue belonged to the Government Printing
Office. The need to recover publication costs simi-
larly crippled ITA’s Associate Office Program,
under which local business organizations help pro-
mote ITA products, services, and activities.273

USFCS recent problems have not stopped with
money matters. In January 1989, the General Ac-
counting Office reported other weaknesses, includ-
ting a mismanaged trade show program and an
inefficient information management system.274 Start-
ing in July 1989, USFCS, with a new Director
General, undertook an extensive long-term strategic
review of its operations. Partly through surveys,
interviews, and discussion groups, USFCS sought to
determine anew what business’ most important
needs were, how USFCS could be most helpful, and
what tasks were better left to other organizations.275

Instead of trying to be all things to all people,
USFCS decided to focus on the needs of the
infrequent exporter-one that exported more than
once per year but less than once per week. USFCS
concluded that firms exporting less needed basic
information that could be disseminated most effi-
ciently by organizations such as State governments,

tices and proposes strategies for opening foreign
markets.268

The United States spends proportionately much
less on export promotion than do many other
countries. An unreleased 1988 report by the Depart-
ment of Commerce269 compared export promotion
programs in eight nations: Belgium, Canada, France,
Germany, Italy, Sweden, the United Kingdom, and
the United States. The report shows that in 1987 all
of the other nations spent between 2 and 25 times as
great a fraction of GNP on export promotion as the
United States (table 4-10). The United States ranked
sixth in export promotion spending in proportion to
total exports. As well as spending relatively less
overall, the United States allocates funds lopsidedly
for agricultural rather than industrial exports com-
pared to other countries. The United States only
spends one-eleventh as much on industrial exports
as on agricultural exports, per dollar of each type of
export. In contrast, France spends 29 times as much
on industrial exports, the United Kingdom 5 times,
Belgium 1.6 times, and Italy one-ftith as much.

The USFCS budget was particularly tight in the
late 1980s, when the budget for foreign operations
was not adjusted to compensate for the dollar’s
declining purchasing power abroad.270 Foreign posts
had no money for market research contracts and
often had inadequate libraries. Sometimes foreign
service officers did not even have funds to return
phone calls from firms in the United States.271 The
USFCS budget has recently improved somewhat,
from $75 million in fiscal year 1987 to $108 million

Table 4-10-Spending for Export Promotion in 1987

United United
Belgium Canada France Germany Italy Sweden Kingdom States

Central government
spending . . . . . . . . . . . . . . . . . . . .

Total spendinga . . . . . . . . . . . . . . . .
On agricultural exports . . . . . . .
On industrial exports . . . . . . . . .

Totai spending per $1,000 of
ali exports . . . . . . . . . . . . . . . . . . .
Of agricultural exports . . . . . . . .
Of industrial exports . . . . . . . . . .

Totai spending per
$1,000 GNb . . . . . . . . . . . . . . . .
$1,000 Centrai Government

spending . . . . . . . . . . . . . . . . . .
Capita . . . . . . . . . . . . . . . . . . . . . . .

$61.5m
$102.lm

$5.lm
$97.Om

$209.3m
$219.3m
$30.7m

$188.6m

$10.Om
$72.4m
$2.2m

$70.2m

$190.9m
$194.lm

$2.7m
$191.4m

$261.6m
$294.Om
$173.Om
$121.Om

$45.8m
$62.9m

$4.5m
$58.4m

$484.3m
$546.8m

$43.7m
$503.1 m

$330.lm
$340.7m

$2.5m
$338.2m

$0.71
$0.46
$0.74

$6.00
NA
NA

$2.18
$0.09
$2.61

$0.35
NA
NA

$2.00
$9.30
$1.78

$1.65
NA
NA

$1.45
$0.29
$1.53

$1.16
$5.95
$0.54

$0.40 $1.48 $0.47 $0.11 $0.29 $0.46 $0.43 $0.06

$1.07
$6.35

$6.02
$21.44

$1.95
$6.19

$0.68
$1.67

$0.64
$3.74

$1.33
$8.72

$0.98
$3.42

$0.29
$1.20

m-million
aTotal spending comprises not just central government spending, but spending from local governments, quasi-government agencies, and cooperating

nongovernment agencies.
bGross Domestic product (GDP) is used instead of Gross National Product (GNP) for Canada and ltaly.

SOURCE: Unreleased Department of Commerce Report, Export Prornotion Activities of Major Competitor Nations, May 1988.
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industry associations, and chambers of commerce.
USFCS considered that very experienced exporters
could, for the most part, fend for themselves,
although they needed help in removing foreign
market barriers.

USFCS found that industry’s top two priority
needs were for timely, product-specific information,
and for assistance in locating and dealing with
overseas agents, distributors, and end users. Accord-
ingly, it has switched the focus of its information
gathering from general information about sectors to
specific information about particular products, and
has worked harder to help industry with foreign
contacts. An example of the latter is the “Match-
maker’ program, by which U.S. exporters travel
abroad and interview about 10 interested local firms
per day. Another example, a joint effort among
USFCS, TD, and IEP, is the 5-year Japan Corporate
Program, for which the Commerce Department
selected 18 firms (out of about 130 applicants) that
showed exceptional promise for being able to export
to Japan. The companies, selected in late 1990,
committed to:

visit Japan four times per year (at least twice per
year by the firm’s President or CEO);
print labeling and promotional material in
Japanese;
participate in at least one trade show each year;
modify products as needed for the Japanese
market; and
arrange for after-sale service and maintenance.

Commerce Department in return is providing
marketing data and promotional support, which
included the participation of Commerce Secretary
Mosbacher in kicking off the program in Tokyo in
April 1991.

USFCS has increased both its counseling regard-
ing options and sources for financing exports, and
assistance in complying with export control regula-
tions. USFCS is also trying to improve information
flow among its headquarters, domestic field officers,
and overseas posts, though this effort depends
largely on an automated information system whose
target completion date is September 30, 1993.

The Commerce Department does not provide
export financing. Often credit terms are an important
part of competitiveness in export sales, especially to
developing countries. All major economic powers
have some governmental export credit agency (ECA)

that helps to finance exports.276 In the United States,
this function is carried out primarily by the Exim-
bank, an independent agency of the U.S. Govern-
ment, and (for agricultural products) the Commodity
Credit Corporation, a corporation owned by the U.S.
Government and run by the Department of Agricul-
ture. 277

Eximbank can fill in after private sector financing
leaves off, so as to provide, when possible, export
financing comparable to that available for exports
from other countries. While U.S. commercial banks
are often reluctant to provide export financing
services because they are unfamiliar with the risks in
the destination country, Eximbank’s specialized
knowledge of these risks enables it to provide such
services. The need for Exirnbank is greater now that
U.S. commercial banks, burned by bad foreign debts
in the 1980s, are more cautious about foreign loans.
Even when banks are willing to provide services,
their interest rates and other fees may be higher than
the fees for government-backed export financing
abroad. Eximbank’s activities have cost money; at
the end of fiscal year 1990, Eximbank had an
accumulated deficit of $6.5 billion, financed by
borrowing from the government.278

If an exporter grants a foreign customer time to
pay, Eximbank may provide insurance against the
risk of nonpayment. Similarly, if a U.S. or foreign
bank lends money to the customer, Eximbank can
provide the bank with a guarantee against default on
the loan. Insurance and guarantees help guard
against both normal commercial risk of nonpayment
(bankruptcy of buyer, change in market demand for
buyer’s product, etc.) and political risks (war,
expropriation, asset freezes, etc.). Eximbank guaran-
tees can be crucial to obtaining private sector loans,
and can help firms get these loans on better terms.
Eximbank can lend money itself, though it normally
does so only to match particular loans offered by
foreign ECAS.279 These loans may be direct to the
customer, or indirect by rediscounting bank loans
(lending to a bank money that the bank in turn lends
at higher interest to the customer). Eximbank also
makes short-term working capital loans to exporters.

Eximbank’s total outstanding commitments, in-
cluding loans, guarantees, and insurance, cannot
exceed $40 billion, though the first $25 billion of
insurance and guarantees are counted only at a
quarter of their value so that a total of $58.75 billion
is possible. As of September 30, 1990, actual out-
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standing commitments were $13.3 billion in loans
and $16.7 billion in insurance and guarantees, for a
total of $30 billion. There are also ceilings set each
year on new commitments. For fiscal year 1990, the
ceiling was $612 million for loans and $10.2 billion
for guarantees and insurance. The actual commit-
ments made were $612 million in loans (the full
amount authorized) and $8.2 billion in guarantees
and insurance. These amounts are modest compared
to the total U.S. exports in calendar year 1990 of
about $390 billion in goods and $133 billion in
services. Agricultural exports receive proportion-
ately much more government financing. The Com-
modity Credit Corporation made commitments of
$911 million in loans and $4.5 billion in guarantees
in fiscal year 1990,280 compared with about $40
billion in agricultural exports in fiscal year 1990.281

Congress apparently envisioned that Eximbank’s
financing be focused on strategically selected indus-
tries. In 1983, Congress amended the Export-Import
Bank Act of 1945 to require that Eximbank provide
in an annual report “a detailed description of all
actions which have been taken . . . or . . . will be
taken” to:

●

●

●

“maintain the competitive position of key
linkage industries” [this refers primarily to
industries that benefit downstream industries];
“support industries which are engaged in the
export of high value added products”;
“support industries which axe engaged in the
development of new capital goods technol-
ogy”; and
“preserve and create high skilled jobs in the
United States economy.”282

However, it is not clear to what extent Eximbank’s
activities have been strategically focused.283 Fur-
ther, Eximbank’s effectiveness is limited in two
ways.

First, Eximbank grants creditona‘‘needs’ basis,
while European and Japanese ECAs grant credit on
an ‘‘entitlement’ basis. European and Japanese
governments “make broad, long-term determina-
tions  about” which exports to assist and by what
means, “and then provide . . . sufficient resources
and administrative freedom” to assist exports in all
credit worthy cases within the guidelines.284 How-
ever, in the United States, “increasing budget
discipline and a strong free trade, antigovernment
interventionist philosophy have combined” to re-
quire that applicants demonstrate on a case-by-case

basis that they need the financing to close the deal.285

The case-by-case approach increases paperwork,
which along with the uncertainty regarding approval
can discourage would-be applicants.

Eximbank’s effectiveness has also been limited in
matching the very favorable terms of some foreign
loans. The United States and its major trading
partners have subscribed to an Arrangement  on
Guidelines for Officially Supported Export Credits.
The Arrangement limits the attractiveness of ECA
financing by specifying interest rate floors, mini-
mum up-front cash payments, and maximum pay-
back periods.286 The Arrangement has largely pre-
vented U.S. firms from being disadvantaged by
superior financing by foreign ECAs. However, the
Arrangement has a big loophole that lets countries
combine export loans or guarantees with grants of
aid for development. The combination of export
financing with aid is called mixed credits or tied aid
(since the aid is tied to the purchases from the donor
country).

It is difficult to assess the impact of tied aid on
U.S. manufacturing competitiveness. An Eximbank
study asked firms in five capital goods industries
(telecommunications equipment, computers, elec-
tric power generating machinery, rail transportation
products, and earth moving equipment) to estimate
sales to developing countries that were lost because
of foreign tied aid. The firms estimated that for the
years 1985 through 1988, an average of between
$400 and $800 million per year of sales were lost in
all sectors combined. These lost sales were at least
10 percent of the combined markets of all develop-
ing countries in 8 out of 12 subsectors, and were at
least 30 percent in 4 of these subsectors. However,
the lost sales represented at least 10 percent of the
U.S. industry’s total output in only 4 subsectors287

and in no cases represented at least 30 percent.

These figures do not tell the whole story. Lost
initial sales can mean lost follow-on sales, especially
when compatibility is a concern. The survey re-
sponses indicated that foreign tied aid had overall
decreased exports by at least 10 percent in 7 out of
12 subsectors.288 This result is open to question. To
balance its case studies, Eximbank performed a
macroeconomic analysis of the impact of tied aid.
The analysis failed to confirm this significant
negative impact.289

The United States ties a large part of foreign aid
to purchases. However, since 1974, U.S. aid has
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focused on agriculture, nutrition, health, and educa-
tion, rather than the large capital projects favored by
some major donor countries. From 1984 through
1987, U.S. bilateral development assistance was
$15.2 billion, amounting to 34.8 percent of the aid
given by the seven largest donors; but the figure
drops to $1.1 billion, or 5.3 percent of the seven-
country total, when only extractive industries, power,
transport, telecommunications, and other capital
goods are counted.290 Thus, tied aid programs in
other donor countries offer more opportunity to
manufacturing industries. This is no accident. Most
other aid donors use tied aid to promote particular
industries, while the United States, except for
agriculture, does not.291

Japan in particular uses foreign aid to promote
selected industries. Japan grants about as much
nonmilitary foreign aid as the United States.292

However, 44 percent of Japanese aid goes to
economic infrastructure, compared to only 4 percent
of U.S. aid.293 Most of Japan’s aid (about 60 percent
in 1987) is in the form of subsidized loans, so a given
amount of aid (subsidy) results in a greater amount
of purchases; most U.S. aid (probably around 75
percent in 1987) is provided as grants.294 Japan
focuses its aid on Asian countries, which represent
one-third of Japan’s trade with developing countries
and whose relatively advanced economies have
great potential to buy capital goods and services. The
United States, on the other hand, gives the bulk of its
aid to Central America and the Middle East, which
represent less than a tenth of U.S. trade with
developing countries.295

Japanese Government and business practices can
magnify the competitiveness effect of aid, even if the
aid in principle is not tied. Unlike the United States,
Japan awards aid primarily based on proposals
received. The requirements for proposals are so
complex that often foreign governments need help
from Japanese fins, which steer proposals in the
direction of providing follow-on work for them-
selves or affiliated companies. Japan sometimes ties
only the design and planning phase of a project. The
use of a Japanese company for that phase makes use
of Japanese sources for follow-on construction quite
likely.296

To minimize the adverse competitive impact from
other countries’ use of tied aid, the United States has
attempted to close or reduce the loophole that
permits aid to be mixed with export credits. Effec-

tive July 1988, the Arrangement was amended, at
U.S. urging, so that mixed credits must have at least
a 35 percent grant component (50 percent in the case
of aid to the least developed countries). The intent
was to make mixed credits so expensive that their
use would decline; however, this did not occur in
1989 and 1990.297 The United States has continued
attempts to limit the use of tied aid. It is negotiating
for further amendments to the Arrangement, notably
one to prohibit mixed credits when a project is
commercially viable without a grant element. It has
also gotten an informal agreement to avoid using
mixed credits in Eastern Europe; as of July 1991, this
agreement was working.298

To strengthen its negotiating position, the United
States has matched or even overmatched some
foreign mixed credit offers, to show foreign coun-
tries that they have nothing to gain by offering mixed
credits. These offers have used Eximbank’s war
chest of grant money, which can be combined with
loan funds. In fiscal year 1990, $53.8 million in war
chest grant funds were used,299 supplemented by $30
million in grant funds from the Agency for Interna-
tional Development (AID), resulting in $228 million
in concessionary loans. For fiscal year 1991, Exim-
bank had used war chest grant funds of $58.1 million
by July, yielding concessionary loans of $130.8
million, though Eximbank reported that it might by
the end of fiscal year 1991 use the entire $150
million in grants available, for a total of about $500
million in loans.300 While sales have been won in
this manner, the war chest sums are much smaller
than those available for tied aid programs in several
other countries, notably Japan, France, and Ger-
many, whose annual loans with tied aid are meas-
ured in billions of dollars.301

The U.S. Trade and Development Program (TDP)
also offers tied aid. TDP started within AID but was
spun off as an independent agency in 1981. This
program funds feasibility studies and other project
planning services by U.S. firms in developing and
middle-income countries. It resembles Japan’s tied
aid funding for planning and design. TDP provides
project planning funding only for projects that are
priorities of the host country and present a good
opportunity for sales of U.S. goods and services.302

TDP’s budget, initially only a few million dollars,
has grown in recent years. In fiscal year 1990 the
$32.2 million in funds included $29.9 million for
program activities and $2.3 million for administra-
tive expenses.303 Of program funds obligated in
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fiscal year 1990, 36 percent were for infrastructure,
17 percent for energy, 15 percent for manufacturing
and processing, and 15 percent for communications
and computer technology. In contrast to most other
U.S. aid, the fast-growing Asian region received the
most funding, 33 percent in fiscal year 1990.304

TDP’s fiscal year 1991 budget is $35 million.

TDP reports that “[e]very major donor nation
offers grants for feasibility studies, ’ and the host
country almost always

. . . has the option of obtaining a grant from another
donor government. Typically, these grants are made
to promote procurement from the donor nation,
thereby virtually locking U.S. firms out of major
projects at the implementation stage.305

Thus, the competition to determine who performs
the feasibility study is sometimes decisive in the
competition for exports. As an independent agency
since 1981, TDP spent $161.6 million through fiscal
year 1990 in program funds.306 As of December
1990, the associated projects had given rise to
documented U.S. sales of $3.2 billion ($2.4 billion
to Asia). The sales yield to date is thus 20 times the
program funds spent. The annual sales have in-
creased rapidly in recent years, and TDP estimated
that activities already funded by December 1990
will provide an additional $18 billion of exports as
projects mature.

EXPORT CONTROLS
Some items, such as computers, have both com-

mercial and military use. The United States controls
export of such dual-use items under the Export
Administration Act of 1979 (EAA), as amended.307

The Act is administered by the Commerce Depart-
ment’s Bureau of Export Administration (BXA), in
cooperation with the Defense, State, and Energy
Departments, and several other Federal departments
and agencies. The Control List specifies dual-use
items subject to control. This list includes physical
products, software, technical data, and know-
how.308 A license from BXA is necessary to export
these items to some foreign countries. The license
may be conditioned on assurances that the item will
be used for civilian purposes; in some cases, BXA
insists on the right of inspections or other constraints
to guard against diversion to military use. BXA does
not know precisely how much export trade is
licensed, but $90 billion seems a fair estimate for
1990. 309 This is about 28 percent of the $316

billion310 in total U.S. exports of manufactured
goods in 1990. This percentage declined from an
estimated 40 percent or more in 1985311 and is
expected to decline further in 1991.

The purpose of most controls on dual-use exports
is to deny militarily strategic technology to potential
adversaries. This control, however, comes at a price:
requiring a license can hinder commercial exports.
Moreover, export controls affect primarily high-
technology industries on which U.S. manufacturing
competitiveness especially depends. Some export
controls on dual-use items are necessary, and some
resulting drag on competitiveness is inevitable.
However, there is an emerging consensus that export
controls have unduly hindered competitiveness.

The export control regime came under intense
scrutiny with the publication in 1987 of a report by
the National Academy of Sciences.312 This scrutiny
intensified for three reasons. First, political reform
swept the nations of Eastern Europe and the Soviet
Union. This reduced the military threat from these
countries, lessening the need for controls. These
nations need technology to hasten their transforma-
tion into open, economically viable societies. So-
phisticated computers are needed, for example, to
run a modem banking system, and fiber optics are
crucial for a modem telecommunications network. If
export controls prevent the transfer of such technol-
ogy to these nations, they could increase the risk
these nations pose.313

Second, the changing political climate intensified
allies’ dissatisfaction with the United States’ hard
line position. This led to speculation that CoCom
(Coordinating Committee for Multilateral Export
Controls), the multilateral forum in which the United
States and its allies coordinate export controls (see
box 4-C), might break apart. To avert a crisis, in June
1990 the United States agreed to a great loosening of
controls. Third, concern has increased over the
continuing decline in U.S. manufacturing competi-
tiveness, prompting closer scrutiny of whether the
security benefits of particular controls are worth the
competitiveness costs.

Most observers agree that too many items were
controlled under the EAA. Some items were not
decontrolled even when advancing technology elim-
inated their strategic value. Some other controlled
items, while still strategic, were available from
unrestricted sources in third countries; the controls
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Box 4-C—East-West and North-South Controls; Cocom and Other Multilateral
Export Control Forums

Traditionally, most U.S. export controls on dual-use items (items with both military and commercial use)
aimed to keep militarily strategic technology from Communist countries. These controls are issued as “national
security” controls under Section 5 of the Export Administration   Act of 1979, as amended (EAA).1 They are
sometimes referred to as “East-West” controls. East-West controls affect more than just exports to Communist or
formerly Communist countries; approximately 85 percent of the individual license applications processed in 1990
were for exports to the “free world’ (not Communist or formerly Communist countries). 2 While individual license
applications for exports to the free world are almost always granted, 3 the approvals sometimes contain conditions
designed to prevent possible diversion to Communist countries.

Inmost cases, the United States’ militarily strategic technology is shared by other countries; to prevent transfer
of such technology, cooperation from other countries is necessary. Internationally, East-West export controls have
been coordinated by the Coordinating Committee for Multilateral Export Controls (CoCom), an informal, nontreaty
organization with 17 member countries. CoCom consists of the NATO members except Iceland, plus Japan and
Australia. 4 CoCom controls those dual-use items on its “Core List,” a scaled down version of its old “Industrial
List.” Traditionally, the United States has been the most zealous CoCo member. While many CoCo members
generally control items only to the extent required by CoCom, the United States controls many items to a greater
extent. Lately, the difference between the United States and other members has narrowed.

Another group of U.S. export controls is issued under Section 6 of the EAA. These “North-South’ or foreign
policy controls aim to prevent proliferation of weapons of mass destruction, including missiles and chemical and
biological weapons, to countries that do not have them, especially those countries prone to support terrorism or other
reckless use.6 Such controls are not aimed at the Communist or formerly Communist nations as a whole or the Soviet
Union in particular, indeed, the Soviet Union and the People’s Republic of China possess great capability in these
areas. Missile and chemical weapons technology are controlled in multilateral groups other than CoCom, but these
groups have limited effectiveness because they do not include the Soviet Union. No international group controls
biological weapons.7 Foreign policy controls under Section 6 of the EAA can be imposed for other reasons as well,
such as to sanction nations for human rights abuses. In that case the control is intended as a political statement, rather
than to deny particular technology or products. In some cases-such as sanctions against nations that support
terrorism the control has a mixture of military and political goals.8

%0 U.S.C. app. ~.
2~~~1w  of Li~ns@ Statistics: CY 1990,” n.d.  (prepared by BIK*U  of ~rt ~“ “stration (BXA),  U.S. Commerce Department).

This pementage is by number of applications, not dollar value. The figure includes all individual license applications, not just those required by
East-West controls.

3h fW~ Y= 1990,94.2 percent of such applications were approved. BXA 1990 Annual Repo~  ch. 2 (ti press). ~S figure is H
on counting the People’s Republic of China as a k world natiorE  otherwise the approval rate would probably be slightly higher.) Only about
0.3 percent were denie~ the rest were “returned without action” because of insufllcient  information or at the applicant’s request.

4~e complete membership list is Australi& BelgiW  GIM@  Demark e~ y, France, Greece, Italy, Jap~ Luxembourg, the
Netherlands, Norway, Portugal, Spa@ ‘Ihrkey,  the United Kingdo~ and the United States.
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controls. It should not be taken to imply that all or most developing countries give cause for concern.
650 U-S*C. app. ~5. Nu~l~  W=wm ~ con~oll~ by ~o~~ s~tute, f$~tion  309(c.)  of tie  NUCIW Non-Proliferation Act of 1978,

codifkd at 42 U.S.C. 2139a(b). See Section 17(d) of the EAA at 50 U.S.C. App. 2416(d).
7M~ti~te~ cwr~tion  of Nofi+ou~ con~~  is discus~ in p~el  on tie fiture  ~si~ @ Implementation of U.S. National

Security Export Controls, Committee on Science, Engineering, and Public Policy, National Academy of Sciences, National Academy of
Engineering, Institute of Medicine, Finding Common Ground: U.S. Eqort  Controls in a Changed Global Environment (Washington DC:
National Academy Press, 1991), pp. 83-85.

8Expofi con~o~ on d~.u~ item cm b be imposed  under Section 7 of the EAA during a Amtage of domestic SUPPIY.

did not deny technology to the target country but license was submitted and approved. In practice,
simply diverted business to foreign suppliers. - however, the time and trouble involved discouraged

some firms from applying. And even if permission
In principle, controlled items could still be to export were ultimately granted, the delay could

exported, provided that an application for an export cost the sale. Such delays have been used as a selling
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point by competing foreign manufacturers who
suffered no such hindrances. In addition, export
controls occasionally stopped U.S. firms from pro-
viding repairs and spare parts to items already in the
field; this made U.S. suppliers appear especially
unreliable. Another thorn in the side of foreign
customers was reexport controls. If controlled U.S.
technology or components were incorporated abroad
into finished goods, sometimes permission from the
U.S. Government was necessary to export those
goods to a third country. As a result, many foreign
manufacturers avoided using technology and com-
ponents that originated in the United States. Some
U.S. allies resented this extension of U.S. law onto
their soil.314

In recent years this situation has improved.
Reform has focused on East-West controls, tradi-
tionally the most common type, that are designed to
keep technology from former Communist bloc315

countries (see box 4-C). Reform has proceeded on
three interdependent tracks: multilateral negotia-
tions, legislation by Congress, and domestic action
by the Administration. In CoCom, the United States
has agreed to lessen controls, and other countries
therefore appear more willing to maintain not only
common rules but a uniform standard of enforce-
ment; this should reduce the advantages to foreign
firms resulting from less restrictive control regimes.
The Export Enhancement Act of 1988 (1988 Act)316

amended the Export Administration Act of 1979 to
prod the Administration to remove unnecessary
controls and streamline the license application
process. Further legislation in this direction is under
consideration.317 The Administration has been re-
ducing U.S. controls to track reductions in CoCom’s
controls, and over time (sometimes more time than
Congress allowed) has been implementing changes
mandated in the 1988 Act.

Despite the reforms, export controls remain a live
issue. In two sectors, computers and communica-
tions, many within industry view the Core List
reductions as insufficient. Nor is it clear that
procedures and attitudes have changed enough to
avoid licensing delays, permit timely decontrols in
the future, and facilitate increased government-
industry cooperation. While reform proceeds on
East-West controls, broad use of North-South con-
trols could reverse some of the progress made.
North-South controls are implemented for two
purposes: to prevent proliferation of weapons of
mass destruction; or to further other foreign policy

goals, such as to show disapproval of a country’s
human rights abuses or support of terrorism (see box
4-C). The recent Gulf War has increased prolifera-
tion concerns, sparking the Administration’s En-
hanced Proliferation Control Initiative. North-South
controls are largely unaffected by the recent reforms,
and could lead to substantial disruption of legitimate
commercial sales.

Reducing East-West Controls' Drag
on Competitiveness

What Is Controlled

The United States controls exports of dual-use
items bound for either former Communist bloc
countries or other countries where risk of diversion
to former Communist bloc countries is substantial.
This second case has greater commercial impact; in
1990, 85 percent of all license applications were for
exports to the free world (not former Communist
bloc countries).318 In fiscal year 1989, computers
accounted for 42 percent of the dollar value of all
license applications; other electronic equipment and
aircraft also accounted for large dollar values.319

These East-West controls are based largely on
CoCom’s Core List, which replaced the old Indus-
trial List effective September 1, 1991. The Core List
includes items in nine categories: advanced materi-
als; material processing; electronics; computers;
telecommunications and information security; sen-
sors and lasers; navigation and avionics; marine;
and, propulsion.320 CoCom controls exports at three
levels, depending on the item and the proposed
destination. At the highest or “general exception”
level, unanimous approval by CoCom members is
necessary. At the next level, “favorable considera-
tion,” there is a presumption of approval; the export
may be made if no CoCom member objects within
30 days of submission to CoCom. At the lowest
level, “national discretion” (also called “adminis-
trative exception”), a member nation may approve
the export on its own, but CoCom must be notified
after the fact.

In May 1990, following a study of export controls,
the Bush Administration found that the Industrial
List contained “items not strategically critical to
U.S. interests. "321  In a June 1990 CoCom meeting,
the United States, responding to pressure from its
allies, proposed to scrap the Industrial List and build
from scratch a new, much shorter “Core List”
containing only truly strategic technologies.322 As
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an interim measure, the Industrial List was trimmed
in summer of 1990, especially in the computers,
telecommunications, and machine tools sectors; a
revised Core List was agreed upon on May 24, 1991,
to take effect September 1, 1991. Controls were
lifted on many important items, including satellite
ground stations for television, weather, and civil
communication. Machine tools were decontrolled to
up to accuracies far greater than before.323 Many
personal computers based on Intel’s 80386 proces-
sor chip, which were available throughout the world,
were no longer subject to controls as of July 1990,3X

and some more advanced versions based on Intel’s
80486 chip, also available from unrestricted sources,
were decontrolled in May 1991.

The significance of the reduced Core List is not
only that fewer items are controlled, but also that
U.S. and foreign controls will more closely resemble
one another. It is widely believed that in the late
1980s many other CoCom members were chafing
under controls retained only at the United States’
insistence, and were sometimes enforcing controls
loosely. With the U.S. agreement to eliminate or
reduce most of the controls, other members appear
headed toward more uniform enforcement. CoCom
members have agreed on standards for an effective
export control regime, and as of June 1991 BXA
anticipated that these standards would be in force in
all member countries by the end of 1991.325

Uniform enforcement standards would mean that
the United States could trust the export controls of
other CoCom members. Current East-West controls
require licenses for some items even when shipped
to CoCo destinations. The United States imposes
these licenses because it does not fully trust its allies
to prevent reexport in violation of CoCom rules.
Those few cases in which BXA requires licenses for
intra-CoCom trade tend to be cutting edge items,
such as the latest computer models, which can be
important for winning new customers. For years
industry has wanted BXA to eliminate the license
requirement for intra-CoCom trade. In the 1988 Act,
Congress mandated that the Commerce Department
annually take stock of which other countries have
fully satisfactory export control systems, and elimi-
nate license requirements (under the East-West
controls) for exports to these countries.326 The
Administration has not yet found that any countries
meet the requirements. In November 1989, President
Bush promised to remove intra-CoCom East-West
license requirements by June 1991; 327 the target date

for the new enforcement standards has since been
revised to the end of 1991.328

Previously, U.S. East-West export controls cov-
ered many items not controlled by CoCom, thus
putting U.S. producers at a disadvantage relative to
producers in many countries that rarely controlled
such items.329 The 1988 Act provided that, with
certain exceptions, East-West controls must not be
imposed unilaterally for over 6 months. This provi-
sion led to decontrol and reduced control of many
items in February 1989, 6 months after the 1988
Amendments became law.330 This should lead to
greater parity between U.S. and foreign export
controls.

The 1988 Act tightened provisions that items
must be decontrolled to particular destination coun-
tries when they are in fact available to those
countries in sufficient quality and quantity to render
U.S. controls ineffective.331 The 1988 Act requires
the Commerce Department to rule on alleged cases
of foreign availability within 4 months and to
publish its determination within 1 more month; if
CoCom permission is necessary to export the item,
8 months are allowed for the ruling instead of 4.332

Under this provision, BXA completed 17 such
assessments by May 15, 1991, and found foreign
availability in 12 cases. In eight of those cases the
item was decontrolled; in one case the item remained
controlled based on by the President’s finding that
decontrol would be detrimental to national security,
and the decision was pending in three cases.333

Another development is the effort to induce
nations outside of CoCom to institute similar export
controls. This will enhance the effectiveness of U.S.
and CoCom controls, put U.S. exports more on a par
with exports from the other countries, and permit
trade with those countries under lessened controls.
CoCom has approached countries for this purpose,
including those of Eastern Europe. The United
States has for years conducted bilateral negotiations
to encourage other countries to control exports,
resulting in more liberal treatment of exports to
Austria, Finland, Ireland, Singapore, Sweden, Swit-
zerland, and South Korea. Other nations, such as
Taiwan, have not yet been responsive.334

A further reform is the reduction of reexport
controls. The 1988 Act removed East-West controls
for the reexport of items to a destination within
CoCom or with similar safeguards. The Act lifted all
East-West controls for the reexport of U.S. goods
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and technology incorporated abroad into foreign
products, provided that either the controlled U.S.
content comprises at most 25 percent of the prod-
uct’s total value, or CoCom controls the parts at only
the national discretion level.335 The Commerce
Department implemented these changes in July and
October of 1989, well after the November 1988
deadline given by Congress.336 Moreover, BXA did
not completely implement this provision because it
believed that it would endanger national security, for
example, by decontrolling sensitive avionics. BXA
changed the 25 percent threshold to 10 percent for
reexport to certain countries, including Iran and
Libya, and did not modify an existing rule that
controlled reexport of U.S. technology incorporated
abroad into finished products regardless of the
percentage value the technology represented.

As a result of these and other reductions in
East-West export controls, the amount of licensed
trade has been decreasing. The number of applica-
tions received for individual licenses dropped from
98,000 in fiscal year 1988 to 85,000 in fiscal year
1989,65,000 in fiscal year 1990, and an annual rate
of about 40,000 for the first 6 months of fiscal year
1991.337 The value of individual license applications
processed dropped from $132 billion in 1989 to $73
billion in 1990, and the value of applications
approved dropped from $123 billion in 1989 to $63
billion in 1990.338 The new Core List and other
recent or pending changes will further decrease the
amount of licensed trade.

Licensing Procedures

In the mid- and late 1980s, acquisition of export
licenses took much time and effort. For the first
quarter of 1986, the Commerce Department reported
an average processing time of 27 days, with some
applications taking several months and a few even
taking years.339 However, a survey of U.S. industry
reported an average of 54 days; the difference in the
averages is that industry counted time spent prepar-
ing applications, time after the applications were
sent but before the Commerce Department logged
them in, and time after approvals were sent but
before they were received.340 The view from Euro-
pean firms that needed U.S. approval for purchases
or reexports was particularly negative. European
industry representatives reported “widespread dis-
gust” with this system, citing: “lost applications;
. . . technically incompetent questions; and delays
caused by the use of surface mail. ’’341 License

turnaround times in other CoCom countries were
“generally much shorter.”342

When the Commerce Department wanted to
approve a license but DoD did not, the interagency
dispute resolution process was cumbersome.343 Both
the time required and the nature of the process
discouraged industry. The regulations were complex
and difficult to fathom; firms seldom got advance
indications from the government of the likelihood of
approval and the likely delay; and companies were
sometimes kept in the dark about concerns delaying
license approval, making them unable to help
resolve the problem.344 In one instance, it took a U.S.
company almost 3 years to get a license to sell a
$450,000 nuclear magnetic resonance (NMR) spec-
trometer to a medical research unit in Eastern
Europe; in the interim a German firm sold several
similar systems to Communist bloc customers.345

The U.S. practice contrasted with that of Japan,
where “company representatives work[ed] closely
with their government counterparts’ and ‘‘ [a]s a
result, export license applications [were] rarely
submitted if they [were] not virtually certain to be
approved."346 Similar government-industry consul-
tation occurred in some other CoCom countries.347

Industry was not told of likely U.S. or CoCom
decisions to reduce or eliminate certain controls;
advance warning could have allowed a head stint in
exploring new export markets. Other CoCom mem-
bers kept their industries much better informed.348

This picture has changed. Average processing
times for individual licenses, as reported by the
Commerce Department, have decreased from 23
days in fiscal year 1986 to 16 days in fiscal year
1990.349 This decrease is significant because during
this period, with the decontrol of lower levels of
technology, the applications’ complexity and sensi-
tivity increased. Applications for exports to CoCom
members take the least time-an average of 3 days
in calendar year 1990. Much delay comes from the
need for the Department of Commerce to refer
applications to other agencies and/or CoCom. In
calendar year 1990, applications not requiring refer-
ral took an average of 7 days for processing; those
requiring referral averaged 67 days.350

BXA has made the application process more
user-friendly. BXA opened branch offices, gave
many seminars to industry, and now provides
extensive counseling to exporters. Urgent applica-
tions get special handling, sometimes gaining ap-
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proval in a few hours. A computerized tracking
system permits instant determination of an applica-
tion’s status, and BXA’s automated phone-in system
gives status updates 24 hours per day, including
authorization to ship if the license was approved
with no restrictions. Exporters may submit applica-
tions by computer (accounting for 29 percent of the
applications filed in fiscal year 1990); approvals for
those applications are returned electronically.351

BXA consults with applicants if problems arise in
interagency review and tries to work out a solution
acceptable to all parties.352

Remaining Concerns

Some concerns remain despite recent progress.
One issue is whether there is sufficient political will
to overcome bureaucratic gridlock. Traditionally,
the Defense Technology Security Administration
(DTSA), the part of DoD with primary responsibility
for export controls, has been hostile to liberalization.
This is to be expected up to a point, since DoD’s
mission is military security rather than economic
competitiveness. However, there is a consensus that
in the mid- and late 1980s the DTSA went too far; it
did not take seriously the need to avoid unnecessary
drag on competitiveness and often blocked clearly
justified liberalization. DTSA stalled for almost a
year a 1988 Commerce Department recommenda-
tion to decontrol personal computers compatible
with IBM’s AT models that were based on Intel’s
80286 processor. These machines, at the time
midrange PCs, were available from many producers
in seven non-CoCom nations (including Korea and
Taiwan, which produced over 1 million units in
1988) and were in wide civilian use in Soviet bloc
countries. 353

A combination of circumstances overcame DTSA’s
resistance in 1990, when President Bush personally
backed a drastic reduction in controls. However,
many in industry worry that DTSA can impede the
actual implementation of promised reforms. This
may have happened already. The new Core List, and
the U.S. proposals for it, were supposed to be written
‘‘from scratch”354 with each item specifically justi-
fied. However, when it came time to draft the U.S.
proposals in meetings of BXA’s Technical Advisory
Committees (TACs), industry representatives report
that some DTSA representatives refused to do so and
instead sought only to trim existing lists.355

With the 1988 Act, Congress strengthened the
Commerce Department vis-à-vis the Defense De-

partment. DoD can no longer delay license approv-
als indefinitely. When the Secretary of Commerce
decides to approve a license, the Secretary of
Defense has 20 days to object, and the license may
be granted unless the President intervenes in another
20 days.356 However, interagency coordination below
the cabinet level could still be cumbersome, taking
over 100 days.357 CoCom approval might require
additional time. The detailed procedures are not
publicly known because an Executive Order setting
them out is classified.

Another possible problem in implementing re-
form is that dual-use items removed from the
Control List might be added to the Munitions List,
which is supposed to govern only purely military
items. The control regime for items on the Munitions
List is much stricter, without the EAA’s competi-
tiveness safeguards. While President Bush promised
to remove all overlap between the lists “unless
significant U.S. national security interests would be
jeopardized, "358 here is some danger that the
Munitions List will be used to maintain or institute
controls over dual-use items that could not be
justified under the EAA.

Another concern is the new Core List. In two
important sectors, computers and telecommunica-
tions, industry is not completely satisfied. In 1990,
the computer sector accounted for 41 percent of the
value of all individual license applications.359 Mod-
ern telecommunications systems for the Soviet
Union and Eastern Europe will cost many billions of
dollars. Hungary plans to spend $6.3 billion over 10
years, Czechoslovakia $3 billion through 1995, and
Germany $4 billion on East German upgrades in
1991 alone.360 The Core List controls computers that
these nations need for economic development. In
one broad performance range, the United States
wanted to control the computers, but most allies did
not. As a compromise, the Core List controls them
at the national discretion level. Most other CoCom
members will probably permit those computers to be
exported with either no prior application or a very
quick one; some in industry worry that they will
suffer the disadvantage of long licensing delays.
Current Administration policy is to process applica-
tions for items at the national discretion level within
15 days, without DoD review.36l However, even if
BXA keeps to 15 days, that delay, coupled with the
need to apply in the first place and the lack of
certainty that the application will be approved, could
cost some sales.
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The Core List controls telecommunications equip-
ment these nations need. This includes fiber optic
cable for state-of-the-art telecommunications sys-
tems, which the Core List controls at the general
exceptions level. The United States pushed for that
result, but many other members were quite unhappy
and will seek substantial loosening of controls in
1992. Poland, Czechoslovakia, and Hungary receive
favorable consideration. As long as controls affect
all suppliers equally, U.S. companies will suffer no
competitive disadvantage. But it is possible that
foreign governments will try harder than the United
States to obtain CoCom approval on behalf of their
fins.

There is concern as to whether an effective
mechanism exists for updating controls. Today’s
current list of controls can become tomorrow’s
obsolete list. More timely review will be easier
because the U.S. list now has fewer items; it is now
within the bounds of CoCom’s Core List, which is
much smaller than the old Industrial List. U.S.
reviews will better track CoCom routine reviews,
which will occur every 3 years instead of every 4
years as in the past.362 Also, industry can now better
funnel information about advancing technology to
the government through the TACs.

But list review requires considerable effort and
expertise. The basis for decontrol is often a determi-
nation that an item is available in sufficient quantity
and quality from unrestricted sources.363 A delay in
this determination results in an ineffective control
that hinders U.S. exports while foreign manufactur-
ers get the business. These determinations, per-
formed by BXA’s Office of Foreign Availability
(OFA), require investigating the sources, quality,
and quantities of foreign goods; such information
can be hard to find. Further, the technologies in-
volved are specialized and complex. OFA’s staff of
about 25364-out of about 530 BXA employees365—
seems too small for such an important and difficult
job. The salary levels authorized for OFA--GS-13
(starting salary about $44,000 as of Jan. 1, 1991) for
most working engineers366-make it difficult to
keep top-notch people. In addition, these politically
charged determinations are sometimes opposed by

other agencies at high levels. One example is the

case of AT personal computers already mentioned;
another is semiconductor wire bonders. The Com-

merce Department found foreign availability of wire

bonders and recommended decontrol, which was
approved by the President in 1987, but was blocked

into 1990 by interagency dissension.367 In 1991, a
National Academy of Sciences panel found that
BXA’s procedure of finding foreign availability
“has proven largely ineffective,” and has been
“costly and contentious and has rarely resulted in
timely decontrol.’ ‘3@

A complementary approach to avoiding outdated
controls is indexing. For example, if a particular
control applies to all computers above a certain
processing speed, there might be a presumption,
based on projected industry trends, that each year the
processing speed threshold be increased by 10
percent. Each subsequent year, those opposing the
adjustment would have to justify their position. As

another example, there could be a presumption that
personal computers (or some other type of equip-
ment) would be decontrolled (or controlled at a
lower level) after the model in question has been
sold commercially for a certain number of years.
Again, those who opposed a particular decontrol
would have to justify their position. While Congress
has encouraged indexing,369 so far the Administra-
tion has rarely used it.

Some in industry are concerned that the govern-
ment does not welcome its participation and cooper-
ation in administering export controls. In 1991 a
National Academy of Sciences panel recommended
increased cooperation.370 BXA did involve industry
TACs in drafting and negotiating the Core List. The
TACs advised on appropriate technical thresholds
for control; industry representatives occasionally
spotted foreign proposals that were apparently
crafted to decontrol items made by foreign firms
while leaving controlled similar items made by U.S.
fins. It remains to be seen how BXA and industry
will build on this experience. According to some
analysts, BXA and industry have been in a vicious
circle: BXA not taking the TACs seriously, and
industry not devoting sufficient resources to them.
One industry observer commented that because the
industry representatives are busy corporate officers
who barely have time to fly to Washington for a
one-day meeting, the TACs can work well only if the
Commerce Department does considerable prepara-
tory and follow-up work: preparing memoranda
setting out issues to be discussed; writing draft
position papers based on the discussion at meetings;
gathering facts; and soon. This observer commented
that the National Academy of Sciences proceeds in
this manner with its panels of experts, but the
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Commerce Department lacks the resources to do

this. 371

Industry representatives have had complaints

about the use of TACs. For example, a representative

of one high-technology firm with experience on

several  TACs stated that  some parts of  TAC

meetings are needlessly classified, preventing the

representatives from reporting back to industry.372

An experienced representative on the TAC for

automated manufacturing stated that DTSA repre-

sentatives often will not give reasons for their

positions, even in a classified session, so that

industry cannot address DTSA’s concerns.373 Some

felt that the government used TACs to legitimate its

policies: it would pose a limited set of choices, none

of which appealed to industry; the industry represen-

tatives would make their choice; and then the

government would claim that industry had approved

that choice.

Controls for Reasons of Foreign Policy

While much progress has been made in reducing

the drag from East-West export controls on commer-

cial exports, that progress could be reversed by the

use of North-South or “foreign policy’ controls.

Some foreign policy controls are aimed at prevent-

ing proliferation of weapons of mass destruction,

missiles to carry them, and chemical and biological

weapons. Other foreign policy controls, such as

those in reaction to human rights abuses, and those

against Libya, Syria, and Iran, are intended primarily

to make a political statement rather than deny

military technology. 374

As explained in box 4-C, Section 5 of the EAA

governs East-West controls, while Section 6 governs

foreign policy controls. Section 6 controls must be

justified annually, but they are not subject to the

Section 5 safeguards against unnecessary interfer-

ence with legitimate commercial exports. The Sec-

tion 5 prohibitions against unilateral controls and

against controlling items shown to have foreign

availability do not apply to controls under Section
6.375 ThuS, section 6 can provide an end run around

the restrictions in Section 5. For example, in March

1991, BXA imposed unilateral controls for chemi-

cals and chemical manufacturing equipment that

could be used to make chemical weapons.376 A s

another example, in June 1991, BXA removed

Section 5 controls on certain equipment used to

manufacture prepregs (fibers embedded in resin

used to make, for example, tennis racquets and

aircraft structural components), because of foreign

availability. However, the equipment remained sub-

ject to foreign policy controls.377

In August 1991, BXA issued regulations under

Section 6 that prohibit all exports that the exporter

knows will be used to make chemical or biological
weapons. 378 This rule might be interpreted by BXA

and the courts to imply a duty on the exporter’s part

to make a reasonable inquiry as to where the exports

will be used; if the exports are used in making the

prohibited weapons, and the exporter could have

discovered that in advance with reasonable inquiry,

then the exporter might be deemed in violation of the

act and suffer stiff penalties. To be safe, any firm that

exports virtually any goods or technology to any

country might need to set up a monitoring and

control system with careful communication between

headquarters and marketing. 379 BXA can inform

exporters that exports to a particular consignee

require a license because of risk of diversion to a

prohibited weapons plant. This gives BXA broad

power to prohibit exports of any items to particular

destinations. This regulation controls exports unilat-

erally, with no consideration of whether items have

strategic importance and whether they are available

from non-U.S. sources.

These rules have been fashioned within the rubric

of the Administration’s Enhanced Proliferation Con-

trols Initiative (EPCI), announced December 13,

1 9 9 0 .380 Heightened concern for proliferation is

natural in the wake of the Gulf War and revelations

about prior exports to Iraq. However, industry is

concerned that the Administration is starting an

open-ended export control campaign without seri-

ous consideration of the effect on commercial trade.
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as often happens today in the Pacific Rim.
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