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outcome. However, some preconception injuries,
such as chromosomal mutations in the ovum o r
sperm, may not be identified until manifested in
adverse outcomes such as fetal loss, birth defects,
chromosomal abnormalities in offspring, or ge-
netically caused disabilities and susceptibilities.
Preconception injury may also lead to other prob-
lems, including emotional distress for the worker,
spouse, and offspring, loss of sexual and emotion-
al companionship (consortium) for the w o r k e r
and spouse, and even loss of parental companion-
ship and resources for other children. Pre-con -
ception injury may possibly result in adverse ef-
fects in future generations.

Reproductive injuries that occur during pre~-
nancy may endanger the health of the fetus o r
complicate the pregnancy and endanger the health
of the pregnant woman. These injuries may af-
fect the fetus either before or after it is able t o
live outside the uterus, and may or may not result
in fetal loss. Like pre-conception injuries, these
injuries may also result in emotional distress and

loss of sexual and parental companionship, there-
by resulting in harm to the pregnant worker’s
husband and any other children she may have,

Postnatal injuries within the context of the re-
productive cycle are those which may harm the
infant through exposure to an exposed parent,
as where a parent brings home hazardous fibers
on his or her clothing, or the mother’s breast milk
is contaminated by her exposure to a hazardous
chemical. In addition to any physical injuries, such
exposure may also result in emotional distress for
both parents and child.

The parties who may suffer these reproductive
harms include the:

●

●

●

●

male or female worker;
worker’s SpOUSe and children in being;
embryo, fetus, or infant (depending on when
the injury occurred and whether the concep-
tus survived); and
the descendants.

THEORIES OF LIABILITY

Negligence

Negligence is the failure to Use such care as a
reasonably prudent and careful person would use
in similar circumstances. However, liability for
negligence requires more than mere conduct. The
traditional formula for the elements necessary to
prevail in a negligence suit may be stated as
follows:’

●

●

●

� � �

nv

A duty, or obligation, recognized by the law,
requiring the actor to conform to a certain
standard of conduct for the protection of
others against unreasonable risks.
A breach of duty, or failure to conform to
the standard required. The failure to con-
form may result either from inaction when
action is legally required, or action which fails
to conform to the legal standard.
A reasonably close causal connection be-
tween the conduct and the resulting injury.

Presser, supra note 1, $ 30 at 143; Restatement (Second) of
‘1’01’tS ‘$ 281  (1965)

This is commonly known as ‘(legal cause” or
“proximate cause. ”
Actual loss, injuruv, or damage to the inter-
ests of another. Nominal damages to vindi-
cate a technical right cannot be recovered in
a negligence action where no actual loss has
occurred. The threat of future harm, not yet
realized, is not generally considered to be an
actual loss for which recovery may be granted.
Some recent cases have, however, found an
actual injury to exist when a plaintiff fears
for his or her future health due to the defen-
dant’s negligent act. The actual damage is not
the possible future harm itself, but the emo-
tional anguish created by the plaintiff’s knowl-
edge of exposure and likely future effects.5

Duty and Breach of Duty:
The Reasonable Person Standard

The theory of negligence presupposes a uni-
form standard of behavior to which one has a

‘A’iit  ‘1. L.J ., hlii~ 28, 1984,  iit 1, (30]. 1
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●

●

●

9~\,, p,.cl~ser, $iupr~  tlOt~ 1, ~ :)1 ~lt 14;

I~S[,(J  r(WI1.ilI]L  (;ills})f~rg  &, \l’piss,  (knmnon l.a~t l.mhiht}r for ‘[’oxich
‘1’orts: .1 Phaniom  Remedy, 9 Hofstra  L. fh. 8.59, 88+ (1981),

I isee, ~.’,g,, “[.ra~rtlernlarl,  Statutory, Reform of ““roxic  Torts”: Reiiek’-
ing Legal, Scientific and Economic Burdens on the Chemical \’ic -
tim,  7 llar~ Ent’tl.  L.  Re~.  177,  192-97 ( 1 9 8 3 ) .
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●

●

conduct of independent or regulatory inspec-
tions of sites where reproductive health haz-
ards are present; and the
legal or collective bargaining representation
of the interest of persons exposed to repro-
ductive health hazards.

Strict Liability

The legal doctrine of strict liability for abnor-
mally dangerous activities imposes liability for
harm caused as the result of certain unusually
risk-laden activities, regardless of whether the
defendant was negligent in failing to avoid the in-
juries.l z The basis for creating liability in the ab-
sence of fault was first enunciated over a hun-
dred years ago in a landmark British case:

We think that the true rule of law is that the
person who for his own purposes brings on his
land and collects and keeps there anything likely
to do mischief if it escapes, must keep it at his
peril, and . . . is . . . answerable for all the dam-
age which is the natural consequence of its es-
cape .13

In this country, the activities to which the strict
liability rule has been applied include storage of
explosives or flammable liquids, blasting, pile-
driving, crop-dusting, and fumigation of a part
of a building with cyanide gas. 14 The American
Law Institute’s Restatement (Second) of Torts pro-
vides the following guidelines for determining
what activities might be abnormally dangerous
within the meaning of this rule:

a.

b.

c .

d.

e.

f.

existence of a h@ degree of risk of some
harm to the person, land, or chattels of
others;
likelihood that the harm that results from it
will be great;
inability to eliminate the risk by the exercise
of reasonable care;
extent to which the activity is not a matter
of common usage;
inappropriateness of the activity to the place
where it is carried on; and
extent to which the activity’s va]ue to the

— —
l~Rf;sI:II(+IIl(+lI[ (Second) of ‘]’01’ts  j .519 ( 196.5).
I Jfi’]f;tf.tlt+l.  \ R}I]al~(]s , :J I I &, (:. 774, 159 F;ng. Rep. 7:) i’ ( 186.5),

] -( I\’(i. 1 1, K. Ex.’ 265 1866, iiff’d., 3 L.R. H.1,. 330 (1868).
I.l$ee \\’, [)].oss(?1. , Sl]prii note 1, $ 78 :It ~()~-  10

community is outweighed by its dangerous
attributes. 15

No reported judicial decision has yet considered
whether an activity should be deemed abnormally
dangerous because it creates a reproductive health
risk. Indeed, nothing in the rule of strict liability
necessarily compels the conclusion that either the
generation, storage, transportation, handling, or
use of materials posing reproductive health haz-
ards is necessarily abnormally dangerous for the
purposes of imposing liability without fault. In
most jurisdictions, the determination of whether
an activity is abnormally dangerous is made on
a case-by-case basis. Application of the doctrine
of strict liability is not automatic, even for a class
of activities with similar risks, and will depend
on a factual finding that the particular activity
at issue is abnormally dangerous. *

The doctrine of strict liability offers an oppor-
tunity for those who experience reproductive
harms to recover from those engaged in activi-
ties causing those harms even in the absence of
negligence. The availability of strict liability, how-
ever, is substantially restricted by the require-
ment that the activiiy in question be abnormally
dangerous. As is the case with negligence, the
proof required on this issue can be quite com-
plex and technical. Moreover, the factors enumer-
ated in the Restatement could well result in a find-
ing that the activity at issue was not abnormally
ciangerous. In such a case, ordinary care would
be used as the basis for imposing liability.

Product Liability

Product liability law is composed of the set of
principles that govern a product seller’s respon-
sibility for harms caused by its products. The law
allows persons who are injured because of expo-
sure to a “defective” and “dangerous” product to
seek compensation for their injuries from any-
one who participated in placing the product into
the stream of commerce, including the manufac-
turer, wholesalers, and retailers. In most States,
such parties will be liable, regardless of fault or

—-—.——
lsRf;staterll[,llt  (Second) of “1’orts $ 520 comOlt?llt g ( 1 !16S)
ltiBut st:e ,~!e}t, Jerse}I D[:pt, of F.nkiroo. protect 1’. \’t?flt 1’011, ~)~

I\’ .J. 254, 463 A ,2d 893 ( 1983)  (disposal of toxic wastes rL]k?d to be
atmorody  dangerous uoder [III (:ir.c’lll~lstall(’(:s  )
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Figure 10.1 .—Average Expenditures per Asbestos
Product Liability Claim, Jan. 1, 1980 -Aug. 26, 1982

$380,000
Total

expenses

Defense legal fees and e x p e n s e s

c1 Plaintiff legal fees and expenses

$114,000
(MYMo)

$141,000
(37”/0)

u Net  compensat ion to  p la in t i f f

$101,000
Total

$88,000 expenses

Average
tried claim

Average Average of
claim closed all closed
before trial claims

SOURCE Rand Corp adapted by ABA Journa/ (1984)

workers’ compensation claims for asbestosis.20

NCCI found that the average asbestosis claimant
in the workers’ compensation system received
$25,800. From the data, it appears that this some-
times includes plaintiff’s legal fees.

Although not directly comparable with the
Rand Corp.)s data for various reasons,21 the NCCI
data provide a basis for cautious comparison of
the tort and workers’ compensation systems. A
—— —

z~hrati~nal  {:[)unC1l  on c’ompensati~n Insuranrx,  \\’orkers’ Com-
pensation  Claim Characteristics 198~.

Zlf.’or ~,xanlp]t:,  the ,\’(:(; I information reported here concerns OnlV

the most pretak’nt  asbestos-produced disease, asbestosis, while th~
Rand information rt?flerts al] asbestos -relatec]  diseases, In addition,
the N(;(:r surt’(?J(ed i~’orkers’  compensation insurers akme, and not
twmpanies that self-insure. i$’hile  it is not clear that these distinc-

tions  [ire relel  ant, the data should neterthe]ess  b~? interpreted Itith
raut ion.
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cautious comparison of compensation for asbes-
tos-related diseases tends to support the prefer-
ence of plaintiff’s lawyers for filing tort suits
rather than workers’ compensation claims when
the legal criteria for product liability is met.

It is interesting to note that, nottvithstanding
the workers’ compensation system’s goal of pro-
viding swift compensation, NCCI found that as of
18 months after workers reported having the dis-
ease, 51 percent of the asbestosis claims were still
open and unresolved. zz

A person who suffers a reproductive injury can-
not bring a product liability suit merely by show-
ing that his or her harm arose out of the use of

a prodLlct. Rather, it is necessary t. demonstrate
that the product contained some character that
is both a defective condition and unreasonably
dangerous .23 The prevailing interpretation of “de-
fective” is that the product does not meet the rea-
sonable expectations of the ordinary consumer
as to its safety. It has been said that this amounts
to saying that if the seller knew of the prociuct’s
condition, he or she would be negligent in mar-
keting the product. 24

A ‘(defect” may take several forms. The concep-
tually simplest is the manufacturing defect. Such
a defect results from a mistake in the manufac-
turing process, in quality control, or in the han-
dling of the product prior to its sale. The basic
allegation of a manufacturing defect case is that
“something went wrong” during the manufactur-
ing or handling process that caused the product
to fall below the standard for the product line.
A typical manufacturing defect action alleges that
the product failed to conform to the manufactur-
er’s own specifications. For example, a chemical
that has been contaminated with a foreign sub-
stance would be defective (though not necessarily
unreasonably dangerous), Typically, a manufac-
turing defect will appear in only a small number
of units of a product and is identifiable by its
differences either from othertvise identical units
of the same product or from the manufacturer’s
specifications, warranties, or performance stand-
ards. In such cases, it is not necessary to produce
— .———.———

~zld at 21.
z l~(?stiltO1llt?llt ISW(IIKi j d’ ‘rWIS j 402A mfnnwn[ i ( 196.51.
z~t$’ Pross[~l> , ~ljP1.:1 IIott? ] , $ :]~ :it 65 ~-6t).

any evidence as to how the defect arose, how it
went undiscovered, or even whether the manu-
facturer could have discovered the defect, The
defendant’s fault or negligence is not an issue.

In contrast, a design defect is much more diffi-
cult to define in product liability cases. In design
defect cases, the products do meet the manufac-
turer’s specifications and standards, and the al-
leged defect arises from a mistake in the formu-
lation or conceptualization of the product. The
allegation in a design defect case is either that the
manufacturer should have formulated the prod-
uct differently or that the product never should
have been marketed at all,

The relevant factors to consider in evaluating
~~~hether a product is defective in design include:

●

●

●

●

●

any warnings or instructions provided with
the product;
the technological and practical feasibility of
a product designed and manufactured so as
to have prevented harm while substantially
serving the likely user’s expected needs;
the effect of any proposed alternative design
on the usefulness of the product;
the comparative costs of producing, dis-
tributing, selling, using, and maintaining the
product as designed and as alternati~ely de-
signed; and
the new or additional harms that might have
resuhed if the product had been so alterna-
tively designed.

The final type of product defect is the }tiiluz’e
to prot’ide warnings of product risks or to pro-
i~ide adequate instructions for the product safe
use. The difference between a warning and an
instruction for safe product use is that a warn-
ing merely discloses the hazards of using a prod-
uct. In some circumstances, the risk of these haz-
ards cannot be decreased or avoided, and the
product seller’s obligation is fulfilled once he or
she has identified them and given the user the
option of accepting the risk or avoiding the prod-
uct. In other circumstances, however, the risks
can be reduced or eliminated by safe use. In such
circumstances, the seller’s responsibility extends
to providing instructions that will guide the user
in managing the product’s hazards.
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In assessing the adequacy of the warnings and
instructions provided with the product, a jury will
typically be asked to consider a number of fac-
tors. The most important of these is the serious-
ness of the harm that may potentially result from
product use or exposure, When that potential
harm is great, a precise warning is generally re-
quired, even if the probability of harm is remote.

A second factor is the utility of the warning.
If a significant proportion of potential users will
benefit from a warning or instruction styled in
a particular way, such as by using international
symbols or Spanish language, the duty to utilize
that style is more likely to be imposed .25 Finally,
when a manufacturer or seller has made repre-
sentations concerning the safety of his or her
product or aggressively promoted its use, the duty
to warn of product dangers will be met only if
the warnings and instructions adequately balance
the effects of such representations or promotion.

The adequacy of warnings and instructions in
a particular circumstance will depend, in part, on
the expertise and sophistication of the product’s
users. In one case, for example, a worker was
burned when she inadvertently brushed her face
with a hand that had been contaminated by a
caustic chemical resin. A Federal appeals court
ruled that the adequacy of the warning must be
judged from the point of view of the worker, who
had limited work experience and was unaware
of the specific characteristics and constituents of
caustic chemicals. 2G By contrast, a different Fed-
eral appeals court in another case ruled that, be-
cause the chemical at issue was distributed only
to industrial users, the manufacturer was entitled
to rely on the professional knowledge and exper-
tise of expected users in formulating warnings
and instructions. The court held that the manu-
facturer need not warn of product dangers com-
monly known in the trade of which the plaintiff
was a member. z’

wVhile the duty to warn normally arises at the
time of manufacture or sale, there is a small body
of case law that imposes an additional duty there-

after. za In these cases, courts have required sellers
to make reasonable efforts to learn of product
hazards and to inform product users of these
risks. These decisions are likely to be especially
important to persons who are exposed to chemi-
cal substances in the workplace, in light of the
rapidly expanding et’idence of reproductiire
health hazards or other toxicity associated }vith
some of these substances. E\~en when a product
has unavoidable hazards that are discoverable
only after its sale, the product seller may ha~’e
an obligation to warn about those dangers
they are discovered.

State-of-the-Art Defense

In cases where liability is alleged to be

i~’hen

based
on a product’s defectiveness, the plaintiff may
base his or her claim on either the negligence or
product liability theories, or both. In either case,
the defendant may attempt to answer the plain-
tiff’s claim by asserting the “state-of-the-art” de-
fense.

This defense is based on the rationale that a
defendant should not be held responsible for a
product-related injury when the defendant acted
in compliance with the industrial state-of-the-art
at the time of the plaintiff exposure and had no
legal duty to exceed the state-of-the-art. The def-
inition of state-of-the-art is therefore critical, but
the law is confused on this point, as various State
courts have defined the term differently. Among

various definitions in usee are:

industry custom and practice,
industry voluntary standards,
government standards,
what is practical or feasible for industry,
the highest or most advanced form of indus-
trial practice, and
technical knowledge available at the time,

Znsee) ~ ,g,, \\~OOciel.son  1,,  ortho pharnl:i{~[~t]t irii]  (:01’  p,, Z3~ Kiln

S8T,  681 P.M 1038 ( 1984) (manufacturer of oral rontracxy)tii  [I held

to ha~w a continuing ciut~l  to Iiarn n~edi(’al  profession of” dang~>r -
ous side c? ffects  of ~~’hirh it knof~s or shoul(] kno~t lxis(’d on its [IA-
pertise  in the field, research, case reports , a 11(1  s(’ient  i fi(. (]fu  IJlo~]-

ments and publications),

2Tracticing I,aw  Institute, or[>”pitk)niil  Disease Litigiition  ( 1 !183);
1~l.ii(;tiC.lllg  Lat$ Institute?, “[’oxic  Sullstances  I.itigation ( 1 !182).  S[’(’  iilS(l

S~)riidt~l~, Def(?nsii’e  1ls[> of Stat[’<)f-tl~(l-.\rt Kkidenre in Stri(’t Prod-
LI(SIS l,ktl)ilit~,  67  Al  inn. L Ke\ 3 4 3 ,  344-47 ( 1 9 8 2 ) .

38-748 0 - 85 - 1 I
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The courts of most States hold that the indus-
try custom is “relevant but not controlling” in a
tort case, because courts have generally been
skeptical about using prevailing practices in in-
dustry as a measure of responsibility .30 For ex-
ample, if the prevailing practice in a particular
industry is to permit unrestricted access to haz-
ardous materials, or to fail to provide personal
protective equipment to workers at risk of haz-
ardous exposures, most courts would refuse to
rule that compliance with such casual industry
standards is sufficient to avoid liability, although
evidence of the industry’s practices could be con-
sidered by the jury.

Most States recognize a state-of-the-art defense
based on the limits of technical or economic fea-
sibility or practice, even in product liability cases,
because of their reluctance to impose liability on
a defendant who carefully designed, manufac-
tured, and labeled a product only to discover a
previously unknowable product defect after the
plaintiffs have been injured .31 Some States, how-
ever, do not allow the state-of-the-art defense to
be asserted in product cases because the defen-
dant’s fault or negligence is not considered a rele-
vant issue. In a landmark decision, the New Jer-

sey Supreme Court applied this approach to toxic
tort failure-to-warn suits, saying,

Essentially, state-of-the-art is a negligence de-
fense. It seeks to explain why defendants are not
culpable for failing to provide a warning . . . But
in strict [products] liability cases, culpability is ir-
relevant. The product was unsafe. That it was
unsafe because of the state of the technology
does not change the fact that it was unsafe. Strict
liability focuses on the product, not on the fault
of the manufacturer .32

——— -.—
3%ee, e.g., Texas & Pacific Ry, t’. Behymer, 189 LJ.S,  468, 470 (1903)

((’What usually is done may be evidence of what ought to be done,
but what ought to be done is fixed by a standard of reasonable pru-
dence, . .“); Estate of Spinosa k’. International] Harvester Co., 621
F’.2d 1154 (lst Cir. 1980) (compliance with custom does not relieve
manufacturer of liability as a matter of law in a negligence case);
\’irginia Electric & Power Co. v. Carolina Peanut Co., 186 F.2d 816
(4th Cir.  1951) (custom pertinent on jury issue of due care); George
Jr, hlorgan Construction Co., 389 F. Supp. 253 (E.D. Pa. 1975) (cus-
tom should never be conclusive); Pan American Petroleum Corp.
i’. Like, 381 P.2d 70 (Wyo. 1963) (conformity to custom is not in
itself the exercise of due care).

Jlpoland  ~), Beard .poulan, 483 F. SUpp. 1256 (W.D. La. 1980).
sZBeshada ~, Johns-Manvi]le  Products Corp., 90 h’.J. 191, 447 A.2d

539 (1982).

The court justified its holding by rationales of
cost-spreading and accident avoidance .33 Cost-
spreadling would theoretically occur if the com-
pany was held liable, since the company could ad-
just the prices of its products to cover the costs
of liability, thereby spreading the costs of danger-
ous products among all users. By contrast, if the
company was not liable, the innocent victim
would be unfairly forced to bear all of the eco-
nomic burden of the injury from a dangerous
product. Accident avoidance could be enhanced
if imposition on industry of the costs of failure
to discover hazards provides an incentive for
greater safety research. It is possible, however,
that the opposite result could ensue. Industry
could reason that even if it were to push research
and enhance the state-of-the-art, it would still be
held to the standard of the state-of-the-art at the
time of trial rather than the time of manufacture,
so that rapid changes in the state-of-the-art would
be of no benefit and consequently would provide
no incentive to try to improve safety .34

Since this decision, the New Jersey court has
retreated somewhat from the absolute liability ap-
proach. The defendant may be permitted to prove
that the product’s dangers were unknown and
unknowable given the state-of-the-art at the time
of manufacture .35

Fraud

A leading commentator on the law of torts has
decried “the indiscriminate use of the word
‘fraud,’ a term so vague that it requires definition
in nearly every case. The accepted legal term
for intentional tortious misrepresentation is “de-
ceit” and has five principal elements:

1. a false representation of fact, made by the
defendant;

2. knowledge or belief on the part of the defen-
dant that the representation is false;

SJ90 ,N,j at 207, 447 A.2d at 548.
WK. Trousdale,  Industry Custom and Usage as a Defense In Toxic

Tort Cases, Boston Univ. Law School (Apr. 1, 1983) (unpublished
paper).

sS~’Brien ~. Muskin Corp., 94 N .J. 169, 463 A.2d 539 (1982); Feld-
man v.. Lederle Laboratories, 97 N.J. 429, 479 A.2d 374 (1984). For
a discussion of these cases, see Birnbaum and Wrubel,  The N .J, Su-
preme Court Breathes New Life Into State~f-the-Art  Defense, Nat ‘1,
L.J., Sept. 17, 1984, at 22-23.

Jsw,  presser, supra note 1, at 684.
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unresolved legal status of the fetus. Although all
States now recognize a right to bring an action
for prenatal injuries, many jurisdictions will deny
recovery unless the fetus has reached the stage
of viability when it is injured.al In these jurisdic-
tions, lawsuits for many injuries caused by repro-
ductive health hazards, such as birth defects
resulting from chromosomal aberrations or
en~bryotoxicity, would not be permitted because
the injury occurred prior to the viability stage.

Until recently, courts refused to recognize a
cause of action on behalf of a fetus for prenatal
torts, on grounds that a fetus was not an inde-
pendent biological entity to whom a duty was
owed.dz Fetal damage was regarded as an injury
to the mother only, and she alone was allowed
to recover for such damage. Today, all States per-
mit at least some actions for prenatal injury, and
recognize the right of a surviving infant to sue
in tort for injuries sustained in utero.4:]

Viabilitydd

With the discovery of the fetus’ ability to sur-
vil~e outside the uterus at some point prior to the
end of the normal 9-month gestation period,
courts began to use the concept of viability to de-
termine the point at which a fetus is owed an in-
dependent duty of care.45 The justification for
using ~~iability as the tort liability determining
point was that a fetus who could sustain life in-
dependent from the mother should not be treated
like a part of its mother. Most courts, while not
actually considering recovery for a nonviable
fetus, have stated that only the viable fetus may
recover. However, many of these courts, when
actually faced with this problem, have allowed
recot~ery for the fetus even though the injury
occurred before the fetus was viable. ~~

The viability distinction has proven difficult to
appluv, however, in part because of medical un -

—————
“lNote, ‘1’ort  Recot’f?rjr  for the l[nborn  Child, 1.5 J, E’an]. L. 276

( 1 977).

“’Dietrich 1, Inhabi tants  o f  Nor thampton,  138  klass.  14 (1884),
t ISf;f>  I [ ~lske~~  ~,,  S1llith,  ~~~  }I]a. .5z,  265 SO . 2d 596 ( 1972)  (A]a  -

txin~a  hfwoming thf>  last State to allow a cause  of action  for prena-

tai injurif?s);  Annot., 40 A.L.H. 3c] 1222, 1230 ( 1971 & SL]pp.  1983).
‘~\’iability generall~ connotes a fetus that has rearhed 1,()()() #sams

i n  itf~ight  and 28  ~f>st:itiorlilj  ~te[’ks.

.lfB{),lbI.f,st  ~,,  Kot~  ,  65  F’. SUfJ~, 138  (D.~.(~. 1 fj~~)

‘bSote,  “1’ort  Recmferl’  for the L’nborn Child, supra note -II.

certainty of the viability concept. (See Roe side-
bar, below.) Moreover, the earliest stages of
gestation may be a time of significant potential
harm to a developing embryo/fetus and the period
during which catastrophic prenatal injuries could
occur. This suggests that the existence of liabil-
ity for torts only after the fetus has become via-
ble is based on an essentially arbitrary distinction
in the case of developmental health hazards. Fi-
nally a child who is born with a birth defect is
equally injured whether the injury occurred be-
fore or after viability. I’rom both a scientific and
legal standpoint, therefore, reliance on the via-
bility distinction appears to be increasingly un-
tenable and the trend appears to be awway from
using viability as a criterion for recovery. aT

Because the right to recover damages for fetal
injury belongs to the child and not to the parent,
liability to the fetus for prenatal harm is gener-
ally conditioned on the fetus’ subsequent live
birth. If the fetus is lost, the mother can collect
for her own physical injuries, including the fetal
loss. In addition, while a majority of jurisdictions
allow recovery for prenatal injuries sustained at
any point after conception,48 some States still limit
the cause of action to injuries sustained after via-
bility. 4g

Although the right of a fetus to sue for prenatal
injury is generally conditioned on its live birth and
survival, where the fetus dies before or after birth
as a result of injuries sustained in utero, a wrong-
ful death action may also be brought by the par-
ents in most States. so

The right to bring an action for wrongful death
is a statutory right not recognized at common law.
The view of the majority of States is that the
wrongful death statutes create a new cause of ac-
tion and do not provide merely for the survival
of the cause of action previously possessed by the
deceased. A number of States have the latter type
—.——

“7See  generally Note, Tort Recovery for the Unborn Child, supra
note 41; N’ote, Pre-conception  ,Nl@igence:  Reconciling an Emerg-
ing ‘I1ort, 67 (;eo. L.J. 1239,  124[;-50  ( 19i’9),

~~sef~  ~~’, presser, supr~ note  1, $ 5.5  at 334.
“%x Piini%opolous  v. Ylartin,  2!)5 F. Supp.  220 (S.D.  W. \’a. 1969);

klrendt  \r. Lillo,  182 F. Supp.  56 N.D.  Iowa  1960).
~Osee  ,~f)tel  \V1,ongfu] Death anl~ the Stillborn Fetus: ,+~ Conlmon

La~i Solution to a Statutory Dilmnma, 43 L’, Pitt. L. Rek. 819, 821
n, 15 ( 1982); ,Note,  ‘1’ort Recot’ery  for the Llnborn Child, supra  note

41 ; 84  A.L.R. Xi 4 1 1  (1978 & Sflpp. 1~8~).
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of statute, known as a survival statute, and some
jurisdictions have both wrongful death and sur-
vival statutes .51 One court explained the differ-
ence between wrongful death and survival sta -
tutes aS fOllOWS:

An action under the survival statute is one for
injury to the person of the deceased, and is in
behalf of his estate; whereas an action under the
wrongful death statute is for pecuniary loss sus-
tained by the surving spouse and children (or
next of kin) of the deceased and is solely for their
benefit .52

The reasoning used by the various State courts
in considering whether the fetus is a person with-
in these statutes varies because of the difference
in interpretation of their wrongful death and sur-
vival statutes. In applying the statutes, the courts
have been presented with four basic factual sit-
uations involv’ing the injury and death of a fetus:
I ) a viable fetus is injured, born alive, and dies;
2) a nonviable fetus is injured, born alive, and dies;
3) a viable fetus is injured and stillborn; and 4)
a nonviable fetus is injured and stillborn. T’he
courts treat these situations differently’:

If a viable fetus is injured, born alive, and
dies, the courts generally allow recovery un-
der wvrongful death statutes. This is the typi-
cal application of the viability standard.
In at least two cases where a nonviable fe-
tus was injured, born alive, and died, the
courts allowed recovery . 54

The most controversial of the wrongful death
situations occurs w’hen a viable fetus is in-
jured and stillborn. Most jurisdictions allow
a w’rongful death action on behalf of a still-
born fetus if the injuries causing fetal death
w’ere sustained after viability .S5 The majority
of jurisdictions considering this situation havre
held that a fetus is a ‘{person, ” “child, ” or ‘(mi-
nor child” under the jurisdictions’ various
statutes. A significant minority do not allow
wrongful death actions on behalf of stillborn
fetuses at all, regardless of the stage of de-
————

71NOI(I ‘1  or-t  Recmf’rl  for the 1 Tnlmrn (;hild,  supra note 41
“liale  \ Iliih’, 426 P.2(] 681,  683 (oh]ii. 1 9 6 7 ) .

5 ‘N’ol[”,  ‘1’or’l  Rf’(’()\f[’r’} t 01’ t lle t Int)(]l’[1  (’h il(l supra Ilottl -11

“tf olt(” \’ [s1)(’11 , 291  ,\la 3 2 7 2so so 2d 7.58 ( 1 :)73 I I orlgl.in \
\t ilt(’1’tol%’[1 ,N(’1~’~ ( ‘(),, ~}.52 ~lilss 44(;, 22.5 A“ ,t’; 2(1 ~)2(i I I !)671

‘%tI(I W ,1 I, K 3d .! 11, 432-4(;  ( I !J78 ~. Stlpp, I !)84), S Slx>is[lr,
K(’[’()\ (’I’! tol” tl [’ollgtlll 1)(’iittl, $ 4 :}6 LIt .152 -.1[; (2(1 (’(l. I !)7.5).

4

velopment at which the prenatal injur.v oc -
c u r r e d .5G In these cases, however, the par-
ents retain the right to sue for their own
injuries, including the loss of the fetus.
There is only one reported decision grant-

‘%x, e.g., Drat)t]eis  f. Skellj  oil (() 1,55 X[’t)  17, 50 x l\ ”,2(l  22!)

( 1 !15 1 ); (;[-iif  \ ‘l’ii~~(~[>t  , 4 N J ~~()~)  204 \ ,2( I 140  ( 1 964) S(’[’  iilS()
84 A ,L,R 31Yi , 411, 446-53 ( 1978 & Supp,  1984)

5 7  POI’1(’l° \ 1,ilSSit(’1’, ~) 1 (iii. ,/1]1])  7 I 2, 87 s 1..2(1 1 ()() [ 1 !l.;  .5)
fs’1’f)t}~ \  (;o I.[1[., 6.5 Xl i(.h.  Ip[) 2!)6,  :}02, 2~17 .S  \\’ 2(  I  2!17 ~~02

( 1 97.;).
“’IJI’(’Slt’J \ Nt’\\ I)ol’t  [[ OS[)itiil,  117 K .[. 177 ~~(;.; \ 2( I 748 I I !)7(;1
~,(Js(I(J  s[)(~isor.,  51] ~)1.il r](]l(~  ,5.3,  tit .3,; 7 11. 1 ()

“’S(ItI Kiln](lr i Ili(’hs,  22 ,\riz \pp  5.72, .; Z:)  p 2( I 7’()(; I I !174 )

“’s(’(’  1{()(’  \ \\’a(l(’  4 1() [ 1 s .  113 1 .57 ( I 973).
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Pre-conception Torts

Few States have recognized the right of a fe-
tus to sue for injuries sustained as the result of
a pre-conception tort committed against its
mother,G3 In early cases, statutes of limitations
were invoked to deny a child a right to recover
for injuries sustained as the result of a tortious
act committed against its mother many years
earlier. Today, however, the statutory time bar
can be avoided in all States by invoking the 1imi-
tations statute’s tolling provisions for minor plain-
tiffs (which temporarily suspend statutes of limi-
tations until the plaintiff is of age and presumably
old enough to realize he or she has a cause of
action).

A more difficult obstacle to a fetus’ right to sue
for pre-conception injuries is the traditional le-
gal principle that an act of negligence committed
against one person, which results in injury to
another person, is not actionable by the latter, G4

While this rule has been used to deny the right
to bring suit, the court decisions in which a cause
of action has been allowed have stressed the coun-
tervailing legal principle that for every wrong
there is a remedy.’5 It has also been suggested
that a child’s legal right to sue for preconception
injury derives from an independent “right” of the
child to be born free of injury. GG

The only reported cases in which a cause of ac-
tion for pre-conception injury has apparently
been recognized have been brought against a
physician, ‘7 a hospital, 68 and a pharmaceutical
Company .69 It has been argued that the types of
defendants on whom a duty of care toward a fore-
seeable fetal plaintiff should be imposed must be

63 See 9 I ~1 .L, R. 3d 316 (1979 & Supp. 1983). (Three  s&@3S alblt’
such a cause of action: tfissouri (Bergstresser  t’, ,Mitchell, s79 F,Zd
ZZ (~th Cir, 197~));  [)k]ahonla  (Jorgensen Y. Meade-Johnson  L~boI-~-
tories, Inc., 483 F.2d 239 ( 1 oth (;ir. 1973)); and Illinois (Renslou  v.
Nlt?nnonite  IIospital,  67 Ill, Zd 348, 367 N.E.Zd 348 (1977))).

sJA1e\,erqhejess,  Undpr the legal doctrine of transferred intent  I in-

tentional torts such as deceit (fraud) which are committed against
one person and result in injurl’ to another are actionable b}! the
injured third part}.

65 See Note, Torts prior, to ~’~n(.eption:  A New ‘1’heorv of LiabilitJ~,
.56 Neb, L. RetF. 706 ( 1977).

b~see ~0 A ,1, .R, 3cj at 1257 ( I ~T 1 ).

67Be1.gstl.[?sse[.  ~,, ~lit~hell, 577 k’. ~cl 22  (8th CII’. I ~~8).
68 Rens]ow ~,, Nlennonite  IIosptta],  67 1]]. 2d 348, 367 ~’ .F..2d  12.50

( 1977).
‘gJorg[?nson ~’. kfeade-Johnson Laboratories, Inc., 483 ~’.~d ~~j~

(Ioth (Tir. 1973),

limited in order to avoid liability for torts against
all childbearing women. Doctors, hospitals, and
pharmaceutical companies are seen as logical and
justifiable choices for inclusion in this class .70 It
remains to be seen whether manufacturers or
employers are also to be included.

Wrongful Life

A final prenatal tort to be considered is some-
times referred to as “wrongful life. ” A wrongful
life claim does not allege that the defendant
caused injury to the plaintiff, but rather that the
defendant’s conduct contributed to the plaintiff
actual conception and birth, with the result that
the plaintiff was born with a genetic, developmen-
tal, or other shortcoming. Wrongful life suits are
generally brought against physicians and hospi-
tals, and are typically based on unsuccessful ster-
ilization or abortion procedures, as well as other
medical practices and procedures (including the
failure to perform appropriate procedures) that
fail to diagnose an injured fetus and alert the par-
ents so that the parents can decide whether to
abort. Because there are drugs and possibly oc-
cupational exposures that decrease the effective-
ness of oral contraceptives, it is also possible to
imagine that a wrongful life claim could be con-
sidered in such a situation. The underlying prem-
ise of a wrongful life claim is that abortion or lack
of conception would have been preferable to the
birth of the injured plaintiff. Prior to the legali-
zation of abortion in 19;73,71 courts refused to con-
sider abortion as a viable option and even today
resist the notion that nonexistence could ever be
preferable to even a severely burdened life.

At least 16 wrongful life cases have been brought
in 8 jurisdictions to date. The intermediate ap-
pellate courts in two 01” those jurisdictions have
recognized the claims ’3

. —
T~Nf, Baram, ReProdu~ti~,e tial,ards in the }t’orkplace:  ‘]’ol’t 1.la -

bitit:’ LaJ~ (Nlay 1984) (unpublished report).
7
1 Roe I’. \Vade, 410 U.S. 113 ( 1973),

T~%:e Rog[?rs, \$’r.ongfu] Lift? &, t\rrongf’ul Birth: hlecl ica] hlalpr-ac  -
tiw in Genetic (hrnse]ing and Prenata] Testing, 33 S.(; ,1.. Rm. 713,
717 n.23 ( 1982).

T3St?e  (;llr.]ender. 1,, Bioscience Laboratories, Inc., 106 (h]. ,+\pp. ~kl
811, 165 Cal. Rptr.  477 ( 1980); I?rrk  Ir. (:hessin, 60 A. El.2d 80, 400”
N.}’.S.2d 110 ( 1977),  modifit?d si lb nom. Becker \r. Schwartz, 46
s.}’.2d 401, 386 s,E.2d 807, ‘11:. N.}’. S.2[I 89.1 ( 1 978),
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The majority’s rejection of wrongful life claims
has rested on several grounds. Courts argue that,
l)y asserting that he or she should not have been
conceived or born, a plaintiff fails to present a
legally cognizable injury .74 The calculation of
damages by comparing impaired life with non-
existence is one the courts are either unwilling
or unable to make. In addition, public policy is
invoked to deny the claim for fear that anyone
born into adverse circumstances would have a
cause of action against the party responsible for
those circumstances .75

Arguments in favor of granting a cause of ac-
tion for wrongful life focus on the plaintiff pain
and suffering due to another’s actions. Accord-
ing to these arguments, liability should be im-

‘%f?e, e,g., @xda \’. ikpeda, ~ 1 1]]. ,~pp. Zd ~~~,  1 9 0  ~.~.~d  8~~

( 1963) (a minor child’s claim against his father for being born illegiti-
mate denied], crrt. denied, 379 [1 .S 94.5 ( 1964).

“[(i

posed on grounds of fairness and to deter future
misconduct .76

An important implication of recognizing wrong-
ful life claims is the possibility of a defective child’s
suit against its mother for exposing the child to
harm in utero or by working at a hazardous job.
while an argument can be made that a pregnant
woman’s liberty interests are paramount to those
of the embryo/fetus during at least some stages
of gestational development (and, indeed, this was
the Supreme Court’s holding in Roe), at least one
court has recognized and tacitly approved the
possibility of fetal suits against the mother. In
response, the State legislature enacted a law bar-
ring all claims by a child against its mother alleg-
ing that the child should not have been conceived
or born.77

7%x Curlender,  1 0 6  Cal. ,App. %] at 829, 165 Cdl. Rptr.  at  488,
‘7 See Cal. Civ. Code $ 43,6 (~\’est  1982).

INTANGIBLE INJURIES RESULTING FROM
REPRODUCTIVE

~~~henever  a reproductive  harm is suffered bY
a worker,  it is necessarily accompanied by other,
intangible losses to the worker or family mem-
bers. While these intangible losses are difficult
to etaluate,  they are nevertheless real harms and,
in certain circumstances, legally cognizable. Two
such intangible harms are considered here: loss
of consortiumgo and emotional distress. gl

Loss of Consortium

Loss of consortium is the legal term applied to
the loss incurred by a spouse when a marital part-
ner suffers a personal injury. Loss of consortium
encompasses any diminution or impairment of
marital companionship, affection, and sexual re-
lations.

Loss of consortium is not in itself a theory of
liability, but rather an element of damage in an
action based on one of the theories of liability
———

~OSee Loss of Consortium Claims: Rare But .Not Impossible, 0.S .}{.
Rep. (Bh’A) 37 (MaJ  1983).

91see (;alante,  when the Mind  IS Hur t ,  6 h’at. L. J., MaY ~~~ 1954,
at 1.

HEALTH HAZARDS

articulated above. Because suits for loss of con-
sortium are derivative, in the sense of being oc-
casioned by an injury to the worker, they are gen-
erally precluded (along with tort suits by the
workers themselves) bv workers’ compensation.
statutes.

Nevertheless, a suit for loss of consortium may
be brought in cases where the injured worker re-
tains the right to sue by virtue of circumstances
constituting an exception to the exclusivity rule
(discussed in the following section). In these cases,
the workers’ spouse must still allege and prove
negligence, gz a product defect)” or some other
basis of liability.

Some courts have held that a physical injury
to one’s spouse is an essential element of an ac-
tion for loss of consortium,94  while other courts
recognize a spouse’s case for loss of consortium

92See, e.g,,  RO~&~u~z  V, &th]ehem  Steel COrp., 1 ~ Cal. 3(] 382,
525 p.2d 669, 115 Cal. Rptr. 765 (1974).

g~~e (~neral  E]~tric CO. V. Bush, 88 hrev.  36(J, 498 P.2d 366 (1972).
94E.g.,  Slovensky  \r. Birmingham Ne~s  Co., 358  SO, 2d 475  (A]a.

App.  1978).



314 ● Refvoductive Health Hazards in the Workplace

Roe v. Wade and Fetal Rights
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. during the third trimester, a State may pro-
mote its interest in potential human life by re-
stricting or even proscribing abortions, except
where it is necessary to preserve the life or
health of the pregnant woman.

The Court apparently concluded that the fetus
had no constitutional right to life even when via-
ble, for an abortion is still an option after the fetus
is viable unless the State chooses to proscribe abor-
tions during the third trimester. Even if the State
chooses to regulate or proscribe third-trimester
abortions, it apparently cannot forbid abortions
when they are necessary to preserve the life or
health of the pregnant woman. Thus the State’s le-
gal right to protect (or refuse to protect) potential
human life and the pregnant woman’s right to pre-
serve her life and health are both always para-
mount to any legal right of the fetus to be born.

The resulting situation, describe by some as
anomalous, is that a woman may legally and with-
out liability abort a fetus (even a viable fetus, if the
State has not passed a law forbidding such abor-
tions or if it is necessary for the pregnant woman’s
life or health). Yet in every State, liability attaches
to a person who merely injures a viable fetus that

predicated on a mental or emotional injury to the
other spouse. g5 In either case, a loss of consor-
tium suit could clearly result from reproductive
harm to a worker if the exclusivity rule does not
apply.

Emotional Distress

Emotional distress can result from an occupa-
tionally induced physical injury (e.g., miscarriage,
sexual dysfunction, sterility, or a birth defect) or
even the fear of being injured by a workplace ex-
posure. Toxic tort actions alleging psychic injury
from the fear of reproductive or other harms are
increasingly common.gG The worker, the work-
er’s spouse, the impaired child, even the work-
er’s extended family can all suffer serious emo-
tional effects.

gSMo]ien v, Kaiser Foundation Hospitals, 27 Cal. 3d 916, 616 P.2d
813, 167 Cal. Rptr. 831 (1980); Agis v. Howard Johnson Co,, 371
,Mass. 140, 355 N,E.2d 315 (1976).

‘%alante, supra note 91, at 28. See generally N’ote, Increased Risk
of Cancer as an Actionable Injury, 18 Ga. L. Rev. 563 [spring 1984).

‘r

is later born alive (even if it only lives for a few
seconds), and a few States grant the nonviable fe-
tus this same right. On the Porter case, a Georgia
court granted recovery notwithstanding the fact
that the fetus was never born, nor even viable
when lost.)

This situation suggests that although a fetus never
has a constitutional right to life, it may sometimes
have a statutory or common law right (the existence
and application of which varies from State to State)
to be uninjured if it lives, especially if the injury
occurs after the fetus becomes viable. It may also
have a statutory or common law right to life which
may be upheld against all but the woman who car-
ries it.

It has been suggested that this is the rational re-
sult of a series of public policy balancing tests, in
which the woman’s right to privacy and reproduc-
tive freedom in early pregnancy, and to health and
life in later pregnancy, are superior to the fetus’
right to survive, while a fetus’ right to survive and
be healthy may be superior to any other person’s
right to interfere wrongfully with the fetus’ life or
health and to avoid payment of damages for the
injury.

The traditional legal view of emotional distress
has been that such losses were not compensable
unless they accompanied some physical injury
and were, in turn, manifested by some physical
consequence or accompanying physical illness .97
For example, a plaintiff seeking damages for emo-
tional distress arising out of exposure to a repro-
ductive hazard would have to show that exposure
to the hazard had resulted in some physical in-
jury, even if only a nominal injury, in order to
recover. The plaintiff would then have to present
further evidence of some objective symptoms of
emotional distress, such as sleeplessness.

More recently, most courts have recognized in-
tent ional  inf l ic t ion of  emotional  dis tress  as
grounds for bringing suit, even when no physi-
cal injury occurred.gs In addition, negligent inflic-
tion of emotional distress is now recognized as
an independent cause of action in eight States. gg

gTSee generallv ml, presser, supra note 1, $ 12 at 49-62.
98\v, presser, “supra  note 1, at 5 2 .
‘Wa]ante, supra note 91,  at 2 8 ,
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Moreover, in 1980, California became the first ma-
jor jurisdiction to allow recovery for emotional
distress when the plaintiff could present no phys-
ical evidence of the psychic injury.loo Most States

l~Mo]ien  v, Kaiser Foundation Hospitals, 27 Ca]. 3d 916, 616 P.2d
813, 167 Cal. Rptr. 831 (1980).

SUITS AGAINST EMPLOYERS: THE

In most States, the statutory exclusivity rule of
the workers’ compensation statute has been con-
strued as a bar to common law and wrongful
death actions against the employer by the injured
worker, the spouse of the injured worker, and
the worker’s dependents and children in being
at the time of the worker’s injury. Thus tort claims
by the worker, spouse, and existing children
against the employer will fail in most States due
to the exclusivity rule 102 unless the plaintiff can
claim and prove that the case comes within an
exception to the rule. Various exceptions and limi-
tations on the scope of the exclusivity rule have
been defined by the courts and legislatures in
some States, and one can discern a recent trend
of uncertain strength to permit loss of consortium
actions by the spouse of an injured worker, de-
spite the rule.

Whether the exclusivity rule will be applied to
bar tort suits by the fetus or impaired child or
descendants, born or conceived after the work-
er’s injury, is an open question. Because exclu-
sivity provisions generally refer to, or have been
interpreted as being applicable to, excluding tort
suits by workers, spouses, and children in being
and do not mention suits by future children, it
can be argued that the exclusivity rule does not
apply to the unborn and unconceived. Injuries to
the unborn can be viewed as consequential inju-
ries similar to the loss of consortium or emotional
distress suffered by the spouse, and therefore
might be barred by the exclusivity rule in most
States. Yet, courts that want to refuse to extend
the exclusivity rule to such cases may be able to
———

IOZA, Larson, infra  note 106, at $ 66.00. See a]SO Wil]iamS  ~’.
Schwartz, 61 Cal, App. 3d 628, 131 Cal. Rptr.  200 ( 1976); Williams
\r. State Compensation Insurance Fund, 50 Cal. App.  3d 116, 123
(;al, Rptr.  812 ( 1975); Co]e  v. Dow Chemical Co., 112 Mich, App.
198, 315 N.W.2d 565 (1982).

still require some objective symptoms, however,
before they will consider emotional distress to be
compensable .1O1

IolSee, e ,g,, payton v. Abbott  Laboratories, 386 Mass. 540,  437
N.E.2d 171 (1982).

EXCLUSIVITY RULE, REVISITED

construe narrowly the relevant statutory lan-
guage or legislative intent, or depart from the
view that such injuries are merely consequential
to the worker’s injury, because they involve
breach of an independent duty by the employer
to the injured fetus, child, or descendant. This
view would also be supported by the fact that
State compensation laws do not provide a bene-
fit schedule for this type of loss.

At present, the exclusivity rule will usually bar
tort suits against employers for reproductive in-
jury by workers, spouses, and dependents unless
some legal argument can be used to pierce the
exclusivity veil, The following discussion focuses
on two principal arguments that have proven ef-
fective in worker suits against employers in some
jurisdictions: dual capacity and intentional tor-
tious conduct.

Dual Capacity Exception

This exception has been adopted by a few States
to permit the worker both to secure compensa-
tion benefits and to sue i he employer at common
law, The exception applies when the employer
caused the injury while acting in a relationship
to the worker that is outside of, or in addition
to, the employment relationship. Dual capacity
may be said to exist when the employer is also
a manufacturer of the product that caused the
worker’s injury 103 or provides medical services
in a negligent fashion. 1(}4

‘[)3See,  e.g., Mercer kr. IJniroyal, Inc., 49 Ohio App, Zd  279, 361

N.E.2d 492 (1977)  (truck  dri~’er  injured by tire blowout was per-
mitted to sue employer as manufacturer of a defective tire).

104 DJAngona  \I. Los  Angeles  County,  27 Cal. 3d 661,  613 p.2d  ~381
166 Cal.  Rptr.  177 (1980) (hospital worker suffering from work-
related disease was permitted to recover for negligent medical treat-
ment by the hospital~mployer).
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Intentional Tort Exception
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1) ~cj I:j[+(j,  ]()~  (;~l], Kptl.,  3.j8  ( 1 S)72);  ,\llllot.,  69  ,\.l,.  K. 2d 1213  [ 1960).

‘ ‘‘1,, ~.,  BaIvM’s  \ (:lwyfsler  COI’p.,  6.5 l-’. Supp.  8(16 (N .[1. Ill.  1946):

1 , (1  IJ{x’tuit  I Pen(lleton,  187 Alis(. 2!)6,  63  S,}’,S  Xi  313 (  19461.
I I $~l(lt~l,  Ij~(.(,pt  ioll~  to f-;~c]us ilw  H(~med\~ I{ty]u  ir[’ment  Ot’ \t 01’k  -

( I IS ( :umpens;it  ion Sttit  LIIPS,  96  I liII’\f. L. H[w I 641  (1983).

‘“ f,,g., Plliler’ \ ITl]ion (Art)i[l{’ [’orp., 4!12 t:. Sup]). 483 (1{ 11. :!(’L.
I !)S()) ({~lilll[.~> to Ii ,~1.11  tIIIIplOL(~(~  ot tlLIZill’(1  ()[’ plw~ide  pl’Ot(’(’t  iI (’

(’lot hillg held  1)01 to r’isc  to lhe Itwfe]  ot intt’nt  iolkil  ($ondm’t  requ ilxxi

to illl  uhf) t>s(x:pt i o n  10 l>s(lusilit~  IuI(J);  Kot’r[’11  t \fIIo(I()  (’h(’nli  -

(’illh ( ‘[)r’l) , 441  \ 2( I 226 II )[’1 1 982) k’lililll  ii~iii I)Sl  (“lllplo~  (’l’ t’ol ” (1(’-
(’(’ l\’ it)g  (’lll])lo\  (’t’ il~ to 1 I’\lt  11 iil)ollt  tlil Zill’(l  S of ilSt)(’Sto S (’\])OSll  1’(’

\\ ;1s t)il I’1’(’(1 1)1 (>x(lusi\  it~ 1’111(’).

— .-—.—
I‘ { ’k; .g., .lollIIS-klilll\ ’ill(” (;01’1). t’,  (k)lltI’:i (:osta Su]x’rior  (:oul’t,  27

(Ii~l. ~}{i 46.5,  612 [).2d  948,  165  (’ i i i .  K~)t]’.  858 ( 1 9 8 0 ) .

1 IW;.g  , Bliillk[>l~sl)ip  tr. Cincinnati hlilii(>]’ofl  (:hemk’iils,  Ire’. j 6!) ohio”

S t ,  2d 6(18, 433 N 1j,2d  572, ((?N  d e n i e d ,  4.59 ( 1.S 8,57 ( 1 !)82].
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ory, which could have resulted in imposing all of
the responsibility on a manufacturer with only
a small share of the market.

The difficulty that the market share theory
poses in reproductive health hazards cases is that
injuries may not have been caused by exposure
to a single product. Rather, the harm may be due
to the additive or synergistic effects of exposures
to a variety of hazards. When this is the case, the
market share theory suggests that it may be most
appropriate to impose partial responsibility on
each manufacturer of each of the chemicals that
contributed to the injury. The problem is that,
although liability can easily be divided among
manufacturers for a particular chemical under
market share theory by examining the manufac-
turers’ respective market shares, liability cannot
easily be divided among the manufacturers of
different substances.

For example, if the plaintiff is exposed to two
reproductive health hazards, A and B, which have
additive or synergistic effects, liability should
theoretically be divided between all manufac-
turers of A and all manufacturers of B, based on
each hazard’s respective contribution to the plain-
tiff’s injury. The liability of all manufacturers of
A and B, respectively, would then be divided
among those manufacturers based on each com-
pany’s market share of A or B. While it may be
relatively easy to identify market share, for the
purpose of allocating responsibility among pro-
ducers of A or among producers of B, it is not
easy to identify the respective contributions of
A and B to the plaintiff’s injury for the purpose
of dividing liability between makers of A a n d
makers of B.

The Problem of Bankruptcies and
Successor Corporations

In the last analysis, awards of compensation for
reproductive harms are illusory if the defendant
against whom the judgment is rendered is no
longer in business, or if a chapter 11 bankruptcy
reorganization 132 has absolved the defendant of

1J2(’haptpr  I I of th[~ b’e~era]  hankm[)irt’  Statl]t(’  Prot[>(’ts  :1 hUsl  -

IWSS  from its rrw]  itors so that the husiness  ran (’ont  inuc to op[’r-

ate and, :ifter-  it has financial]}’ rwm rrr(l, pa}’  its (It’t)ts  1 1 ( I S (’

$$ 1101-1174 (1982).

responsibility to pay any judgment. Each of these
possibilities is especially problematic in cases
where injuries occur long after the time of ex-
posure or where many similar actions are brought
against a single product manufacturer.

The reorganization petition filed in Federal
bankruptcy court by the Manville Corp. in 1982’33

raised for the first time the possibility that a large
number of occupationally diseased workers (both
Manville employees and construction industry
workers exposed to Manville products) may uhi -
mately be unable to recover the full measure of
their damages from the company. Indeed, the pre-
cise purpose of the reorganization petition is to
shield the corporation from the approximately
16)500 pending and 30,000 expected future
lawsuits arising out of exposure to the company’s
asbestos products. The Manville case points out
an important fact: the resources of any business
enterprise are not limitless. In a case where a sin-
gle manufacturer is liable for a large number of
occupational or product liability injuries, cor-
porate resources can be depleted and some of the
persons injured can go uncompensated, even
when they have won their cases in court.

To avoid such crushing liabilities, stockholders
have sometimes dissolved an existing corporation
with such liabilities and formed a new corpora-
tion to carry on the enterprise. When a new en-
terprise acquires an existing corporation, the as-
sets and liabilities of the corporation are passed
on to the new enterprise. 134 For this reason, a new
enterprise may seek to purchase only the assets
of an existing corporation, but not its stock. * 
Today, however, courts are more willing to look
at the motivations of such transactions and are
less inclined to allow legal responsibility to be cir-
cumvented, especially if the new enterprise is en-
gaged in the same line of business as the old one,
using the same premises and equipment, and em-
ploying many of the same people.13G

‘]%ee ~oI~>, The hlanki]]~  Bankrl]ptr}:  ‘1’rmtin~  Klass  ‘l’orI  (;lair]l~
ill (~hapt[’r  11 Procw~in~s, 96 Hart 1,. Rmf.  1121 ( 1983)

1 I $\~ena~ho  ~,, ,~d~mson [ lnitf~d  (;O.  , 420 k’ S111)}). 128  [11  ,X J 1 !176  II

,,!ppk%tein  i’. t’nited B o a r d  &  (;arton (:c)rp  60 N J. SLl})f>I. :~:~:1,  1.5!)

.1 ,~(i IJG,  aff’d,  3{} N,J. 72, 161 ,A.2d 474 ( 1960).
‘“1’orrst I,al)ol’iltories,  ” Inr.  l’. Pillshurl  (’f)  , 452 F’ ?d 621 (7th (:ir.

I971 ).
1 ~bsl~:il~noll  \ Sii[lll][>] I ,illl~Sto[l  (’() ,  :j~:] t:, S111)[),  ~:]~  [\\’  i] kll(’h

1 974).
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directly proportional to exposure. Halving the ex-
posure is assumed to halve the risk. Under this
assumption, no substance ever reaches a “no ef-
fect” level, but, rather, it is assumed that some-
where in a given population, some person will be
so sensitive that exposure to even a single mole-
cule of a substance could trigger an adverse re-
action . . . [This] may not bear any resemblance
to known scientific data, nor . . . [be] valid in pin-

pointing the cause . . or even necessarily the
probability of the cause . . . from low-level ex-
posure. In fact, for most data sets, the “one-hit”
model, as applied by the Cancer Assessment
Group (of EPA), . . . is really designed to assure
safet.v, and its use results in a safety factor. 146

OTHER CONSIDERATIONS

Statutes of Limitations and Repose

State statutes of limitations and repose may limit
a plaintiff right to sue for reproductive and other
injuries, due to the passage of time. Statutes of
limitations require that a lawsuit be initiated
within a specified period of time, generally 1 to
3 years, after the right to sue has accrued. In the
past, the right to sue (and thus the running of the
statute) was considered to begin at the time the
plaintiff’s injury was caused, even if the plaintiff
had not yet become aware of any injury. Thus,
if a surgeon negligently left a sponge in the plain-
tiff’s chest cavity, the statute of limitations would
begin to run immediately, notwithstanding the
plaintiff’s ignorance of the situation and lack of
symptoms until several years later. The traditional
application of such statutes could thus bar a plain-
tiff from suing,

To ameliorate the harsh effect of such a rigid
time bar, most States have by statutory amend-
ment or judicial decision adopted the discovery
rule, holding that the right to sue and the run-
ning of the statute begin at the time the plaintiff’s
injury was discovered or reasonably should have
been discovered.147 For example, if a plaintiff was
made sterile by an occupational exposure to a haz-
ardous substance, and did not attempt to conceive
children until some years later, most courts would
begin the statutory countdown at the time the
plaintiff discovered or reasonably should have dis-
covered the injury, whichever is earlier. In the
case of toxic torts, a few courts would not begin
counting until the plaintiff not only discovered
— . . —

147see,  ~,g,,  Wl]]larns ~,,  ~Orciell,  IIW., 6ST F’, M ?S 1 (loth ~:ir.  19~O);
Louisville Trust Co, t’. Johns-hl~n\rille  Pro[lucls  Corp., 580 S.\$’.2d
497 (Ky. 1979).

the fact of the injury but also discovered (or rea-
sonably should have discovered) the causal con-
nection between the injury and the defendant’s
conduct. 14S

In recent years, the widespread adoption of dis-
covery rules has been met with counter reform
measures, often proposed by manufacturers who
fear unlimited liability for the life of their prod-
ucts or the duration of long latency periods. As
a result, some States have enacted statutes of re-
pose for products liability suits that require that
a lawsuit be initiated wiihin a specified period of
time (generally 10 years] after the occurrence of
the incident that gave rise to the injury. Statutes
of repose may therefore prevent plaintiffs from
suing for reproductive diseases with latency
periods longer than the statutory period, as well
as bar plaintiffs who fail to discover reproduc-
tive problems due to prolonged sexual abstinence
or use of contraception.

The current status of State statutes of limita-
tion and repose is one of very little uniformity,
as a number of State courts have declared their
State’s statute of repose to be unconstitutional. 149

Prior Litigation

Two legal principles, designed to promote the
efficient use of judicial resources, may have an
. —

14~see, e,~., ~’r.e~~r,lck  Y, (:~jl)io I1}ldl’lll~{;[~UtlC~lS,  ~~1 (:~1. ~lpl).  S(I
X9, 152 Cal. Rptr.  292 (1979); RaJnmnd I. Eli l,ill~ & (;0., 117 N,11.
164, 371 A.2d 170 ( 1 977),

14sSee)  e ,g,, Lankfor(j k,. Sullitan, Long & Hagerty, 416 SO. ~d ~~~~
(Ala. 1982); Battilla  l). Allis Chalmers Mfg. Co., 392 So. 2d 874 (k’la.
1980); Bolick fr. American Barmag Corp., 54 N,(:. App, .589, 284 S.E 2( I
188 ( 1981). See also klc(;otwrn,  “1’+e  \’ariet},  Polic}  and (;onstitu -
tiona]itJ~  of Product Liahi]it~r  Statutes of Repose, 30 ,,\nl, ( 1,L. Rei
.579 ( 1981),
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