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Chapter 5

Public Health
Techniques and Technologies

The public health is a significant part of “the
general Welfare, ” which the Constitution was
intended to better secure. Enormous strides
have been made in the medical sciences in the
last two decades, in large part as a result of
development of the “new biology.” Medical ca-
pabilities increasingly present us, as individ-
uals and as a society, with options far beyond
our traditional understanding of rights and
duties, choice and necessity, consent and obli-
gation. This chapter deals with the use of med-
ical science and associated technologies in
government programs to protect the health of
Americans. The next chapter discusses some
specific medical interventions as they apply
to individuals.

In public health, it is not so much new tech-
nologies and techniques that promise to raise
future constitutional issues, but rather the use
of old (and historically accepted) techniques
and technologies that appear newly controver-
sial in the context of modern expectations of
privacy and civil liberties and modem attitudes
about risk and exposure. Another factor is new
scientific capability to identify risks and ex-
posure pertaining to people who are not yet
ill, or pertaining to licit behaviors such as
smoking or overeating.

In some areas public expectations outstrip
the ability to solve urgent problems. A high
expectation of good health and an unrealistic
optimism about medical capabilities may con-
tribute to the growing problem of liability or
malpractice suits against physicians and hos-
pitals. Not all medical interventions are suc-
cessful. All of the effort thrown into the study
of cancer, with enormously promising results,

cannot yet assure anyone that he or she will
be cured.

In public health, we are faced with a terrible
epidemic at a time when people had become
almost complacent about the ability of vac-
cines and antibiotics to deal with infectious dis-
ease. The capability to identify risks, predict
the spread of disease, screen for exposure, and
test for infectiousness is much greater than
in historical epidemics; yet in the case of AIDS
we cannot cure the disease, nor prevent it once
exposure has occurred. The social frustration
that this incurs may challenge us to define the
limits of individual rights and the scope of our
mutual obligations to society.

In dealing with such health provisions as
mandatory vaccination, quarantine, housing
inspections, school health, and mandatory seat
belts, one is nearly always operating under
State laws, based on State police power. Po-
lice power is the inherent power of govern-
ments to exercise within their jurisdictions rea-
sonable control over persons and property in
the interest of the general security, health,
safety, morals, and welfare.

In public health, the Federal Government
has only necessary and implied powers derived
from its powers to tax and spend for the gen-
eral welfare, to regulate interstate commerce,
and to provide for the national defense. The
States retain primary responsibility for pub-
lic health policies and programs through their
inherent police power. But both State and Fed-
eral Government are subject to the Bill of
Rights limitations on governmental power.
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AMERICAN PUBLIC HEALTH LAW, 1787-1887’

In the colonial period, epidemics could dev-
astate a community. Smallpox and yellow fe-
ver sometimes sickened from 30 to 50 percent
of a town’s population within a short time, and
might kill 10 percent. Even measles could be
a major disaster; Cotton Mather in 1713 lost
his wife, three of his children, and a servant
to measles. The effects of such infection on the
Indians, who had no resistance from past ex-
posure, were often even more cataclysmic.

Public health programs in the 17th and 18th
centuries consisted of emergency measures to
meet these crises. When epidemics threatened,
towns often declared quarantines, posting
guards at the docks and on roads leading into
town. Sick people were cared for in their homes
or the pest house. Town funds were provided
for medical care and to feed and shelter orphans
or the children of sick parents. No one ques-
tioned the right of the authorities to take what-
ever measures were necessary.

After the Civil War there was somewhat
more disposition to question the scope and
limits of police power. In 1894, the terms of

IDr John Duffy, Profe9sor Emeritus of Medical Historyt
University of Maryland, assisted in the preparation of this sec-
tion of the chapter.

States’ public health authority were laid out
one

●

●

●

●

●

by one in a Supreme Court decision:2

The police power is very broad, and the
State legislature has wide discretion to de-
termine when and how it is used.
Public interests must require such inter-
ference by the State; there must be a seri-
ous threat.
The means used by the State must be “rea-
sonably necessary” and not “unduly op-
pressive.”
The State must not impose “unusual and
unnecessary” or “arbitrary” restrictions
on persons or occupations.
The courts will examine or supervise the
legislature’s exercise of police power to en-
sure that these conditions are met.

Until well into the twentieth century judi-
cial decisions about public health law and prac-
tices seldom emphasized individual rights as
such. They turned on questions of how the
State exercised its authority, whether or not
the Court perceived that the State was deal-
ing with a serious problem, how great an in-
trusion the State action would be, and how
strictly the authorizing statute was read.
Courts generally permitted public health au-
thorities great leeway in infringing on the free-
dom of an individual.

z~~W~O~  “, StW]e,  152 u.S. 133, 136-7 (1893).

THE POLICE POWER IN THE TWENTIETH CENTURY
Due Process and Police Power ing to be vaccinated when a city board of health

had decided vaccination was “necessary for the
The tension between the State’s police power public health.” The Cambridge board of health

and the constitutional right to due process is did so when a smallpox epidemic threatened
central to discussions of modern public health in 1902. Jacobson, refusing to be vaccinated
practice. One of the most cited Supreme Court on the grounds that it was dangerous and in-
cases on public health and police power is a
1905 case, Jacobson v. Massachusetts.3 It in-

effective, was tried and fined $5. He appealed
first to the Massachusetts Supreme Judicial

volved the constitutionality of a State statute Court and then to the U.S. Supreme Court, ar-
that provided a fine of $5 for any adult refus- guing that the vaccination law violated his

Fourteenth Amendment rights to due process
3197 Us. 11. and equal protection of laws (the latter because
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under the law physicians could declare some
children “unfit subjects for vaccination”).

The Supreme Court confirmed that the State
legislature can enact “reasonable regulations”
to protect public health and safety, and may
vest this authority in local bodies like boards
of health. The Court said that constitutional
rights must be preserved, but it found that the
Fourteenth Amendment right to “liberty”
does not mean absolute freedom, and the State
may restrain personal and property rights in
order to secure the “general comfort, health,
and prosperity of the State. ” Under the “prin-
ciple of self-defense, of paramount necessity,
a community has the right to protect itself
against an epidemic of disease. ” Further, the
Supreme Court would be “usurping the func-
tions of another branch of government” if it
judged the method chosen by the legislature
to be unreasonable, arbitrary, or unnecessary.
Vaccination was a well recognized, generally
accepted means of preventing smallpox; the
legislature accepted it as such, and the courts
had no superior knowledge. Judicial review of
a general welfare enactment, according to the
Court, should be very narrow, and such a stat-
ute would be invalid only when it is “. . . be-
yond all question, a plain, palpable invasion
of rights secured by the fundamental law. . . .“

This case is a starting point for the discus-
sion of future cases of constitutional limita-
tions on police power because it confirms that
the legislature need not be “right” in its pub-
lic health decisions; its acts need only have
some “real or substantial relation” to the pres-
ervation of the public’s health-not the “best”
way but a “reasonable” way. Courts are not
to be the arbiters of scientific disputes.

Underlying the Court opinion was the con-
cept of a social contract between individual and
community and between State and Federal
Governments. The Court said:

We are unwilling to hold it to be an element
in the liberty secured by the Constitution
. . . that one person . . . residing in any commu-
nity and enjoying the benefits of local govern-
ment, should have the power thus to dominate
the majority when supported in their action
by the authority of the State.

And it also said:

The safety and health of the people of Mas-
sachusetts are, in the first instance, for that
Commonwealth to guard and protect. They are
matters that do not ordinarily concern the
Federal government.

Jacobson dealt with a real, identifiable, and
familiar public health problem. But in the same
1905 term, the Supreme Court dealt with the
constitutionality of a State statute concerned
with occupational health and safety, in the case
of Lochner v. New York.4 The statute pro-
hibited bakery and confectionery employees
from working more than 60 hours in 1 week.
The Court framed the issue in this way:

Is this a fair, reasonable, and appropriate
exercise of the police power of the State, or
is it an unreasonable, unnecessary, and arbi-
trary interference with the right of the indi-
vidual to his personal liberty or to enter into
those contracts in relation to labor which may
seem to him appropriate or necessary for the
support of himself and his family?

This decision came less than 2 months after
deciding Jacobson. The Court again recognized
that it may not merely substitute its judgment
for that of the legislature and strike down a
law. Nevertheless the Court did not view limi-
tation of the work day as a health or welfare
issue, but as State regulation of economic rela-
tionships between two competent adults. It de-
nied that this law was within the police power
of the State, because bakers are no less able
“to assert their rights and to care for them-
selves than members of other occupations. . . .“
The “welfare, safety, and morals of the gen-
eral public (were) not protected by the law”
since there was no evidence that clean and
wholesome bread is related to the number of
hours the baker works.5 This case was con-
trasted by the Court with an earlier one up-
holding a law limiting the working day of un-
derground miners and shelterers, because

4198 U.S. 45 (1905).
‘The New York court in upholding the statute had concluded

that there was sufficient evidence to demonstrate that the oc-
cupation of baker or confectioner was unhealthy and tended to
result in diseases of the respiratory organs.
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working underground was “clearly un-
healthy.”6

These two cases, within a few months of each
other, demonstrate the significance of the
standards which courts use in evaluating the
legislature’s exercise of the police power. Had
the Court actually applied the Jacobson stand-
ard of minimal rationality and the presump-
tion of constitutionality, Lochner would have
been decided differently. But the vaccination
law was indisputably a health law, aimed at
reducing contagious disease; while in the Loch-
ner case the law was not perceived as enforc-
ing a well-recognized medical procedure. Loch-
ner signaled the beginning of an era in which
the Court struck down as economic regulations
many statutes framed around public health
goals.’

Ultimately, however, the Jacobson standard
prevailed. In 1934 the Supreme Court returned
to the more restrictive standard of judicial re-
view, saying that the Due Process Clause only
requires that “the law not be unreasonable,
arbitrary, or capricious and that the means
selected shall have a real and substantial rela-
tion to the object sought to be attained.”8

G~o]den v. ~tidy , 169 U.S. 366 (1898); the COurt found ‘hat
given the dangers of working underground, the deprivation of
fresh air and sunlight, and being frequently subjected to foul
air, the law was a proper exercise of police power, designed to
protect the health of miners. It also recognized that the State
could reasonably conclude that workers needed protection be-
cause the owners and workers do not have equal bargaining
power.

TIn Adkjns v. Chi]tien Hospital, 261 U.S. 525 (1923)J ‘he
Court struck down a law which established a minimum wage
for women and children, the explicit purpose of which was to
protect them from “conditions detrimental to their health and
morals, resulting from wages which are inadequate to maintain
decent standards of living. ” The Court claimed the law was arbi-
trary, that the “relationship between earning and morals is not
capable of standardization, ’ and that the law did not take into
account the fact that different people need different amounts
of money to maintain a minimum acceptable standard of living.

g~ebbia ~. New York, 291 U.S. 505 (1934). The Court uPheld
a New York statute establishing a board to determine the max-
imum and minimum prices retailers could charge for milk. Three
years later the Court upheld a minimum wage law for women.
The judicial policy of examining the substance of the law under
the umbrella of the Constitution’s Due Process Clause, and “sec-
ond guessing” the legislature as to its efficacy, is called “sub-
stantive due process. ” It is to be distinguished from “proce-
dural due process,” in which the Court asks whether a law affects
people in an arbitrary, discriminatory, or irrational manner. In
recent years, the Court has returned to the doctrine of substan-
tive due process in emphasizing fundamental individual rights.

A modern court in a police power case still
will not generally evaluate arguments as to the
scientific soundness of the exercise of police
power. For example, the Court ruled in 1955
on the constitutionality of State laws regulat-
ing the fitting and sale of eyeglasses.9 Opti-
cians were prohibited from placing an old lens
in a new frame or from reproducing a broken
lens without a prescription. A trial court struck
down this law, holding that the requirements
were not ‘reasonably and rationally related to
the health and welfare of the people. ” But the
Supreme Court reversed, on the grounds that
the legislature might have concluded that eye
examinations were so important “for the de-
tection of latent ailments” as to justify their
requirement on all possible occasions. Said the
Court:

The day is gone when this Court uses the
Due Process Clause of the Fourteenth Amend-
ment to strike down State laws, regulatory of
business and industrial conditions, because
they may be unwise, improvident, or out of
harmony with a particular school of thought.

In summary, the courts will generally be in-
clined to accept as constitutional public health
actions that appear to be reasonably related
to preservation of the health of the population
without attempting to determine independ-
ently the scientific validity and efficacy of the
measures taken. Nevertheless, this remains an
area where the scope of individual rights and
presumed limitations on state power appear
to be constantly subject to challenge.

Privacy and State Police Power

The evolution of the concept of privacy as
a constitutional right was traced in the first
chapter. The case of Buck v. Bell, the 1926 case
upholding the right of the State to sterilize in-
mates of State mental institutions, was de-
scribed in chapter 3 and illustrates both the
deference to State interests and the lack of ac-
knowledgment for privacy rights that were the
rule until recent decades. Fifteen years after
that case, the Court struck down a State stat-
ute providing for compulsory sterilization of

gwil~.~~on  “. L= optjc~  (70., 348 U.S. 483 (1955)”
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“habitual criminals, ” using the Equal Protec-
tion Clause of the Fourteenth Amendment, but
also affirming that marriage and procreation
were fundamental rights.10

The right of privacy has repeatedly been
used by the Courts since 1965 to protect the
individual’s right to make decisions about mar-
ital, reproductive, and family matters. State
supreme courts have extended this right to
cover individuals refusing life-sustaining medi-
cal care,11 refusal to take anti-psychotic medi-

1[)Skinner  v. Oklahoma, 316 U.S. 535 (1942).
‘‘~n re Karen Quin]an,  355 A.2d 647 (N. J., 1976); Superin-

tendent of 13elchertown v. S~”kewicz,  373 Mass/ 728 (1977).

cation, 12 and obtaining acupuncture treat-
ments.” But the Supreme Court specifically
refused to extend this right to cover consen-
sual sodomy .14 It is thus uncertain how this
right might be applied in future issues related
to public health techniques and technologies.

“Rogers v. Okin,  821 F.2d 22 (Neb.,1987).
13An&ews  v. ~~]m~,  4$)8  F .  SUPP. (s.D. Texas! 1980)”

14~owerS v, ~=~wjc~,  106 s.ct.  2841 (1986). Although the
challenge was brought by a homosexual male, the challenged
statute was written to apply to heterosexual or homosexual be-
havior, by married or single persons.

MODERN PUBLIC HEALTH TECHNIQUES AND TECHNOLOGIES

In the extended discussion that follows, fre-
quent reference will be made to the current epi-
demic of acquired immunodeficiency syndrome
(AIDS). Many of the traditional public health
techniques are being used in this epidemic, but
in a social, political, and legal framework that
has radically changed in recent decades. New
scientific knowledge and capabilities are also
providing new approaches—although not as
many or as rapidly as society had hoped—and
these by definition may raise new constitu-
tional issues.

AIDS is not like most of the severe epidemics
associated with the origins of public health pro-
grams in the United States. It appeared sud-
denly, but it is not episodic as were yellow fe-
ver, Asiatic cholera, or influenza. It can have
a very long incubation, it has a very low infec-
tivity, and it cannot spread by casual contact.
There do not appear to be any factors calling
for engineering or environmental remedies,
which have been major factors in control of
past epidemics.

Yet AIDS does represent the working of
some traditional Public Health techniques and
technologies that need to be examined further
for their constitutional implications; and more
pertinently, AIDS also demonstrates the pub-
lic health applications of some new develop-
ments in biology.

The problems raised by the AIDS epidemic
are not intrinsically new. Larger numbers of
people die every year from other single causes,
including the effects of smoking.15 But the
problems raised by AIDS are so severe and
acute as to revive old and neglected issues of
public health and civil liberties, to emphasize
structural problems in the capability to re-
spond to civil emergencies, and to stress weak
points in our social fabric. The problems throw
into sharp relief the potential conflict between
constitutional principles of individual rights
and protection of the general welfare. The reso-
lution of AIDS problems, if done humanely and
with full attention to both fundamental free-
doms and the protection of the general welfare,
may stand us in good stead in the future in
other contexts.

Prevention: Inoculation and
Vaccination

The major medical innovation during the
colonial period was smallpox inoculation, in-
troduced in Boston in 1721, but already an old
practice. 16 In the colonies it was denounced

‘%rnoking was officially blamed for 350,000 deaths in 1985,
100 times the number of AIDS deaths in the same year, as
pointed out by William Pollin, “Drug Abuse, U. S.A., ” Issues
in Science and Technology, Winter 1987, p. 24.

‘Gin inoculation, matter from pustules in an active smallpox
case was inserted under the skin of a healthy person who thereby,

(continued on next page)
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by some physicians as too dangerous, and by
many ministers as an attempt to evade God’s
punishment for immorality. But because of its
obvious value, inoculation was an accepted
practice by the time of the Revolution.

The success of inoculation in reducing the
toll from smallpox prepared the way for vac-
cination, introduced by Jenner in 1798.17 Vac-
cination won immediate acceptance, and the
incidence of smallpox fell sharply during the
next 30 years. By the 1830s, a generation that
had never known a smallpox epidemic saw lit-
tle reason to be vaccinated, and there was a
steady rise in smallpox until about the 1870s.
After the Civil War, health officials began urg-
ing compulsory vaccination of school children
and mass vaccination of adults during out-
breaks. In spite of a strong anti-vaccination
movement, joined by a few doctors alarmed
by infections arising from vaccination within-
fected needles, the movement succeeded in
most States.18

When there is strong public awareness of the
possibility of epidemics, most people can com-
pare the risk of taking the vaccine against the
clear and present risk of the disease, and can
thus appreciate the value of vaccination. As
immunization programs succeed and the acute
disease threat disappears, the benefit to the
individual is less well perceived. The benefit
accrues to the community at large. Any risks
or undesirable side-effects of a vaccine which
become known are therefore apt to stimulate
resistance.

Of all infectious human diseases for which
a vaccine has been developed, only smallpox
has been eradicated; the rest are merely held
at bay. In Britain and in Japan, whooping

cough reemerged as an epidemic disease when
the use of pertussis vaccine diminished dur-
ing the 1970s because of public alarm about
rare side-effects.

Nevertheless, vaccination remains a primary
tool of public health. Because it was one of the
earliest tools for protecting public health, its
use is well established in law and judicial prece-
dents. At present, there is no vaccine against
AIDS, although several are being tested. Should
a vaccine be developed, there would almost cer-
tainly not be a mandatory program of vacci-
nation for the general population, since the risk
of AIDS is concentrated in certain age groups
and even more narrowly in specific behavior-
defined populations.

Mandatory vaccination laws for more gen-
eral infectious diseases would however almost
certainly be sustained. The presumption on the
part of the courts would continue to be that
vaccine programs are a “reasonable” public
health strategy.

Although physicians have generally wel-
comed vaccines, local medical societies have
often opposed free vaccination for lower income
groups by public health departments, unless
there is a life-threatening epidemic or the threat
of one.19 A possible constitutional issue is the
assertion of the right to a vaccine when one
is available for a disease perceived as highly
threatening. But as discussed in the following
chapter, courts have so far consistently main-
tained that there is no constitutional right to
medical treatment and government has no con-
stitutional obligation to make it available.

(continued from previous page)

usually, acquired immunity. The immunity came from antibodies
produced in response to this small scale invasion of disease organ-
isms, but the response was not understood at the time.

]TVaccination is the use of dead or attenuated viruses from
cows inoculated with cowpox to produce immunity to small-
pox in humans.

18Such waves of popular opposition have been associated
with other public health innovations, such as fluoridation of
water supplies; they are sometimes attacked as hazardous or
even as plots by internal or external enemies to poison the cit-
zenry.

19Degpi~ the ~eat  attention to vaccines as a retit of AIDS,
the U.S. capability to develop vaccines for new or newly epi-
demic diseases is in general weak. Almost all vaccines have a
sole manufacturer or a very few possible manufacturers. There
is no governmental capability for vaccine production. Vaccines
are relatively unprofitable and product liability is a strong dis-
incentive to potentiaJ developers. The United States is the only
country in the industrialized world where vaccine manufacture
is unprotected from litigation regardless of compliance with man-
ufacturing regulations, according to Dr. June Osbom, Dean of
the School of Public Health, University of Michigan.
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Reporting Morbidity Data

The first necessity in controlling epidemics
is to recognize them early. Thus it is manda-
tory for physicians to report certain infectious
diseases. Historically, there has been little con-
nection between the diseases which cause the
greatest morbidity and mortality and those
which arouse the greatest public fear or atten-
tion. The two diseases that most worried the
public in the 19th century were yellow fever
and Asiatic cholera—deadly, erratic and un-
familiar. To Americans these epidemics seemed
to be malignant forces that struck mysteri-
ously and vanished almost as strangely. Such
diseases always awaken more public fear and
stronger public actions than diseases that may
exact a far higher toll but do so consistently
rather than episodically, and hence become fa-
miliar conditions of life. The disorders that
were steadily and consistently responsible for
the most sickness were malaria and respira-
tory infections. They were regarded as inevi-
table, much as we tend to regard high death
rates from automobile accidents.

The chief killer disease of the 19th century
was tuberculosis. Yet in the early 19th century
it was regarded as a romantic disease, as pic-
tured in La Boheme or Camille. Later in the
century it was considered a natural disorder
about which little could be done. Most insur-
ance policies did not insure against death from
tuberculosis; hence the family received no bur-
ial money and the doctor might not get paid.
Therefore tuberculosis deaths were often re-
corded under other headings. When health de-
partments at the end of the century began
ordering physicians to report cases of tuber-
culosis, the medical profession rose up in arms.
The New York City Health Department, mak-
ing tuberculosis a reportable disease in 1897,
found itself opposed by the New York Acad-
emy of Medicine, the County Medical Society,
and most medical journals. The medical socie-
ties went to the State legislature in an attempt
to limit the powers of the board of health.

Venereal disease has always been under-
reported by physicians. In 1882 the American
Public Health Association rejected a resolu-

tion to make venereal disease reportable on the
grounds that it would bring disapprobation on
the association. In 1892 the New York Acad-
emy of Medicine dismissed a similar resolution
on the same grounds. A New Orleans physi-
cian writing in a medical journal in 1920 called
proposals to require reporting of venereal dis-
ease “socialist tommy-rot” that would “under-
mine the morals of the American people. ”

Since then, a wide array of mandatory report-
ing statutes, such as for venereal disease, have
been considered necessary and permissible.
Laws requiring mandatory reporting by phy-
sicians or health care facilities of the names
and other information about people who have
been infected receive great impetus from ad-
vances in the ability to acquire, store, and dis-
seminate such information using computers.20 

In this decade, however, mandatory reporting
laws have again become highly controversial
in regard to abortion, drug use, and AIDS.

The Supreme Court has addressed the issue
of mandated release of medical information to
the State by the physician on several recent
occasions. One example concerns New York
State’s Controlled Substances Act of 1972,
which requires reporting by physicians of
prescriptions for certain drugs.” Public dis-
closure of the identity of the patients is pro-
hibited and punishable by one year imprison-
ment and a $2000 fine. In spite of this, the
Federal District Court found the law to be un-
constitutional, as intruding too broadly into
the doctor-patient relationship, part of the
“zone of privacy” accorded constitutional pro-
tection. But the Supreme Court reversed, find-
ing the requirement was a reasonable exercise
of police powers, and that there was no viola-
tion of privacy interests.22

20 Materi~  in t~s section is drawn largely from “Constitu-
tional Implications of Scientific and Technological Advances
in Public Health, ” prepared for OTA by Dr. Leonard H. Glantz,
Professor of Health Law, Boston University Schools of Medi-
cine and Public Health.

zlInformation about the physician, the drug and dosage>  and
the name, address, and age of the patient is sent to the com-
puter of the State Department of Public Health. Only 17 de-
partmental employees have access to the information.

zzwh~en “. Rw,  429 U.S. 595 (1977).



68

It had been argued without avail that the
constitutional right of privacy encompasses
two distinct interests; the individual interest
in avoiding disclosure of personal information,
and the freedom to make certain kinds of im-
portant decisions without State interference;
and that both interests were violated by the
law. Knowing that the State would receive this
information would make doctors reluctant to
prescribe, and patients reluctant to use, cer-
tain medication.

Justice Brennan, in his concurring opinion,
specifically recognized that new technology
may require the Court to address this issue
again:

The central storage and easy accessibility
of computerized data vastly increase the po-
tential for abuse of that information, and I am
not prepared to say that future developments
will not demonstrate the necessity of some
curb on such technology.

Another case in 1976 involved the report-
ing requirement of a State abortion law,

. . . the purpose of which shall be the preser-
vation of maternal health and life by adding
to the sum of medical knowledge through the
compilation of relevant maternal health and
life data. .. .23

The statute stated that the information must
be confidential, must be used only for statisti-
cal purposes, but must be available for inspec-
tion by local, State, or national health officers.
The Court also upheld the constitutionality of
this provision, finding that it is useful in pro-
tecting the health of female citizens, and may
be a resource for future medical decisions.
Given these realistic goals, the guarantee of
confidentiality, and the fact that the report-
ing has no legally significant impact on the
abortion decision or on the physician-patient
relationship, the Court found no constitutional
violation, but it did suggest that the law ap-
proaches “impermissible limits.” This decision
was especially significant because of the close
scrutiny that the Court gives all legislation reg-
ulating abortion.

zsp]an~ p~entho~  of Missouri v. Dan forth, 428 U.S. 52*
70 (1976).

Ten years later the Supreme Court invali-
dated a Pennsylvania abortion reporting re-
quirement which called for very detailed report-
ing,24 available for public inspection and
copying (in a form that would not bear the iden-
tification of the person filing the report). The
Court struck this down on the grounds that:
1) many of the details were unrelated to health
interests, 2) the records could be inspected by
anyone, which indicated to the Court that the
legislature had some purpose in mind other
than protecting the public’s health; 3) even
though the woman’s name was not listed there
were enough data that identification became
“likely,” and may have been the “obvious pur-
pose of these extreme reporting requirements.”
The Court said that the law would have a chill-
ing effect on the exercise of a constitutional
right.

Given the fact that public disclosure about
having AIDS or being an AIDS carrier could
have a devastating effect on an individual, it
is reasonable to surmise that the Court may
give as much scrutiny to State AIDS report-
ing requirements, if challenged, as to an abor-
tion reporting requirement. The State would
have the burden of proving the public health
need and showing adequate privacy safeguards.
In such circumstances the interests of the
State in learning the extent and distribution
of the disease would have to be balanced against
the individual’s concern for privacy. However,
the balance could be struck differently in the
case of AIDS than in the abortion example,
because of the risk to the population at large.

Screening and Testing Techniques25

Mandatory testing or screening of large pop-
ulations or specific categories of people has

24 Thomburgh v. American College of Obstetricians 106 S. (X.
2169 (1986). Reporting requirements included the identification
of the referring and primary physicians and the name of the
facility or agency; the woman’s political subdivision, age, resi-
dence, race, marital status, number of previous pregnancies;
the basis for determination that the fetus was not viable; the
method of payment; and other information. The report was to
be signed by the attending physician.

~~Materi~  in this section was prepared for O’1’A by: Dr.
Sheila Jasanoff, Cornell University Program in Science, Tech-
nology, and Society; Dr. June Osborn, Dean of the School of

(continued on next page)
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been done or has been considered for purposes
of detecting hereditary disease (primarily in
the case of newborn infants, where early treat-
ment is effective), for control of infectious dis-
ease, and for detecting drug abuse.

The constitutionality of data collection will
depend on a variety of factors, including the
purpose for which information is obtained.
Thus questions of obtaining information can-
not be wholly separated from questions of use,
which might be, for example, to document the
spread of the disease. Courts have not been
reluctant to sustain a requirement that public
school students undergo an annual physical
examination 26 or that couples seeking mar-
riage licenses submit to tests for venereal dis-
ease.27 Nevertheless, some features of the test-
ing process, whether for hereditary disease,
infectious disease, or law enforcement, may
raise constitutional problems regardless of the
uses to which the State puts the information
being collected.

Screening for Hereditary Disease

Mass screening has been undertaken in this
country in the past primarily for the purpose
of identifying individuals at special risk of pro-
ducing genetically damaged offspring. Such
programs were initiated during the 1970s for
Tay-Sachs disease and sickle cell anemia. Both
programs focused on ethnic minorities with
which those diseases are uniquely associated.
The former aroused less concern because it was
carried out largely without legislative require-
ments.28 By contrast, laws mandating screen-
ing for sickle cell disease (associated with peo-
ple of African descent) were passed in many
States in the early 1970s. In 1972 Congress
enacted the National Sickle Cell Anemia Con-
trol Act, which allocated $115 million over 3

years for a program of screening, counseling
and education.29 

Following initial support from the Black
community, these sickle cell initiatives later
came under fire. Black leaders questioned the
propriety of the legislative focus on sickle cell
anemia when there are so many other impor-
tant causes of illness among Blacks.30 Some
critics said that sickle cell screening increased
the potential for stigmatizing a particular mi-
nority group and could reinforce latent feel-
ings of racism. A few saw the overt tie-in be-
tween screening and marriage-licensing laws
in several States as particularly sinister. In the
words of one Black activist, such a connection
represented “the entering wedge for govern-
mental involvement in genetic criteria for
procreation. ”31

Similar concerns are reported to have trou-
bled some leaders of the gay community in the
early days of the AIDS epidemic; fearing that
association of gays with an epidemic disease
would intensify discrimination against them,
some leaders resisted early efforts at public
education about the ways in which the disease
was transmitted.32 Such concerns suggest
that whenever mandatory screening programs
are limited to identifiable minorities, there may
be perceptions of conflicts between the State’s
interest in public health and the constitutional
goal of equal protection. If testing is limited
to discrete subgroups, then the burden on the
State to justify it should be especially high.

Mandatory screening for heritable traits or
biological susceptibilities thus raises issues of
due process, unreasonable search and seizure,
and privacy. The legitimacy of such programs

(continued from previous page)

Public Health, University of Michigan; and Dr. Leonard Glantz,
Professor of Health Law, Boston University Schools of Medi-
cine and Public Health.

~~strejch ~z. Bo=d of Education, 34 S.D. 169 (191 4).
‘iPeterson v. Wid~de, 157 Wis. 641 (1914).
28 Madeleine J. Goodman and Lenn E. Goodman, “The Over-

selling of Genetic Anxiety, ” Hastings Center Report, October
1982, pp. 20-21.

29 Aubrey Milunsky ~d George J. Annas, Genetics and the

Law (New York, NY: Plenum Press, 1976), p. 174.
‘Lawrence E. Gary, “The Sickle Ceil Controversy, ” in Adela

S. Baer (cd.), Heredity and Society, 2nd ed. (New York, NY:
Macmillan), pp. 363-364. Sickle cell anemia is almost exclusively
found in those of Black African ancestry. About 10 to 13 per-
cent of American Blacks carry the trait (which is recessive); about
3 percent have the disease,

3] Ibid., p. 366.
]zRandy Shilts, And the Band Played On: Politics, People,

and the AIDS Epidemic (New York, NY: St. Martin’s Press,
1987), pp. 52-103.
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will turn to a large extent on the nature of the
State’s interest in acquiring information.

Mandatory Drug Testing

Drug testing programs have been adopted
by numerous State and Federal agencies, and
have given rise to a number of court cases. In
regard to the constitutionality of various forms
or programs of drug testing, very little is cer-
tain and challenges are likely to continue, at
least until the Supreme Court decides two
cases scheduled to come before it in the 1988-
89 term. One of these cases involves Federal
workers, and one involves railroad employees.

In the future, the “new biology” is likely to
lead to development of many drugs that are
related to, and closely resemble, naturally
occurring bodily substances such as opiates
in the brain. Some of these new drugs maybe
subject to abuse; that is, may have socially un-
desirable effects. It maybe particularly hard
to test for such drugs; and to distinguish them
from the naturally occurring substances that
people may have in widely varying quantities.
Their detection might require tests that are
even more intrusive than urine analysis, which
many people find highly objectionable. Thus
drug testing issues are unlikely to be resolved
completely and for all time.

In considering the constitutional implica-
tions of drug testing it is necessary to distin-
guish carefully between what can be done by
government with regard to the public or some
categories of the public; what can be done by
government with regard to its employees; and
what can be done by non-government employers
with regard to their employees.

In terms of government drug testing in the
interest of general law enforcement—testing
members of the general public to detect viola-
tions of the laws limiting use of controlled sub-
stances-the constitutional question is whether
or when drug testing by government officials
is “an unreasonable search and seizure, ” un-
der the Fourth Amendment. At least one judge
has argued that one “cannot retain a privacy
interest in a waste product . . . “33 but the

ssJudge  Nebeker, concurring, Turner v. Fraterntd Order of
Police, 500 A.2nd.1000 (D.C. App.1985).

weight of authority runs counter to this. Courts
have held that one does have an interest in
avoiding the mandatory testing of urine or
blood and also in the information contained
in bodily fluids,34 although that individual in-
terest may be inferior to a State interest. One
court has said,

Drug testing is a form of surveillance, albeit
a technological one. Nonetheless, it reports on
a person’s activities just as surely as if some-
one had been present and watching. It is George
Orwell’s “Big Brother” society come to life.35

But the Constitution has been found in gen-
eral not to prohibit such bodily intrusions as
compelled vaccination, blood tests or urinaly-
sis where the government provides sufficient
justification and evidence of procedural regu-
larity. For example, in Schmerber v. Califor-
nia in 1966,36 the Supreme Court upheld the
performance in a hospital of a blood test for
alcohol content performed on an automobile
crash victim, without a warrant. It has long
been established that a State interest in health
and safety may justify testing programs that
intrude to some degree on individual liberty
and privacy. The use of roadblocks and alco-
hol tests to deter drunk driving has been ruled
constitutional.37 Courts have traditionally
considered that here the gravity of the public
interest outweighs the intrusion into personal
liberty, particularly in view of the effective-
ness of the testing program.

And in Shoemaker v. Handle (1986)38 breath-
alyzer and urinalysis tests of race horse jockeys
were deemed constitutional in view of the pro-
cedural safeguards built into the process and
the fact that testing occurred in the context
of a closely regulated industry.

The ordinary individual as citizen (rather
than employee) enjoys a significantly higher
expectation of privacy. Courts are certain to
be cautious in assessing the legitimacy of gen-

s~~cfione]~ V. Hunter, 612 F. Supp. 1122 (D. Iowa 1985);
Capua v. City of Phiinfi”eM, 1 IER Cases 625 (U.S. Dist. Ct.,
N.J. 1986).

35Capua v. City of Pfainfield, at 626.
3’384 U.S. 757 (1966).
37State v. Superior Co’&t in and for County of Pima, 691 P.2d

1073 (Ariz. 1984).
W7g5 F,2d 1136 (3 Cir. 1986),
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eralized screening programs. In order to over-
come these barriers, the government would
have to present an extremely strong showing
of need.

When government as employer proposes to
test its employees for drug use, it must still
observe constitutional safeguards. Here one
must distinguish between drug testing when
there is probable cause for suspicion, com-
pletely random testing, and mass testing of
all employees.

Recent cases have struck down the mass
testing of both Federal and municipal employ-
ees for drug abuse on the ground that the cir-
cumstances did not justify dispensing with the
Fourth Amendment’s requirement that searches
and seizures should be based on individualized
suspicion. The most recent Federal precedent
is a permanent injunction granted by a U.S.
District Court judge in July 1988 to prevent
random urine testing of employees of the U.S.
Department of Justice. The judge said that be
cause there was no evidence of a drug prob-
lem in the Department there was no justifica-
tion for infringing on the constitutional rights
of “trusted and apparently law-abiding em-
ployees. “39 In a case involving municipal
workers, another court noted that the city’s
testing program for fire fighters was overly
broad in that it would collect information that
bore no relation to the government’s interest
in preventing illegal drug abuse.40

Courts have also stressed the need for appro-
priate procedures to protect the employees’
legitimate expectation of privacy against such
administrative searches. One court has even
held that a public employee who at the time
he is hired signs a consent to be tested cannot
be held to that consent because “advance con-
sent to future unreasonable searches is not a
reasonable condition of employment. ”41

On the other hand, there is much disagree-
ment among courts on these points. In June

39Ruth  Marcus, “Drug Tests Blocked for Justice Workers, ”
Washington Post, July 30, 1988, p. Al.

40Capua v. City of Pkihfield, ITER Cases 625 (U.S. Dist. Ct.,
N. J., 1986).

41 AZcDonell  v. Hunter, 612 F. Supp.1 122, (D. Iowa 1985).

1988, the Third Circuit U.S. Court of Appeals
upheld a program subjecting municipal police
officers to random urinalysis done in the course
of an annual physical examination, yet a month
earlier the Sixth Circuit U.S. Court of Appeals
struck down a program of compulsory drug
testing of firefighters and police officers, say-
ing the intrusion on their privacy was not
justified.42

The courts have banned only “random” drug
testing programs. The courts agree that if a
public employer has “reasonable cause” or
“reasonable suspicion” that a person’s job per-
formance is presently impaired by the use of
drugs, a drug test maybe required. Thus when
public employees were discovered smoking
marijuana on the job, it was held that the em-
ployer could require testing.43 Certain public
employees such as police have been held to
have a lesser expectation of privacy due to their
“paramilitary nature”; and a search may be
conducted without a warrant, or “probable
cause” if there is some objective basis for the
search.44

The U.S. Supreme Court has held that “fa-
cilitative searches” such as those conducted
by fire marshals and building inspectors can
be done without the need for “probable cause”
or ‘reasonable suspicion, if they comply with
a reasonable administrative plan and are based
on neutral criteria. Thus some experts believe
that random drug testing will be upheld if gov-
ernments use a plan that does not discriminate
and if there is legislation authorizing such test-
ing, with appropriate safeguards.45

42Policeman’s Benevolent Association of New Jersey v.
Waslu”ngton  Township, CA 3, No. 87-5793, June 21, 1988; Lov-
vorn v. Chattanooga, CA 6, No. 86-6281, May 23, 1988.

43Allen v. City of Marietta, 601 F. Supp. 482 (M =N.D.  GA.
1985).

‘d~rner, p. 10008. The Fourth Amendment and the Due
Process Clause are flexibly applied. The strictness which which
both are applied is related to the reasonable expectations of the
person claiming protection and the nature of the interest at stake.
Thus one court held that jockeys may be subjected to random
drug testing because of the long history of testing in that occu-
pation and because of the pervasive way the racing industry
is regulated. (Shoemaker v. Handel, 795 F.2nd 1136 (3rd Cir.
1986).

45See, for example, a letter to the Editor of the New York
Times, June 18, 1987, from John F. Banzhaf, ;Ird, Professor
of Law and Legal Activism, The George Washi.ngttm University.
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Another issue was raised in a recent case be-
fore the U.S. Court of Appeals for the District
of Columbia, involving the testing of school
bus drivers and attendants as part of an an-
nual required physical examination. The Court
said that such tests were permissible, but also
said that the test must detect current impair-
ment, not merely past use, in order to justify
occupational restriction.46

The use of illicit drugs in the workplace has
prompted private sector employers to begin
or to consider urine screening programs. They
may be motivated by concern for safety in the
workplace, safety in facilities and transporta-
tion systems used by the public, the produc-
tivity of workers, or the general health and wel-
fare of workers. The question is often raised
as to whether employers have a right to know
or to restrict what is done in the employee’s
off-the-job time, so long as it has not been
shown to affect their performance.

Debate about drug testing is complicated by
the multiplicity of drugs at issue, the compli-
cation of cross-reacting innocent compounds
that can trigger false-positive test results, the
practical problem of ascertaining whose urine
is being tested, and questions about the fre-
quency of testing. The cost of testing is fairly
high, especially if confirmatory testing is used,
as it should be. How frequently testing should
be done is another question that can be decided
only arbitrarily.

Questions about scientific validity play a sig-
nificant part in decisions concerning the per-
missibility of mass screening programs. The
more accurate and reliable the test, and the
lower the degree of unavoidable error, the more
likely it is to pass judicial scrutiny. The false
positive rates associated with some widely
used drug screening tests, for example, are un-
acceptably high to many experts. For exam-
ple, the radio-immunoassay screening of blood
may yield a false positive rate of as much as
43 percent for cocaine, while the enzyme mul-
tiplied immunoassay technique of urinalysis
may have a false positive rate as high as 10

4GJones v. McKenzie, 85-01624, Nov. 17, 1987.

percent.” Because of the potential for stig-
matization and legal misuse, such error rates
are likely to make judges wary about declar-
ing mass testing programs to be lawful.

Use of drugs is clearly a health hazard.
Health professionals treat addicts as sick peo-
ple, and the Supreme Court has held that drug
addiction is a disease or “status” for which
people cannot be punished, as opposed to an
act or behavior (e.g., possessing or selling
drugs) for which they could be punished.48

Advocates of mandatory drug testing use pub-
lic health language (“an epidemic of drug
abuse”). They also cite the danger to others,
for example, coworkers in factories or passen-
gers on trains and airplanes, to justify strong
public health measures. However, mandatory
drug testing is aimed at detecting only illegal
drugs, although the use of some legal drugs,
such as tranquilizers, might also result in some
impairment of performance. In fact, drug test-
ing does not determine whether one is pres-
ently impaired but detects past use of a drug.
Effects of the drug may not have overlapped
the workday at all. Because of these factors,
courts have looked closely at random drug
testing—i.e., testing where there is no prob-
able cause to suspect illegal behavior on the
part of a given person—and for the most part
have struck down such provisions.

People not trained in law often forget that
the Constitution provides limitations on gov-
ernment only; that constitutional provisions
do not protect them against actions by private
citizens; and that only when Congress has
passed laws embodying those constitutional
principles do they have an effect in the private
sector.

Thus it surprises some citizens to learn that
public employees may, because the govern-
ment is their employer, have some constitu-
tional rights in the workplace that private com-
pany employees do not enjoy. Private sector
employees must depend on State or Federal

47 Morris J. Panner and Nicholas A. Christakis, “The Limits
of Science in On-theJob Drug Screening, ” Hastings Center Re-
port, December 1986, p. 8.

ia~obinson “$ c~”form-a,  380 U.S. 660 (1962).
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privacy statutes or individual contractual bar-
gaining agreements with employers; they have
no constitutional rights to their job or to
privacy as a condition of employment.

Diagnostic Testing for Infectious Disease

Diagnostic testing to determine who has a
disease is usually looked on as beneficial for
the patient, who can then begin treatment, and
for the community, since steps can be taken
to reduce the transmission of a disease. The
exception comes when there is no curative
treatment to be given, when available control
measures may infringe on the patient’s free-
dom, and when the testing creates an infor-
mation file that is viewed as a threat of fur-
ther infringement or discriminatory actions in
the future.

Within less than 3 years of the first reported
description of the clinical disease AIDS in
1981, three laboratories had independently iso-
lated and identified the virus, HIV, that is the
causative agent of AIDS.49 This gave imme-
diate hope of developing a test to identify
infected individuals. Laboratory work then
established the usefulness of a particular cell
line to grow the virus to high concentrations
in tissue culture and allow it to be purified and
concentrated. That in turn facilitated the pro-
duction of the large quantities of virus needed
to serve as diagnostic antigen,50 suitable for

4gSome critics maintain that this could have been accom-
plished as much as 2 years earlier had there been appropriate
funding and attention when the existence of the epidemic was
first discovered. For a critical account of the process, see Randy
Shilts, And the Band Played On (New York: St. Martin’s Press,
1987). There was competition between research scientists to dis-
cover the infectious agent, and acrimonious dispute over the
allocation of credit for the discovery. Three groups of scientists
used their own terminology in naming the virus. This contrib-
uted to serious confusions in discussion even within the scien-
tific community. The terminologic dispute created problems for
persons concerned with the critical task of educating the pub-
lic about the new virus and its risks. For that reason an inter-
national committee of virologist was assembled and proposed
a uniform nomenclature. The virus was named human im-
munodefi”ciency  virus or HIV. As new relatives of that virus
are uncovered by further research, they are referred to as HIV-
2, HIV-3, etc. J. Coffin, A. Haase, J,A. Levy, et al., “Human
Immunodeficiency Viruses, ” Science 232: 697, 1986.

SOAn ~ti%n i9 a pro~in  or c~bohydrati  substance-a tofin~
enzyme, or the jacket of a virus-that when introduced into the
human body stimulates that body to produce antibti”es, or sub-
stances whose function is to combine with the antigen and neu-

recognition of human antibody responses to
HIV.

All viruses contain a number of different pro-
teins or antigens that can stimulate the im-
mune response. Antibodies to HIV usually ap-
pear during the first 4 to 8 weeks after infection
and nearly always within 3 months, and usu-
ally persist indefinitely. There are several var-
iations of the screening test for HIV.

The development of diagnostic AIDS tests
was accomplished within a few months by sev-
eral U.S. firms. Most of the tests are variations
of what is called an ELISA test. The initials
stand for enzyme-linked immunosorbent assay.
The virtue of the test lies in its easy readabil-
ity, using techniques and equipment thoroughly
familiar to blood banks and clinical labora-
tories. Other variations such as indirect immuno-
fluorescence or radioimmuno-precipitation
have been developed, but their principles are
similar. All blood and plasma donations to U.S.
blood banks have since 1985 been routinely
screened for AIDS. Testing of individuals can
be done by private physicians or in special or
general clinics and laboratories. Protection of
the confidentiality and integrity of this data,
most of which is probably computerized, has
raised many concerns.

Media coverage of the race to develop an an-
tibody test was extensive. Nevertheless pub-
lic confusion over the terms sensitivity and
specificity led to a widespread false impression
that the tests were not reliable. This residual
public unease is confounded with very differ-
ent problems of the uncertainty of clinical diag-
nosis and prognosis.51

Any biological phenomenon has “outliers”-
i.e., variations extend across a broad range,
with some unusual examples that are far from
the mean or average. When a disease detec-
tion test is developed, it can be made highly
sensitive, in order to pick up even the outliers

tralize, agglutinate, or precipitate it, rendering it harmless. This
is the primary means by which the body protects itself from
disease.

slDia@osis  is identifying a disease from its signs or sYmP-
toms. Prognosis is predicting the course of the disease, the likeli-
hood of recovery, or the duration of survival in a specific case.



74

or unusual cases, but then it will also pick up
some false signals. If the goal is accuracy, or
specificity-i.e., no false positives—then the
outlier cases or signals must be ignored or al-
lowed to escape. The majority of cases, falling
near the mean, will be clearly recognized, but
there will be some false negatives.

When the antibody test for HIV was devel-
oped, it was purposely designed to provide
maximum protection of the blood bank sup-
ply, and therefore was made especially sensi-
tive. Here, it was clearly best to err on the side
of being too careful, at the cost of a substan-
tial number of false positives. Unfortunately,
some press reporters interpreted this as a sign
of a poor test, when it fact it was a necessary
accompaniment of appropriate caution.

The false positives made it necessary to have
a confirmatory test, or supplemental proce-
dure, to be sure that a positive reaction in the
ELISA test was in fact an indication of infec-
tion with HIV. The first supplemental test was
called the “Western Blot, ” and identified an-
tibodies to specific proteins of HIV, thus giv-
ing a detailed picture of the immune response
reflected in the patient’s blood serum. This has
been replaced in some laboratories by other
supplemental tests, but they operate on the
same general principle. At present, the state
of the art allows both sensitivity and specific-
ity of greater than 99 percent for the ELISA
test, which already compares favorably with
any clinical laboratory test in medical use, and
supplemental tests permit very reliable iden-
tification of infected individuals when done
properly. Recently, questions have been raised
about the accuracy of the Western Blot. Many
commercial laboratories are apparently un-
familiar with and possibly unskilled in using
it, and there is no standard for its interpre-
tation.

Some experts hope for a generically differ-
ent supplementary diagnostic test: one that
would allow recognition of the antigen rather
than the antibody in test material. The hope
is that it might be possible chemically to iden-
tify virus proteins in blood and tissue samples
with a greater sensitivity than that of antibody

detection. 52 This would be of great merit
chiefly because in the interval early in infec-
tion, the antibody has not had time to develop,
and a person tested during that time may be
falsely reassured, and may inadvertently in-
fect other people as a result. However, the ben-
efit of an antigen test maybe counterbalanced
by a large number of false negatives, since HIV
can exist solely as integrated DNA in host
cells, without any antigen expression. Thus
failure to detect viral antigen would not nec-
essarily mean the absence of infection.

Present AIDS tests are moderately expen-
sive and time-consuming, and require trained
laboratory personnel. Confidential testing is
offered by many physicians and clinics, but
there may be long waits, and there is much
variability in the adequacy of the counseling
that is offered. There have been no “home test
kits,” or tests that give fast results, but a home
test kit is expected to be on the market within
a few months. If fast, inexpensive, and highly
accurate tests are developed, some of the purely
technical restraints on mass screening will
fade. However, medical and public health ex-
perts, persons with AIDS, and care-givers
stress the importance of linking testing to sup-
portive counseling. This is important both for
the good of the infected, and to maximize the
likelihood that these people will take care to
avoid infecting others. The possibility of “on-
the-spot” or home testing is likely to further
erode that link to counseling. In the meanwhile,
the question is whether large scale mandatory
testing programs should be undertaken now.

In early 1988 researchers at CDC announced
a technique called PCR (for polymerase chain
reaction) or DNA amplification, which identi-
fies proviral sequences of HIV-I in the DNA
of blood cells of people who are infected. This
method may make it possible to obtain test
results within 3 days. CDC currently speaks
cautiously of the “potential utility of the PCR

szIt i9 ~ready  possible in specialized laboratories to grow
HIV itself from white blood cells of persons with HIV antibody,
with a success of over 60 percent on a single try, but this is
unwieldy and expensive. Also, antigen is usually not recover-
able from Ab-positive persons.
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technique in complemention or replacing vi-
rus isolation as a routine means of determin-
ing the presence of HIV-I. ”53

Debate over the desirability of systemati-
cally screening large populations—e.g., pris-
oners, Federal employees, marriage license
applicants, hospital patients—seems to be
growing. In March, 1988, the U.S. District
Court for the District of Nebraska refused to
allow a multicounty mental retardation agency
to require some of its employees to submit to
testing for HIV infection, on the grounds that
this violated employees’ Fourth Amendment
(search and seizure) rights.” The agency had
acted on the grounds that employees might
transmit AIDS to clients who bit or scratched
them.

In part the impetus for mandatory testing
may come from the fact that there is little else
to be done, and mandatory screening seems
more activist than reliance on voluntary test-
ing. In some limited populations, mandatory
testing would provide the opportunity for some
control; for example, screening of prisoners al-
lows authorities to isolate those who are in-
fected or to take strong measures to prevent
other prisoners being subjected to risk through
sexual activity .55

Testing of marriage license applicants could
allow an uninfected partner to be warned and
possibly reduce the number of infants born in-
fected with AIDS, but heterosexual couples
other than IV drug users are not a high risk
group at present. Some States routinely re-
quire testing for syphilis in connection with

Sschin.yih  OU et ~.,  “DNA Application for Direct Detection
of HIV- I in DNA of Peripheral Blook Mononuclear Cells, ” Sci-
ence, Jan. 15, 1988, pp. 295-297.

54 Glover v. Eastern Nebraska Comrnum”ty  Office of Retarcia-
tion, DC Neb, No. CV. 87-0-830, Mar. 29, 1988.

SSAccor&ng ~ ~ofe990r  Wayne Welch of The George Wash-

ington University’s Intergovernmental Health Project staff,
there is already mandatory testing for members of the Armed
Services, the Foreign Service, and the Job Corps, and for Fed-
eral prison inmates. Prisoners are being screened in seven states.
Utah has passed a law prohibiting a person diagnosed as hav-
ing AIDS from marrying. Florida requires pregnant women with
“high risk characteristics” to be tested.

Nevada, where prostitution is legal, requires that prostitutes
be screened for AIDS. Government Executive, July-August
1987, p. 13.

a marriage license application.56 Louisiana
and Illinois both passed laws requiring AIDS
testing for applicants for a marriage license;
Texas passed a similar statute that will go into
effect only when the state incident rate reaches
0.83 (when the law was passed, the rate was
0.01). But in July 1988, Louisiana repealed the
premarital test law after only 6 months, and
in Illinois there is also a strong movement for
repeal. Of 75,000 people tested under the Il-
linois law, only 10 tested positive (the predic-
tion had been for 80 to 100 positives) and the
cumulative costs for testing were reported to
exceed $6 million (paid for by the applicants
for a marriage license, at costs of $30 to $200
per couple).”

Mandatory testing for health-care profes-
sionals themselves has been proposed, but
there has been little public or professional dis-
cussion of the pros and cons of this measure.

Many people, including many public health
and medical experts, conclude that any bene-
fits from mandatory screening programs are
more than counterbalanced by the separating
of testing from counseling and the likelihood
of driving persons at risk “underground.” The
National Academy of Sciences/Institute of
Medicine reached that conclusion, as did a pre-
liminary consultation at the World Health
Organization in March 1986.

The issue of how to balance these costs
against the benefits of testing programs has
not yet been fully resolved. The conclusion that
mandatory screening is unwarranted is greatly
affected by the lack of treatment, the clear need
for counseling in the event of a positive test,
and the uncertainty that confidentiality can

sGThis is becoming a serious problem in prisons, ~d the
rights of prisoners in this regard are a matter of debate and
uncertainty. A Massachusetts trial judge said in September that
a prisoner could not be forced to take an AIDS test merely be-
cause he had scratched and injured a guard. On the same day,
a Federal judge in Minnesota upheld the conviction of an in-
fected prisoner for assault with a dangerous weapon after he
bit two judges, noting that the human mouth and teeth do not
ordinarily constitute a deadly or dangerous weapon. Associated
Press, “AIDS Decisions Diverge in Cases Against Prisoners, ”
The National Law Journal, Sept. 28, 1987, p. 4.

57 CJm&.a  G. Bo~m~, “prem~it~  Testing Annoying M~Y
in Illinois, ” The Washington Post, July 30, 1988, p. Al.
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be maintained. Screening at least spares those
who are unknowingly infectious from the ad-
ditional grief of finding too late that they have
passed on the infection, perhaps to spouses or
offspring. If a cure or effective treatment were
possible, past precedents argue that the State
interest in saving lives and preventing the
spread of the threat would almost certainly
override concern about individual privacy
rights.

Voluntary testing, as compared to manda-
tory testing, is likely to involve those who are:
1) already well informed about AIDS, 2) so-
cially responsible about the risks of infecting
others, 3) comparatively well off financially,
and 4) relatively sophisticated about medical
procedures. Two high risk groups are probably
least likely to ask for testing: IV drug users
and prostitutes, who are already at risk both
of incurring other life-threatening diseases and
of arrest for illegal activities; who are likely
to have little access to health services and lit-
tle money; and who are hardest to reach with
public education.

The cost of screenings also a significant fac-
tor. The screening of a unit of blood by the
ELISA test costs at least $2 and more com-
monly approaches $5. When a positive ELISA
test occurs, repeat and supplemental testing
are required, adding at least another $50 to
the cost. These figures do not include the need
for skilled counselors and for procedures to as-
sure confidentiality of test results. Thus the
economic and social costs of mass screening
for AIDS, both for those who have been exposed
and for the public at large, are significant.

Contact Tracing

Still another traditional Public Health tech-
nique, contact tracing, has also again become
controversial because of the AIDS epidemic.
Public health management of sexually trans-
mitted diseases has along history. Mandatory
contact tracing-i. e., tracking down and warn-
ing people who have had sexual relations with
an infected partner-is a technique that has
usually been closely associated with reporting
and testing strategies. Contact tracing in the

case of AIDS has become attractive to some 
Federal officials and State legislatures because
that strategy is perceived to have been useful
in the control of syphilis and gonorrhea. Such
action also seems indicated by fairness to peo-
ple who have unknowingly been put at direct
risk, and may consequently unknowingly put
others at risk.

To the surprise of many observers, the Amer-
ican Medical Association (AMA) in June 1988
recommended that its members warn sexual
partners of patients with AIDS and of AIDS
carriers. This is an exception to the strong tra-
dition of physician-patient confidentiality, on
which the AMA has always insisted.58

There are however two problems with man-
datory contact tracing as a strategy for AIDS
control. First, some experts question the as-
sumption that it was effective in the past.
Syphilis came under control primarily because
of the discovery of penicillin rather than be-
cause of contact tracing; and gonorrhea is at
present out of control in spite of contact
tracing.

Second, in those epidemics the impetus for
contact tracing was the knowledge that treat-
ment could be offered to the contact. The pa-
tient had a strong ethical reason for report-
ing, and the contact a highly practical reason
for welcoming, the news. Both benefits tended
to compensate for the sacrifice of privacy. With
AIDS there is no therapeutic help to be offered.
The only benefit to contacts would be that of
counseling if their tests prove positive. But 2
or 3 months are usually required for antibod-
ies to appear, so there may be an interval of
uncertainty, distress, and disruption of rela-
tionships even if the tests are ultimately neg-
ative. For public health officials and physi-
cians, sustained infectiousness of the patient
over many months makes it difficult to be sure
of complete contact identification, especially
since many sexual partners may be involved.
The need for reiterative testing becomes a ma-

581sabel Wilkerson, “A.M.A. Urges Breach of Privacy To
Warn Potential AIDS Victims,” New York ~“mes,  July 1,1988,
p. Al.
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jor  difficulty. Techniques for assuring the con-
fidentiality of data are available but may be
demanding and expensive, and may still not
be trusted by those supplying the information.

These problems must however again be
weighed against the great benefit of warning
those who have been exposed, so that in turn
he or she will not unknowingly expose others.
Some public health officials are swinging toward
support of contact tracing. New York health
officials for example recently asked physicians
to warn sex partners of AIDS patients of the
risk.59 The City Health Commissioner said,
however, that there is no way to force patients
to disclose the names of contacts, and that un-
der current rules governing professional be-
havior in New York, physicians and hospitals
that breach patient confidentiality would be
subject to civil penalties, such as lawsuits. Cur-
rent New York laws do allow health officials
to notify people who have been in intimate con-
tact with patients with venereal disease or
tuberculosis, and some states have already au-
thorized contact tracing for AIDS cases. Cali-
fornia and Texas allow but do not require phy-
sicians or surgeons to disclose positive test
results to a patient’s spouse, and provide con-
fidentiality safeguards for patients who volun-
tary consent and list names for contact trac-
ing. Illinois provides immunity from civil
liability for those willing to provide names for
contact tracing.

Some people urge that people who know they
are infected should be legally required to warn
sex partners. An army sergeant in San Anto-
nio was recently sentenced to 5 months in
stockade and a dishonorable discharge for ig-
noring orders from officers and having sex
without telling his partners he was infected
with AIDS, or taking protective measures.6O

In June 1988, a military trial was beginning
of an Army private accused of having sexual

59 Ron~d  Sulhvn, “WWn  AIDS  Patients’ partners, He~th
Official Urges, ” The New York Times, Oct. 15, 1987, p. B1.

60He ~a~ found ~ilty of disobeying officers, of adul~ry, ‘d
of sodomy, but not guilty of aggravated assault and reckless
endangerment. “Soldier Guilty of Concealing AIDS Infection
from Partners, ” The Washington Post, Dec. 3, 1987, p. A20.

relations with male and female soldiers with-
out warning them that he was infected.

On June 24,1988, the Presidential Commis-
sion on the Human Immunodeficiency Virus
Epidemic recommended that State health offi-
cials be required to contact and notify sex part-
ners of persons infected with AIDS.

Social Controls: Full or Partial
Quarantine

The strategies of final resort for control of
most epidemics are: 1) infrastructure or envi-
ronmental reform, when there is believed to
bean environmental factor such as an animal
vector, and 2) failing all else, social control
measures including quarantine or isolation.

There are no known environmental factors
in the AIDS epidemic, in the sense of sanita-
tion factors, industrial contaminants, or ani-
mal vectors for the disease agent. One factor
in the urban environment proved to be impor-
tant: the “bathhouses” in some large cities that
were a primary focus of promiscuous homo-
sexual behavior that facilitated the transmis-
sion of the disease. Action by public health
authorities to close these commercial establish-
ments in San Francisco and New York was de-
layed by the protest and political and legal re-
sistance of proprietors and clients, on the
grounds of civil liberties, but once the fact of
an infectious disease and a mode of transmis-
sion had been established, there was little
doubt that the closure fell within the long
established scope of State police power.

Three further social control measures, be-
yond those already discussed, have been sug-
gested or proposed in the context of the AIDS
epidemic: full quarantine, excluding children
with AIDS from public schools, and prohibit-
ing persons with AIDS (or carrying the infec-
tion) from engaging in certain occupations.
These potential control measures have very
significant constitutional implications.

Quarantine would impose a harsh burden on
those infected with AIDS, particularly those
who as yet suffer no symptoms of the disease,
because the quarantine would be life-long. In
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spite of this, newspaper polls have shown many
Americans (one poll said 51 percent) favor
quarantines, and legislatures in 5 States are
said to be considering, or to have considered,
such legislation. Florida health authorities
have quarantined one prostitute to her home,
wearing an electronic anklet.61 Social attitudes
and judicial decisions regarding quarantines
may have changed significantly in the last few
decades, but this conclusion is somewhat hypo-
thetical, as the use of traditional quarantines
has become relatively rare and unfamiliar.

In the early national period, quarantines
were often imposed. The major infectious dis-
ease problem was yellow fever. The disease
reappeared in 1793 after a long absence, and
a devastating epidemic struck along the en-
tire coast from Boston to New Orleans. Phila-
delphia, New York, and other cities established
temporary health boards with broad author-
ity, and began quarantines. They isolated yel-
low fever victims and began massive programs
to cleanup the foul streets and privies. As the
epidemic increased in intensity, temporary hos-
pitals were established, and funds were pro-
vided to care for the sick and those left or-
phaned.

The disease was spread by water transport
and generally struck hardest in the low-lying
crowded dock areas occupied by the poor. The
rich fled. Philadelphia and New York City in
1797 began a policy of evacuating entire sec-
tions of the city. New York, for example, pro-
vided temporary housing out in the country,
in Greenwich Village. The city authorities as-
sumed full responsibility in this way for epi-
demics of yellow fever for another century,
through the final large outbreak in 1905 in New
Orleans, when Federal, State, and local offi-
cials joined together to cut short the epidemic.

Courts have since often struggled with the
issue of quarantine as an ultimate social con-
trol measure, and have generally dealt with it
according to: 1) the nature of the disease and

GIDebor~ Jones Merritt, “Communicable Disease ~d Con-

stitutional Law: Controlling A IDS,” IVew  York University Law
Review, vol. 61, No. 5, 1986, p. 775. The Los Angeles Times
poll cited by Merritt was published Dec. 19, 1985, p. 1.

2) the length of time for which a person is in-
fectious and would need to be isolated. Until
recent decades, courts gave great weight to the
inherent power of government to protect the
general welfare by whatever means were con-
sidered to be appropriate, by the public and
their legislators even if not by experts.

For example, a 1909 case involved the quar-
antine in South Carolina of an elderly woman,
who had contracted leprosy many years earlier
as a missionary in Brazil.62 Subsequently she
mingled freely in the society of a small town
for years, even teaching Sunday School, until
the city board of health decided that she should
be isolated. She had infected no one, medical
authorities testified that she was only slightly
if at all contagious, and the woman frantically
offered to remain isolated in her own home.
Nevertheless, the court permitted her involun-
tary removal to and confinement in a cottage
built for her outside the city limits. The court
held that even though the disease was only
“slightly contagious’ the board of health was
justified because of the “distressing nature of
the malady.”

By contrast, public health officials in San
Francisco and elsewhere made no move to
quarantine persons with AIDS who continued
to frequent commercial bathhouses for reasons
of anonymous sexual activity, in spite of the
repeated warnings of their physicians that they
were likely to be transmitting the infectious
disease.63 In the intervening half century, atti-
tudes toward individual rights had changed
significantly.

Even at the turn of the century when quaran-
tine was more often applied than now, courts
did intervene in quarantine programs where
the exercise of police power was extreme and
arbitrary. In 1900 San Franciso’s board of
health quarantined a 12 block district inhabited
by 10,000 to 15,000 people, because bubonic
plague was thought to exist in the area. This
was challenged on the grounds that it was
differentially enforced against Chinese but not
non-Chinese (most of the residents in the area

GZ~ir~ v. Wymm,  65 S.E. 387 (S.C. 1909),
63 Shilts, Op. cit.,  footnote 49”
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were Chinese); there was insufficient evidence
of bubonic plague;64 and in many blocks there
was no evidence of any illness at all. A Fed-
eral judge terminated the quarantine on the
grounds that it was “unreasonable, unjust, and
oppressive. ’65

In 1922, the Supreme Court of Illinois up-
held the isolation of a boarding house opera-
tor who was not ill but was a carrier of typhoid
bacillus. 66 She could, the court said, be quar-
antined for as long as she presented a danger
to the public, ever though this would likely be
for the rest of her life. The court noted several
requirements: the person must be known to
be ill or infectious (“mere suspicion” was not
sufficient); State authorities must have reason-
able ground to believe that public health would
be endangered; the action must cease when the
necessity for it ceases; and the emergency or
necessity must exist, not merely be antici-
pated. However, public authorities need not
wait until the disease has already been trans-
mitted to take action. “One of the important
elements in the administration of health and
quarantine regulations is a full measure of com-
mon sense. ”

Some courts were less concerned about the
principles governing exercise of police power.
The Supreme Court of Ohio, also in 1922, al-
lowed city health commissions to make exam-
inations of all persons suspected of having ve-
nereal disease, and “all known prostitutes”
were considered to be, per se, reasonably sus-
pected. Another regulation allowed the quaran-
tine of one who had or was reasonably sus-
pected of having venereal disease when in the
opinion of the health commissioner such quar-
antine was necessary to protect the public
health. A woman was arrested as a prostitute;
charges were dismissed but she was then in-

sqThere  had been 11 deaths in which some 5ymptOm5 of bu-
bonic plague appeared on autopsy, but no case in which a living
person was diagnosed as having the disease and no evidence
of any transmission of disease by the deceased,

‘5Jew Ho v. Williamson, 103 F. 10 (N.D. Cal 1900).
G6Peop]e  Ex Re]. B~more  v. R o b e r t s o n ,  134 N.E. 81 ~

(111.1922). The court said that it would not evaluate the wisdom
of the State legislature and board of health, and would not in-
terfere with a particular action so long as it did not appear to
be, on its face, “arbitrary, oppressive, and unreasonable. ”

voluntarily institutionalized by the commis-
sioner of health for 2 months’ treatment. In
refusing a writ of habeas corpus, the State Su-
preme Court said:

There is perhaps no provision of the Federal
Constitution that is more overworked than the
Fourteenth Amendment . . . It has been so
many times decided that the Fourteenth Amend-
ment does not limit the states in the proper
exercise of the police power that the citation
of authority seems needless.67

A generation later, in 1944, there was a sim-
ilar case in which two women arrested for hav-
ing ‘unlawfully solicited for prostitution” were
held without bail until examined for venereal
disease, pursuant to a State statute. The Su-
preme Court of Illinois upheld their detention
on the sole grounds of the charge of prostitu-
tion, saying that:

It has been almost universally held in this
country that constitutional guarantees must
yield to the enforcement of the statutes and
ordinances designed to promote the public
health. .. .68

The court also cited with approval another
authority, that “whenever a police regulation
is reasonably demonstrated to be a promoter
of public health, all constitutionally guaran-
teed rights must give way. . . .“

Even in recent years, courts have upheld
statutes that permitted involuntary testing of
women arrested for prostitution.69 Public
health measures may be less likely to be limited
by courts under constitutional principles when
they are aimed at venereal disease, or when
applied to prostitutes who are by definition en-
gaged in criminal activity, than in more gen-
eral cases of infectious disease.

But most of these statutes and court deci-
sions occurred during wartime; Dr. Allan M.
Brandt, in his book No Magic Bullet,70 dis-

GTEX pate Compwy  139 N.E. 204 (Ohio 1922).
Gspeople  ex re]. B~er V. Strautz, 54 N.E. 2nd 41 (1944).
WFor exmple,  Peop]e v. SuFrior Court (Hartway) 562 p.2d

1315 (Cal. 1977).
‘OAllan M. Brandt, IVo MaH”c  Bullet (Oxford: Oxford Univer-

sity Press, 1985).
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cussed the impact of wartime preparedness ini-
tiatives on the creation and enforcement of
laws aimed at reducing the prevalence of ve-
nereal disease. In the past, quarantines for ve-
nereal disease have been limited in duration
since those who were infected could be rendered
non-infectious by medical treatment.

The courts have upheld quarantines for
many other infectious diseases including scar-
let fever71 and tuberculosis;72 and have upheld
lifelong quarantines for typhoid. But quaran-
tine has come to be used less and less as vac-
cines or cures were developed for many infec-
tious diseases.

On the one hand, the pattern of court deci-
sions about quarantine shows an ever broaden-
ing tolerance for the exercise of police powers.
This tolerance has expanded from quarantine
based on demonstrated necessity to quaran-
tine based on suspicion of disease, to quaran-
tine based not on disease symptoms but on ac-
cusation of sexual activities. On the other hand,
some constitutional authorities believe that
courts would now be very reluctant to uphold
the broad use of long quarantines, because con-
cern for individual rights has increased. De-
borah Jones Merritt, for example, suggests
that:

Recent developments in constitutional law
suggest that courts would no longer up-

hold such broad quarantine orders. Although
the courts might still approve the isolation of
individuals who either knowingly engage in ac-
tivities threatening a high-risk of infection to
others or lack the mental competence to avoid
those activities, judges would be unlikely to
sustain the quarantine of individuals who are
willing to modify their activities to avoid such
risks.73

Not all authorities concur in that judgment,
on the grounds that courts have in general
given wide discretion to governments in exer-
cising their police power when the public per-
ceives a serious risk. In particular, some peo-
ple warn, any evidence that AIDS has been

TIS~O~~ “ Racjowskj, 86 A 606 (1913).
72Moore ~. Draper,  S’7  So.zd 618 ( 1952 ‘ la”)”
73 Merritt, op. cit., footnote 61, p. 778.

transmitted through non-sexual, non-drug re-
lated contact in even a very few cases would
be likely to increase both political demands for
and judicial acceptability of quarantine. This
occurrence seems highly unlikely.

The constitutional acceptability of some
lesser forms of social control is also still un-
clear. For example, continued admission of chil-
dren with AIDS to public school has brought
about conflict in many communities. The Cen-
ters for Disease Control (CDC) in August 1985
reassured parents about the “apparent non-
existent risk of transmission” of the virus to
other school children and recommended that
schools decide how to handle children with
AIDS on a case-by-case basis.74 Some school
districts have adopted CDC’s guidelines, some
have refused to admit AIDS children, some
have segregated them within schools.75 Both
parents and school boards have resorted to the
courts. State and Federal legislators have in-
troduced bills to ban AIDS sufferers from
schools. These struggles are so far unresolved
except on a case-by-case local basis.

In the first decades of this century courts
allowed school boards almost unlimited author-
ity to exclude students with communicable dis-
eases.” Not only children who were ill, but
those who had been exposed to infectious dis-
eases at home or elsewhere could be excluded.
In recent decades, while declining to recognize
education as a fundamental right,” the Court
has nevertheless scrutinized any law or policy
that excludes children from public schools.

The State was not allowed to exclude un-
documented alien children, on the grounds that
this would relegate the children to a perma-
nent ‘subclass, ” that the children were not re-

74CDC  di~count~  most n-leas  of ‘‘casual tr~Smi9SiOn,  but

recognized parents’ fears that body fluids may be exchanged
among children by biting, scratching, uncontrolled urination,
casual injuries, etc. ‘Education and Foster Care of Children In-
fected with Human T-Lymphotropic Virus Type III/Lymph-
adenopathy-Associated Virus, ” 34 Morbidity & Mortafity
Weekly Rept. 517, 519 (1985).

7SMerritt,  op. cit., footnote 61, PP. 756 ‘f”
TGIbid. The rem~nder of this section draws heavily on Mer-

ritt, op. cit., unless otherwise referenced.
TTpaPa~an  “c Al~a”n,  106 S. Ct. 2932, 2943-45 ( 1986); P~Y~er

V. Doe, 457 U.S. 202, 223 (1982).
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sponsible for their alien status, and that the
cost of educating these children was insubstan-
tial in the light of the costs of lack of educa-
tion for the children, the State, and the Na-
tion. These reasons could apply to children
with AIDS, except that they are unfortunately
unlikely to live to constitute a permanent sub-
class. The likelihood of transmission through
schoolroom contact is generally regarded by
experts, although perhaps not by all members
of the public, as extremely small or nonexist-
ent. A New York trial judge recently followed
this reasoning in ruling that automatic exclu-
sion of all AIDS patients from public schools
would violate the Equal Protection Clause.78

In 1979 the New York City Board of Educa-
tion began to exclude from regular classrooms
mentally retarded children who were also car-
riers of the hepatitis B virus. Hepatitis B is
communicable in a similar fashion to AIDS—
through the use of contaminated needles,
blood-to-blood contact, and sexual contact
(usually homosexual contact). While the virus
has been isolated in saliva, there is no evidence
that it has been transmitted through this
route.” The New York City policy was chal-
lenged on the grounds that it violated the Re-
habilitation Act of 1973, the Education of the
Handicapped Act, the New York Education
Law, and the Due Process and Equal Protec-
tion Clauses of the Fourteenth Amendment.80

The Board of Health argued that it was mak-
ing traditional use of the police power to pro-
tect the health, safety, and welfare of its cit-
izens and that its actions were “rationally
related” to this purpose. The Court neverthe-
less struck down the Board’s policy. It cited
the Fourteenth Amendment, although it relied
primarily on antidiscrimination laws.81 A Cali-

‘Hllistrict 27, 130 Misc. 2d 398, 502 N. Y.S.2d 325; cited by
Merritt, op. cit., footnote 61, p. 762.

7gAccording to Dr. Leonard Glantz, Prof. of Health Law,
Schools of Medicine and Public Health, Boston University, some
authorities think that there is a greater likelihood that hepati-
tis B could endanger others in a classroom or household than
that AIDS could do so. The material on school admission in
this section relies heavily on analysis by Dr. Glantz as well as
Dr. Merritt.

“ONew  York State Association for Retarded Children v.
Carey, 612 F. 2d. 644 (2nd Cir. 1979).

“The court said that since the policy excluded only mentally
retarded children and made no effort to find or exclude other

fornia court ordered a school district to read-
mit a child with AIDS to kindergarten on the
grounds that AIDS is a handicap under Sec-
tion 504 of the Rehabilitation Act.82

In a similar case a New York court invali-
dated a school board policy excluding children
with AIDS. Again recognizing that public edu-
cation is not a fundamental right, the court
said that when a State does provide it, it must
be available to all on equal terms. The courts
will give any denial of schooling close scrutiny
because of the significant negative impact this
could have on children.83

The Public Health Service (PHS) has offi-
cially urged that AIDS sufferers or carriers
not be excluded from work, saying that “No
known risk of transmission . . . exists” for
workers in offices, schools, factories, construc-
tion sites, food service jobs, health service
delivery, etc.84 The Public Health Service rec-
ommended only routine disinfection of equip-
ment contaminated by anybody fluids, regard-
less of known infection.

Some school districts decide on a case-by-
case basis whether public school teachers and
associated workers with AIDS may continue
to work. Several cities have barred persons
with AIDS or AIDS-Related Complex from
working as food servers or as teachers. Judi-
cial precedents could support these restric-
tions. Under the rational basis test, as long
as the courts perceive that there is even remote
risk of  infection,85 they would be obliged to
uphold such regulations. The Supreme Court
held, in 1978, that New York City could con-

children who were carriers, the Board evidently recognized that
carriers presented only a “remote possibility” of infecting others.

wThomas v. Atascadero  Unified School Di.S’trict, No. 886-

609 AHS(BY) (C. D.) Calif. Nov. 17, 1986.
S~District  27 Commum”ty  sch~] Bo~d  V. Bo~d of Educa-

tion, 502 N. Y. S.2nd. 325,337 (Sup.1986).
‘recommendations for Preventing Transmission of Infec-

tion with Human T- Lymphotropic Virus Type III/Lymph-
adenopathy-Associated Virus in the Workplace, 34 Morbidity
& Mortd”ty Rept.  681,682 (1985), hereafter cited as PHS Work-
place Recommendations.

55 The Public Health Service holds that there is some possi-
bility of such transmission, for example, by direct transfer of
blood through the injury of one person and an open lesion on
another person’s skin, but says that this kind of transmission
is highly unlikely.
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stitutionally bar all methadone users from
working for its transit authority even though
the bar was “broader than necessary to exclude
those methadone users who were not actually
qualified to work. “86 Thus if the courts found
sufficient grounds to exclude some AIDS vic-
tims from health care, personal service, or food
handling occupations, they would be likely to
uphold broad rules barring AIDS victims
rather than insist on individualized determi-
nations of the threat posed by a particular em-
ployee. But those “sufficient grounds” do not
appear to exist, and the Supreme Court has
said that the protection given to the handi-
capped by recent legislation extends to peo-
ple with infectious disease.

None of these judgments are at all conclu-
sive; they represent possibilities rather than
predictions of how courts would decide in fu-
ture situations. Constitutional lawyers and
scholars differ strongly on these points. Clearly,
scientific knowledge about risks and ex-
posures, in this case, has not been sufficient
to prevent or resolve challenges to public pol-
icy on the basis of constitutional principles;
it may only have complicated those challenges.

In June 1988, the President’s Commission
on AIDS and the National Academy of Sci-
ences both recommended tough new Federal
laws to prohibit discrimination against the
28,000 Americans with AIDS and the more
than 1 million other Americans estimated to
be infected. The Presidential commission, with
a divided vote, recommended that the Federal
law against discrimination against the handi-
capped be extended to apply to private sector
employees.

Treatment

Health care in the United States is primar-
ily provided through the private sector, but
the public health system is an important de-
veloper of new drugs and other health care re-
gimes and techniques. In addition, Medicare
and Medicaid do provide payment for health

care for many Americans. As discussed in the
next chapter, there is a growing concern about
the availability of adequate medical care for
Americans who may not be able to pay for in-
creasingly expensive care, or who do not have
access to health insurance: “A(n). . . issue con-
fronting society and its political elements is
the question of whether health is a universal
human right.”87

Neither Congress nor the Supreme Court has
in any way recognized such a “human right”
as a constitutional right. But the AIDS epi-
demic may fuel pressure for new health care
delivery mechanisms or programs because of
the high costs of treatment, because those with
AIDS are young and more likely than the aver-
age worker not to have health insurance, because
they may lose their jobs when their illness be-
comes known, and because health insurance
providers try to avoid enrolling those in high-
risk categories.

The projected costs of health care for AIDS
patients in the next few years are enormous.
While AIDS is uniformly lethal, it entails many
weeks or months of progressive debilitation,
including necrologic deterioration. Since this
is a disease of young adults whose health in-
surance is usually dependent on their employ-
ment status, early termination of employment
has abroad impact. Home care, day care, long-
term care in skilled nursing facilities, and
hospice care can improve the quality of remain-
ing life for many patients, while reducing costs.
The range of lifetime health care cost estimates
per case range from $29,000 to $157,000, re-
flecting in part the variation in availability of
such options.

Health care will become still more costly and
difficult as drug addicts become an increas-
ingly large proportion of the patients. Many
of the innovations in patient care so far have
relied heavily on the volunteerism character-
istic of some gay communities, which has no
parallel in some of the other high risk groups.

WNew  york City Tr~sit Authority v. Bea.zer, 440 U.S. 568

(1979), as cited by Merritt, op. cit., footnote 61, p. 771.

87J.C. Snyder, “Public Health in the U. S.A., ” in John Wal-
ton, Paul B. Beeson, Ronald Bodley Scott (eds.), The Oxford
Companion to Medicine, vol. ii, p. 172.
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The appearance of the first anti-HIV drug,
AZT, raised some thorny issues likely to re-
cur with other candidate treatments. The hand-
ful of drugs that have been developed for treat-
ment of virus infections of any sort are usually
very toxic. Antiviral drugs present very differ-
ent problems from those of antibiotics for bac-
terial infections. Most bacteria are distinctive,
self-contained organisms, subject to attack
through their specialized mechanisms of mul-
tiplication. Viruses act as “fifth columns,” tak-
ing over the host cell so completely that it is
difficult to kill the virus without seriously
damaging the host.

AZT, for example, has a serious suppressive
effect on the patient’s bone marrow, usually
necessitating regular blood transfusions. It has
other toxic properties, often so severe that
treatment must be stopped. Its cost is nearly
$10,000 yearly per patient. This is not a prom-
ising solution even in the affluent United
States, where over a quarter of a million cases
of AIDS are anticipated by 1991; it certainly
will not work for developing countries. But so
desperate are AIDS patients that even at that
cost, the demand for AZT exceeds the supply.

The urgent need for some treatment prompted
creation of an unusual mechanism for early
licensing of AZT and an even more unusual
system to try to get more equitable distribu-
tion of the drug. The intense pressures that
prompted these actions will worsen tenfold in
the next 5 years if there are no other effective
treatments. A large number of unauthorized
treatments, ranging from health food diets to
drugs authorized for other medical purposes,
are being widely used by those with AIDS who
can afford their often high costs. Many peo-
ple are highly critical of government agencies
for what they view as foot-dragging in testing
these “treatments.”

Yet other people are concerned that the ra-
pidity of  licensure of AZT seems to herald more
rapid deployment of new drugs in general—
not just for AIDS—and they fear that the slow
but cautious approach which has assured drug
safety in the past maybe replaced with a faster
but more hazardous approach. Few hazards,

however, appear prohibitive compared to a dis-
ease that is probably 100 percent fatal.

In the meantime, in response to the grow-
ing demand from the AIDS community, the
FDA announced in July 1988 that it would al-
low Americans to import unapproved drugs
from abroad in small quantities for personal
use in treating or preventing AIDS.88

Blood Banking

Blood supply and transfusion was a primi-
tive process until World War II. Blood groups
were recognized only in the 1930s. Until the
need for close matching of blood types was rec-
ognized it was not uncommon for hemorrhage
to be dealt with by direct arm-to-arm transfer
of untested blood.

Blood transfer for medical purposes in-
creased dramatically with expansion of surgi-
cal capabilities and other therapeutic interven-
tions. It prolonged the lives of cancer patients
and many others who needed transfusions for
maintenance. By 1983, an average of 13 mil-
lion voluntary blood donations were made per
year. Most donations were divided into two
or three components (i.e., red cells, plasma,
platelets). There were over 3 million recipients
per year, many receiving multiple infusions.89

The transmission of the disease hepatitis as
a complication of blood transfusion was rec-
ognized in the early 1940s. By misadventure
the newly developed live-virus vaccine for yel-
low fever was stabilized using human serum
that was infected with hepatitis viruses. Over
50,000 cases of hepatitis resulted. Blood screen-
ing for the disease agent then began.

~phdip  M+ Boffiey,  “F.D.A.  Will Allow Patients TO Import
AIDS Medicines, ” New York Times, July 25, 1988. One exam-
ple of such a drug is dextran sulfate, which the Federal Govern-
ment is now beginning to test in human trials, but which is al-
ready in use in some countries.

89J.R. Allen, “Scientific and Public Health Rationales for
Screening Donated Blood and Plasma for Antibody to
LAV/HTLV-III,” Chapter 15 in AIDS:  The Safety ofl?kwd and
Blood Products, J.C. Petricciani et al. (eds.), The World Health
Organization. New York: John Wiley and Sons Ltd. Also J.C.
Petricciani, “Licensed Tests for Antibody to Human T-
Lymphotropic Virus Type III, Arm.intern.ilfed. 102: 726-729,
1985.
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The identification of hepatitis B virus and
development of a means of screening had been
expected to eliminate most of the hepatitis con-
tamination. But as it turned out, only a small
proportion of the transfusion-associated hepa-
titis was eliminated. Clearly at least one other
virus was involved. The remaining blood trans-
mitted hepatitis was subsequently referred to
as “non-A, non-B hepatitis. ”90 Later immuno-
logic evidence strongly suggests that there are
at least two other hepatitis viruses.

The risk of hepatitis is still significant; blood-
transfusion hepatitis continues to threaten 7
to 10 percent of those getting transfusions. Ad-
ditional “surrogate” screening tests have re-
cently been added in an effort to prevent these
infections, and they add several dollars to the
cost of each unit of blood.

Besides blood donation there is a large “in-
dustry” of plasmapheresis growing from ex-
tensive demand for gamma globulin and from
the recent capability to fractionate blood plasma
and prepare concentrated materials (e.g., clot-
ting factors to substitute for genetically lack-
ing proteins in hemophiliacs). The pooling and
concentrating of donated plasma has allowed
the life expectancy of severe hemophilia A pa-
tients to rise from about 14 years in the early
1960s to 42 years in the early 1980s. Unfortu-
nately the same technical feat made them early
victims of the spread of AIDS.91

This was the second great disaster to hit
bloodbanking. By 1982 it was suspected that
AIDS was infectious, and that the unknown
agent might be transmitted through blood ex-
change, and several cases of AIDS in hemo-
philiacs had been reported.92 In March 1983,
the FDA after consultation with the major
blood banking organizations, the National In-
stitutes of Health, and the National Gay Task
Force, recommended that persons “at in-

W-iepatitis  A is caused by still another virus which is phys-
iochemically similar to polio virus and is rarely a factor in blood
transfusions.

91J. F. Desforges, “AIDS and Preventive Treatment in He-
mophilia.,” New Eng. J. Med. 308: 94-95, 1983.

“U.S. Congress, Office of Technology Assessment, Blood
Policy & !l’echnology,  OTA-H-260 (Washington, DC: U.S. Gov-
ernment Printing Office, January 1985), p. 13.

creased risk of AIDS” (specifically homosex-
ual males) be asked to refrain from donating
blood; that there be expanded medical screen-
ing of donors to detect early symptoms of
AIDS, and that this screening include exami-
nation for lymph node enlargement and weigh-
ing to detect early weight loss.

Critics have since charged that this action
was delayed by resistance from both blood
banks and gay organizations.93 The Centers
for Disease Control officially reported only in
January 1984 that there were cases of AIDS
associated with transfusions, and later in 1984
some blood banks began using surrogate tests.
Many lots of blood thought to be infected were
withdrawn and destroyed. In April 1984, the
AIDS virus was identified, and a specific AIDS
blood screening test became available in mid-
1985. Screening for AIDS now adds about $5
per unit to the cost of blood transfusions.

By the end of 1987, according to the Centers
for Disease Control, 1,608 cases of AIDS ac-
quired through blood transfusion had been re-
ported in the United States. Of all persons with
hemophilia A (12,400 persons), approximately
70 percent maybe infected with AIDS; of those
with hemophilia B (3,100), about 35 percent
may be infected.94 The number of cases of
transfusion-related AIDS will thus increase for
some time even if the risk of infection through
blood transfusions has ended.

Public anxiety about the safety of the blood
supply has led to the demand that “directed
donations” be allowed, in which one chooses
one’s own blood donors from personal friends
and relatives. The costs of such a program, i.e.,
subdividing blood units and allowing special
storage, is potentially very high. It also cre-
ates a “two-class” blood system, and so has
been opposed by many professionals in trans-
fusion medicine.

Autologous donation is the process by which
one donates one’s own blood for anticipated
future use. In planned, elective surgery this

93 Shilts  op. cit.,  footnote 32, parts IV and ‘“
94u s ~blic Health  service, Centers for Disease COntrOl,!.

Morbidity and Mortality Weekly Report, vol. 36, Supplement
No.S-6, Dec. 18, 1987, table 14, p. 40.
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can be a wise precaution. It is not generally
useful for emergencies.

Blood supply system professionals generally
insisted that would-be donors must be informed
that tests will be done on the blood and a donor
who tests positive will be informed of the re-
sults; and most have strongly supported the
position of many other health professionals
that counseling must be offered in conjunction
with blood testing for HIV antibodies. An
elaborate process has been set up for obtain-
ing donor consent, notification of results, and
follow up counseling. The burden on blood
banks is very large. Strong pleas have been
made for persons whose behavior puts them
at risk of AIDS not to donate. But in commu-
nities without alternative testing sites, access
to the AIDS test through blood banks means
that some people will donate in order to find
out if they are infected.

The American Red Cross in 1986 instituted
a look-back procedure, in which infected donors
who are identified through a current donation
have their prior donations traced. Stored sam-
ples are tested; recipients of prior positive do-
nations are contacted and told of their possi-
ble contamination.

Public Education and Statistical
Forecasting

Epidemics are usually attacked through
preventive education, prevention by vaccine,
drug treatments, and sometimes social control
measures such as quarantines. Only the first
has yet shown real promise for the AIDS epi-
demic in the next decade. Education is now
the major public health strategy, other than
research and the screening of blood and organ
donors. This means a combination of strate-
gies to inform the general public about the dis-
ease in a way that will be effective yet mini-
mize diffuse fear, that will alert adolescents
to the lethal hazard implicit in certain be-
haviors, and that will urge people to avoid
behaviors that put them at high risk. The
NAS/IOM panel proposed that for every dol-
lar invested in research an equal sum should
be invested in education for prevention.

There are however strong political constraints
on this strategy because some people perceive
any information about avoidance strategies
(other than abstinence or heterosexual monog-
amous marriage) as equivalent to condoning
homosexuality or promiscuity. The Public
Health Service and Centers for Disease Con-
trol had planned to mail an AIDS information
brochure to every U.S. household in October
1987. But because of political resistance from
those who feared it would offend some religious
groups, the President’s Commission on AIDS
delayed the mailing until late spring 1988.95

There is some evidence that public educa-
tion about AIDS has brought about behavior
change within the group so far at highest risk,
homosexual males. Most observers report, al-
though there is probably no real quantitative
data, that extreme promiscuity has strongly
declined and the use of condoms has risen.
Most experts believe however that other high
risk behavior, i.e., intravenous drug use, is
much less likely to change, since its practi-
tioners are already accepting very high legal
and health risks.

Public education is also regarded as the best
strategy for dealing with some newly identi-
fied behavioral or environmental risks, and for
some that have been recognized for several dec-
ades, such as smoking. There will soon be in-
creasing non-genetic predictive power concern-
ing the likelihood of a variety of pathologic
states such as coronary artery disease and
adult-onset diabetes. Medical science is lead-
ing toward a refined definition of desirable
“health behaviors” to reduce the likelihood of
or severity of such outcomes, so much so that
some have been codified in a fully sanctioned
set of Federal objectives.96 Increasingly, pub-
lic health programs emphasize lifestyle change
and preventive health measures.

The first strongly documented scientific
warnings that smoking was deleterious to

“William Booth, “The Odyssey of a Brochure on AIDS, ”
Science, vol. 237, Sept. 18, 1987, p. 1410.

96pub]ic  He~th Service, U.S. Department of He~th  and Hu-
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Mid-Course Review (Washington, DC: Public Health Service,
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health came from epidemiologic studies in the
1950s, when epidemiologic methods were not
well accepted except when dealing with infec-
tious diseases. The data are now well-estab-
lished; smoking contributes directly and ma-
terially to over 350,000 deaths a year in the
United States, and “passive smoking” (indirect
inhalation of tobacco fumes from others’ smok-
ing) has been found to be physiologically real
and pathologically significant.97

This raises a social/ethical, and ultimately
perhaps a constitutional issue, “how much per-
sonal liberty can be tolerated in self-damaging
behavior?” Society has debated this issue be-
fore in terms of motorcycle helmets, seat belts,
and alcohol; and will increasingly face it in
terms of other lifestyle, nutrition, or environ-
mental factors. Increasingly accurate predic-
tive power concerning adverse health behavior
brings us closer to the zone in which society
claims an interest in the individual’s assump-
tion of risk. Complicating this is the question
raised earlier with regard to occupational ge-
netic screening: should some people, who are
genetically sensitive to some environmental
factors, be legally prevented from entering oc-
cupations, jobs, workplaces, or general loca-
tions that are accessible to less susceptible
people?

Public education and social pressure—even
without laws and regulations seeking to con-
trol behavior-is considered excessively intru-
sive by some people, when it pertains to eating
habits, weight control, recreational pursuits

and other matters that they regard as highly
personal. Some social observers see the possi-
bility of a backlash against such pressures,
such as occurred against “Blue Laws” and ob-
scenity and pornography laws, raising new de-
mands for protection of personal privacy and
choice.

On the other hand, to the extent that fore-
casting carries a useful personal message, is-
sues of cost, access, and equity arise. Affluent
people may have full benefit of forewarning and
preventive care, and others may not, even when
much of the predictive capability results from
knowledge and technology developed with pub-
lic funding. It is in fact only recently that
government-funded health programs coun-
tenanced reimbursement for any prevention
or health maintenance costs.98

Public health professionals increasingly ar-
gue for a national goal of comprehensive health
care for all99 based on the statement in the
Preamble to the Constitution of the World
Health Organization, which the United States
formally endorsed, that

The enjoyment of the highest attainable
standard of health is one of the fundamental
rights of every human being without distinc-
tion of race, religion, political belief, economic,
or social condition. .. .100

The fundamental public health issue of the next
generation may be the question of whether this
goal can implicitly be found in the constitu-
tional language of a right to life, liberty, and
property.
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