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Globalization generates, or at least is commonly perceived as generating, two primary threats to environmental policy in Europe.  The first threat involves race-to-the-bottom pressures.  The logic is straightforward and quite familiar.  Today, EU member states have among the world’s highest environmental standards, and these standards often impose costs on European firms that their competitors in non-EU jurisdictions do not face.  The liberalization of trade between EU member states and environmental laggards around the world, it is argued, will generate a regulatory ‘race-to-the-bottom’,
 pressuring EU member states to lower their standards toward the lowest common denominator in order to maintain competitiveness.  The second perceived threat stems from the international institutions charged with promoting economic liberalization, above all the World Trade Organization (WTO).  The logic here is that where EU member states choose to maintain environmental standards, for example prohibitions on genetically modified organisms (GMOs), these may be struck down by the WTO as illegal non-tariff barriers to trade.


Whether these threats are real or imagined, they have unquestionably sparked a reaction from European policy-makers.  Policy-makers have not treated these pressures as uncontrollable, irresistible manifestations of globalization.  Rather, they have acted to manage these globalization pressures.  Above all, to borrow Meunier and Jacoby’s (2007) term, they have engaged in ‘offensive management’ seeking to spread EU environmental standards around the world. Indeed, over the past twenty years the EU has positioned itself as the world leader in the field of international environmental policy.


In this brief paper, I explain both why the EU engaged in ‘offensive management’ of globalization in the environmental field and how it did so.  As to the ‘why’ question, the EU acted to spread its environmental   As to the ‘how’ question, the EU has pursued two principal strategies.  The EU has supported multilateral environmental agreements (MEAs) in a wide range of policy areas, pressing other jurisdictions to take on positive environmental commitments.  The EU has also pressed for the ‘greening’ of international trade, demanding the international trade regime accommodate a variety of restrictions on trade related to environmental protection.

Why go on the offensive?

EU member states have not always been leaders in international environmental policy.  Indeed, the last thirty-five years have witnessed a dramatic role reversal, in which the US and the EU ‘traded places’ in international environmental policy (Vogel and Kelemen, MS; Sbragia and Damro 1999).   When environmental issues burst onto the international scene in the early 1970s, the US was the clear leader, and member states of the (then) European Economic Community were less than eager followers.  The US remained a leader through the mid-1980s, with the US acting as the driving force behind the Vienna Convention and Montreal Protocol on Ozone Depleting Substances.  Meanwhile, European governments remained laggards throughout the 1970s and early 1980s, even resisting US pressure for bold action on ozone depletion until 1987.

The EU’s transformation from laggard to leader in international environmental policy occurred between the late 1980s and early 1990s, and the EU’s leadership role continued to strengthen throughout the 1990s.  At the root of this role reversal was a shift in domestic politics.  In short, environmentalists gained political influence across a number of powerful member states and at the EU level, and demanded more ambitious policies at the national, EU and international levels.
  Across much of western Europe, the position of environmental activists in general, and Green parties in particular, strengthened throughout the late 1970s and 1980s.  Green parties emerged as a significant political force, first in Germany, and later in Sweden, France, and Belgium (Mair 2001).  They remained in the parliamentary opposition throughout the 1980s, but by the 1990s, they had entered the mainstream and joined coalition governments alongside social democrats in a number of countries, most prominently Germany.  Influenced by the rising power of Green movements, governments in a number of Member States supported strict domestic standards and enhanced their commitments to international environmental cooperation.


Green power at national level was magnified by the dynamics of regulatory politics in the EU.  EU institutions such as the European Commission and the European Parliament had strong incentives to favor a greener EU.  The proliferation of national environmental regulations threatened to undermine progress on completing the internal market.  Yet, with many on the Left already arguing that the EU merely served the interests of international business, attacking national environmental standards as non-tariff barriers to intra-Community trade would have been politically disastrous.  Instead, the EU sought to flank its Single European Market initiative with a drive to harmonize environmental standards across Europe at high levels of protection. Environmental policy emerged as a crucial piece of the EU’s effort to enhance its appeal to European citizens.  The Commission and EP found strong supporters among the greenest Member States, who viewed the EU as a forum through which they could export their strict standards to laggard Member States.  With Germany as their leader, these ‘green’ Member States (for instance the Netherlands and Denmark, and after their accession, Sweden, Austria and Finland) demanded that the EU adopt stringent, ambitious environmental policies as common standards (Kelemen 2004; Vogel 2004; Zito 2000).  Thus, beginning in the late 1980s and continuing to this day, the EU has erected the most comprehensive and strict body of environmental regulation of any jurisdiction in the world, ranging from rules on air and water pollution, to waste management and recycling, to GMO regulation, to chemical safety regulation.

The policy victories won by environmentalists in Europe unleashed a regulatory competition dynamic.  Faced with stringent environmental standards within the EU, EU firms and member states – even those who had initially resisted strict standards – had strong incentives to see the EU standards spread internationally, so that foreign competitors would have to meet similar regulatory burdens.  Developments in the fields of GMO regulation and climate change policies illustrate these dynamics. 

In response to mounting health, consumer safety and environmental concerns in Europe, the EU has established a stringent regulatory regime for GMOs.  The EU’s first major step came with a 1990 directive (90/22), which required that genetically modified seed varieties be assessed and authorized prior to being released on the European market.  Subsequently, the EU has adopted a series of directives and Regulations governing the authorization and labelling of GMOs (Pollack and Shaffer 2005). The EU maintained a de facto moratorium on authorization of new GMO varieties between 1998 and 2004, and to date, only eighteen genetically modified organisms have ever been authorized for sale across the EU.  The EU’s approach to the regulation of genetically modified food is guided by ‘the precautionary principle’, the principle that policy-makers would act to restrict products that posed potential risks even where scientific uncertainty made it impossible to assess the risk conclusively.


From its beginnings, the EU’s regulatory regime for GMO’s has been confronted with ‘globalization pressures’ in the form of potential legal attacks before the WTO.  The US took a far more lax approach to GMO regulation, and American firms had become major producers and exporters of genetically modified seeds and crops.  The US viewed EU GMO regulations as unjustified trade restrictions, and when the EU tightened its restrictions on GMOs in 1998, the US threatened to take legal action before the WTO – just as it had successfully in the case of the EU’s restriction on hormone treated beef.


As popular backlash against ‘Frankenstein foods’ mounted, any possibility of resolving the dispute simply through opening the European market to GMOs became a political non-starter.  Thus, EU policy-makers were faced with strong domestic demand for a set of policies (restrictions on GMOs) that were likely to be found in violation of WTO rules (Young 2003).  The EU responded by leading a drive to ‘internationalize’ its approach to GMO regulation through a protocol to the 1992 Convention on Biodiversity (Ochs and Schaper 2005).  The EU was the leading proponent of the Cartagena Protocol on Biosafety, finally signed in 2000 (eventually by over 130 countries).  The Cartagena Protocol adopted the EU’s ‘precautionary principle’ as a justification for countries to restrict imports of genetically engineered crops and seeds.  As few European firms produced such genetically modified foodstuffs, they had little to lose from an international treaty restricting trade in GMOs, while they stood to gain if such trade restrictions raised costs for their American competitors, who were major producers of GMOs.  Simultaneously, by institutionalising its own standard at the international level, the EU enhanced the legitimacy of the ‘precautionary principle’ and increased the chance that EU rules might withstand scrutiny before the WTO.

Likewise, factors related to regulatory competition have encouraged the EU to take on a leadership role in addressing climate change.  As awareness of the threat posed by climate change mounted during the 1990s, domestic political pressure for action to curb green house gases mounted in Europe.  The calculus for European policy-makers was clear: given that voters would in any case demand domestic action on climate change, it was clearly preferable to promote action at an international level that would force the EU’s competitors to undertake costly measures as well.
  

Many of the early proposals for measures designed to fight climate change involved increases in energy prices.  However, energy prices in Europe were already   high relative to those of other OECD countries and many EU member governments were concerned about the impact that any increases in energy prices might have on European competitiveness.  Prior to the Rio Earth Summit, the European Commission pushed, ultimately unsuccessfully, for industrialized nations to adopt an energy tax.  More generally, many observers have suggested that the desire to see other jurisdictions, in particular the US, introduce higher energy taxes was a motivation for the early EU position on climate change (Yandle and Buck 2002:197).

Turning to the Kyoto Protocol itself, while the Protocol did call on the EU to undertake costly measures, at the time of its negotiation in 1996-1997 the costs of implementing the Kyoto Protocol promised to be far less for the EU than for the US.  The Kyoto Protocol called for using 1990 as a baseline year against which reductions in greenhouse gas emissions would be measured and called for similar reductions from the EU (8%) and the US (7%) by 2012.  However, the US had experienced faster economic growth than the EU in the 1990s, and a number of EU member states had reduced their CO2 emissions after 1990 for idiosyncratic reasons (i.e. the UK's switch from coal to gas, and Germany's shut-down of inefficient East German plants).  As a result, by the time the Kyoto Protocol was signed in 1997, the US would have had to reduce emissions by 30-35% from the levels projected for 2012 in order to meet the Kyoto target, where the EU needed to make cuts of only 15-20%.

The point here is not to suggest that the EU’s support for Kyoto has simply been part of an effort to raise costs for competitors.
 EU member states have unquestionably undertaken costly measures in an effort to meet their Kyoto commitments.  The point is that given that domestic politics would in any case drive the EU to take action on green house gas emissions, EU leaders clearly preferred to ‘level the playing field’ internationally by pressing other states to join them in the fight against climate change.  Finally, the fact that the costs of complying with Kyoto promised to be less for the EU than for some other jurisdictions certainly made the agreement more palatable.

As these two illustrations suggest, the combination of domestic demand for ‘green’ policies and regulatory competition concerns have driven the EU to assert itself as the global environmental leader.  As the EU moved to adopt a series of ambitious environmental initiatives throughout the 1990s, it simultaneously sought to export stringent EU standards to foreign jurisdictions.

How to go on the offensive?

The EU has attempted to manage the impact of globalization on environmental regulation through two principal strategies.  First and foremost, the EU has attempted to ‘globalize’ the environmental standards it favors through international environmental treaties (normally referred to in the literature as Multilateral Environmental Agreements (MEAs).  Second, the EU has supported the ‘greening’ of international trade – pressing for international trade rules (i.e. those of the WTO) to permit trade restrictions that are based on environmental objectives.

The role of MEAs in spreading higher environmental standards is straightforward and is clearly illustrated above in the discussions of the Cartagena Protocol and the Kyoto Protocol.  The most striking aspect of the EU’s position on MEAs is the sheer consistency with which it has supported them in recent years.  The EU has emerged as a key supporter, if not the chief demandeur, of every major international environmental treaty since 1989.  In this list we might include: the 1989 Basel Convention on Transboundary Movements of Hazardous Wastes and their Disposal, the 1991 Convention on Environmental Impact Assessment in a Transboundary Context, the 1992 Climate Change Convention and ensuing 1997 Kyoto Protocol, the 1992 Biodiversity and ensuing 2000 Cartagena Protocol on Biosafety, the 1998 Rotterdam Convention on Prior Informed Consent (for export of hazardous chemicals) and the 2001 Stockholm Convention on Persistent Organic Pollutants. The EU also led an ultimately unsuccessful effort to reach international agreement on mandatory binding targets for renewable energy at the 2002 Johannesburg summit on sustainable development.   By consistently positioning itself as an environmental leader, the EU has not only spread a number of its environmental standards and principles to other jurisdictions, it has also built up a reservoir of credibility in this policy domain, which it may draw on in defending new measures (such as its recently adopted regulatory regime for chemicals – REACH) against accusations that they constitute veiled protectionism.


The EU has also pressed for the ‘greening’ of international trade rules, such that they can accommodate EU environmental measures and commitments made under multilateral environmental agreements (MEAs).  The potential for conflict between free trade rules and environmental protection measures first attracted public attention during the 1991 tuna-dolphin dispute between Mexico and the US (See Kelemen 2001).  Subsequently, the EU itself has been entangled in a number of such disputes, including the Hormone Treated Beef and GMO disputes discussed above.  The EU has certainly defended itself vigorously in these cases, but it has also gone on the offensive, attempting to ‘green’ global trade rules.


The GATT/WTO provides for exceptions to its free trade obligations that enable signatories to restrict trade on environmental grounds.  GATT’s Article XX ‘general exceptions’ clause permits restrictions on trade relating to the conservation of natural resources and the protection of human, animal or plant life.  During the Uruguay Round negotiations, the US and EU demanded the additional agreements that would clarify their right to maintain domestic environmental protection rules, subject to assurances that these did not constitute disguised trade barriers.  The Agreements on Sanitary and Phytosanitary Measures (SPS) and Technical Barriers to Trade (TBT) concluded during the Uruguay round elaborated these conditions.  The key principles that emerged are that any measure, whether it be an outright ban or some regulatory barrier to trade, can stand so long as it is no more trade restrictive than necessary to meet the regulatory goal, does not ‘arbitrarily or unjustifiably discriminate’ against importers and does not constitute disguised protectionism.  Furthermore, SPS measures must either conform with international standards – in which case they are deemed acceptable – or they must be backed with sufficient scientific evidence of the risk in question (See Steinberg 1997).


Beginning in the mid-1990s, the EU raised particular concerns regarding the relationship between trade obligations contained in MEAs and general free trade rules of the GATT/WTO.  The problem that they highlighted was that MEAs contain various trade measures including, trade bans, export and import licensing procedures and notification, packaging and labelling requirements.  For instance, the Convention on Trade in Endangered Species (CITES) restricts trade in endangered animal species, and the Montreal Protocol bans the import of CFCs from non-parties. The EU’s worry then was that a WTO member (most likely one not part to a particular MEA) would bring a legal challenge against a trade restriction mandated by an MEA.  How would the WTO resolve disputes between its free trade requirements and trade restrictions called for in international environmental treaties?


In the Doha Round trade negotiations, the EU has taken a lead role in pushing for reforms to the GATT that would give trade measures contained in MEAs supremacy over WTO requirements in cases of conflict.  The began promoting this position prior to Doha, when, in 1996, it pressed the WTO’s Committee on Trade and the Environment to add a reference to MEA trade provisions and other “measures necessary to protect the environment” to GATT’s Article XX exceptions (Stoler 2004; See also Steinberg 1997).  In recent negotiations, the EU has retreated somewhat, but still calls for MEAs and the WTO to be treated as equal bodies of international law and for each to defer to the other’s area of special expertise – in other words for the WTO to defer to MEAs on environmentally related trade restrictions.


Taking a step back, we can see how the EU’s drive to make trade restrictions required by MEA’s effectively ‘WTO-proof’, meshes with its consistent leadership on MEAs.  The EU recognizes that standing in isolation, many of its environmental policies – particularly those based on the precautionary principle – may not withstand scrutiny with the WTO.  However, where the EU can internationalise its standards by convincing other countries to sign on to them in an MEA, then these standards gain international legitimacy and may withstand legal challenges at the WTO. 
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� See Stewart 1993 and Drezner 2000 for critiques of such race-to-the-bottom arguments.


� The other side of the role reversal was the diminished domestic influence of environmentalists in the erstwhile leader, the US.  However, a full discussion of the US move from leader to laggard is beyond the scope of this memo.


� I leave aside for the moment that European policy-makers also surely recognized that the climate change problem could only be solved through the concerted action of many states.


� "The Collapse of Kyoto", Oil and Gas Journal 49, Dec. 4, 2000, p.25.


� Recall that Kyoto imposed far greater costs on the EU than it did on developing countries, and that the EU did not object to the principle of differentiated responsibilities between developed and developing countries.





