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 c h a p t e r  t h r e e

Racial Slavery as an Entrenched 
Contradiction

A lthough americans like to think of their country as 
never having had a ruling class, the slaveholding planters 
of the antebellum South surely qualify as one. Their 
power stretched from the estates they ruled as masters 

and patriarchs to the nation’s highest lawmaking and judicial author-
ity. Like European aristocracies at their peak, the planters drew their 
power from fundamental rules concerning property and political 
representation. The distinctive property of slave-owners, however, 
consisted of human beings, and their distinctive political advantage 
lay in provisions entrenched in the Constitution that enabled them 
to protect that property and extend its reach. Two property-rights 
regimes emerged in the United States before the Civil War: one in 
the South that recognized a right to own other people and coerce 
labor from them, and one in the North that didn’t. Slaveholding af-
fected the entire structure of the South’s economy and society and 
the nation’s politics, and like the overthrow of patrimonial systems 
of inheritance and aristocratic privilege, the overthrow of slavery 
had far-ranging democratic political implications.

Contrary to an old mythology, the South’s planters on the eve 
of the Civil War were not a declining class engaged in a hopeless 
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defense of an outdated, precapitalist institution. Slave plantations 
were highly profi table enterprises enmeshed in the global capital-
ist economy.1 As of 1860, the South’s cotton, nearly all of it slave-
produced, accounted for 61 percent of U.S. exports; three-fi fths of 
America’s wealthiest men were southern slaveholders.2 Legal and 
political institutions supported their economic position. The law 
gave slaveholders more absolute power over their slaves than Eu-
ropean landlords had over their tenants, and rather than shrinking, 
slavery had expanded into America’s western territories since the 
nation’s founding. But despite their legal privileges and political in-
fl uence, slaveholders had reason to fear that their property and 
power were vulnerable—vulnerable to slave revolts; vulnerable to 
whites who questioned the legitimacy of slavery and opposed its 
extension; vulnerable because their section of the country was 
growing more slowly than the free states; and vulnerable not least 
because they had joined a nation that announced itself to the world 
with the words “All men are created equal.”

Slavery is not inherently unstable. After its emergence during 
the Neolithic Revolution around 8000 BC, slaveholding persisted 
for millennia. But slavery in the modern West created a distinctive 
situation. As of 1500, northwestern Europe was the one region in 
the world where chattel slavery had virtually disappeared. Yet dur-
ing the next three centuries—through the Renaissance, Reforma-
tion, and Enlightenment, eras often identifi ed with the growth of 
individualism and freedom—the northeast European states created 
a system of chattel slavery of unprecedented global scale, trans-
porting some ten million Africans to the Americas (another million 
and a half died in transit). During this time, the English, French, 
and Dutch operated under two sets of rules. While enslaving 
non-Europeans abroad, they generally did not import slaves into 
their own societies or reestablish slavery at home. This distinction 
between the “outside” and “inside” social worlds—much like the 
difference in rules for war with outsiders and civil peace inter-
nally—helped the imperial powers, at least for a time, manage the 
tensions between slave and free labor.3

Slavery presented a different political problem in the United 
States because the “outside” was “inside” the same nation. The 
American republic was born in ambivalence and division over slavery. 
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Unlike any other society with large-scale slavery, it wrote contrary 
principles into its founding declaration, federal constitution, and 
state laws, and then developed half slave, half free. When the nation 
was established, some of the slave-owning founders who acknowl-
edged slavery was wrong consoled themselves with the thought that 
their successors would end it. Instead, as the early republic devel-
oped, slavery became more extensive, and more brutal.

The growth of slavery in the United States has been described 
as a paradox. In a paradox, however, the opposed elements only ap-
pear to be contradictory; a deeper understanding of their relation-
ship reveals them to be consistent. In a contradiction, the opposed 
elements negate each other; a contradiction can be resolved only 
by change.4 To be sure, societies can often live with logically con-
tradictory beliefs and morally inconsistent institutions. A social 
contradiction exists only where the relationships are unstable, and 
institutional change in one direction or another becomes unavoid-
able. The relationship between slavery and freedom in the United 
States was not merely a paradox, a logical contradiction, or an 
example of moral hypocrisy—it was a contradiction in a true socio-
logical sense, at the most fundamental, constitutive level. Opposed 
principles were entrenched in the structure of both state and soci-
ety. Rather than one of them receding, the two varieties of capital-
ism in the North and South both had strong expansionary drives. 
Neither freedom nor slavery alone but the contradictory relation 
between them defi ned what America became.

It is easy to assume that this contradiction was destined to be 
resolved through the disappearance of slavery. That outcome con-
forms to the standard American narrative that treats freedom as the 
dominant story and slavery as a deviation from it. But the early his-
tory of the United States did not follow that story line. And if the 
later history did, it was only because of economic forces, demo-
graphic change, and political movements and leadership that no 
one could have predicted. The adoption of the Constitution’s 
Thirteenth Amendment, which abolished slavery, was a highly 
contingent event, impossible to separate from the Civil War that 
preceded it.

The slaveocracy of the American South, however, was not the 
only propertied class in history ever to face rising threats to its 
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wealth and political power, nor the only one to resort to war to de-
fend its privileges. A “peculiar institution” in some ways, American 
racial slavery was also representative of a larger phenomenon, 
entrenched domination unstably combined with representative 
political institutions. Both sides of this process—how racial slavery 
became entrenched in the American republic, and how it came 
undone—require our attention.

 THE COLONIAL DIVERGENCE

Since the English in the seventeenth century did not practice slav-
ery at home, it was not a foregone conclusion that they would 
adopt it in their colonies. Villeinage, the primary form of servitude 
in feudal England, had meant subjection to a lord’s power, but not 
to being bought and sold or deprived of rights of marriage and kin-
ship. By the era of colonization, villeinage had practically disap-
peared and did not provide any direct infl uence, much less a legal 
foundation, for chattel slavery in the Americas.5 Earlier forms of 
servitude and slavery in Britain, going back to the Roman Empire, 
had also not been based on race. The New World allowed colonists 
not only more freedom from monarchical rule but also the oppor-
tunity to create a system of hereditary racial slavery that was un-
known at home. Not all the colonies, however, followed the same 
path. Only some became full-fl edged slave societies, with black 
populations so large and so frightening to whites that emancipation 
came to seem impossibly dangerous and costly.

Racial slavery arrived in the New World originally via the Por-
tuguese and Spanish, who had never entirely done away with slav-
ery internally. Even as it died out in northwestern Europe after the 
Middle Ages, slavery had survived in the Mediterranean. Italian 
slave traders hauled away captives from the Balkans and the coast 
of the Black Sea, and it was the Latin term for these peoples (slavus, 
that is, Slavs) that gives us the English word slave and its cognates 
in other western European languages. Ottoman advances leading 
to the capture of Constantinople in 1453 cut this supply line. By 
then, however, the Portuguese were making their way down the 
West African coast and buying African slaves who had previously 
reached Mediterranean markets through a trans-Saharan circuit. 
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The Portuguese also led the way in exploiting African slaves as 
plantation labor in colonies they established in the eastern Atlantic, 
beginning with Madeira in 1419 and continuing in the Azores and 
Cape Verde Islands and down the African coast through the fi f-
teenth century.6

Settler colonialism of this kind was one model for exploiting 
new territories. In the New World, the Spanish employed another 
model for forced labor, conquering native peoples and exacting 
tribute from them. But the massive die-off of indigenous popula-
tions from disease in the post-Columbian period limited the profi ts 
from tribute and prevented the Spanish from relying wholly on 
Amerindian workers. In Spanish as in other European colonies 
in the New World, African slaves became a solution to the labor 
shortage.

Although the English arrived in the Americas later and gener-
ally disdained Iberian institutions as inconsistent with their free 
traditions, they confronted the same fundamental problem, a 
shortage of labor, and ended up following the same course in im-
porting slaves from Africa. Economic interest, combined with be-
liefs about the inferiority of darker peoples, inclined the English to 
accept racial slavery and drove some of their colonies toward an 
overwhelming reliance on it.

In the quest for labor the English had three options: free 
whites, temporarily bound white labor, and slaves. There were 
never enough whites who crossed the Atlantic free and unencum-
bered. From the early 1600s to the American Revolution, three out 
of every four people who arrived in the colonies were bound to 
temporary or lifetime service. The temporarily bound—indentured 
servants, apprentices, debtors, convicts, and others—typically came 
under arrangements that were more onerous than the annual mas-
ter-servant contract in English agriculture. Instead of one year, 
their obligations ran from four years to seven. Servants received 
such food, clothing, and shelter as their masters provided, but no 
wages since their transport to America had already been paid for. If 
they survived long enough, they would be free and could work for 
wages or strike out on their own. Slavery—perpetual, hereditary 
subjection—was reserved for blacks and, to a lesser extent, native 
people deemed to be enemies.7
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At fi rst there were ambiguities in the distinction between servi-
tude and slavery and in the defi nitions and boundaries of racial 
groups (especially in cases of mixed ancestry). White servitude in 
the colonies entailed a more severe deprivation of freedom than in 
England: servants were unable to marry or travel without their 
master’s permission, and subject to harsh discipline for any displea-
sure they caused. They could be sold, seized for their masters’ 
debts, and bequeathed to heirs—in short, like slaves, servants were 
property. Consequently, servitude and slavery in colonial America 
differed only in degree. Virginia in the fi rst half of the seventeenth 
century also accorded slaves rights that it later denied them; the 
law of slavery had yet to defi ne how completely slaves had lost all 
rights of their own. These customary practices and legal ambigui-
ties may have slowed the pace of slavery’s adoption.8

Slavery did not begin in the English colonies with an edict, 
legislation, or public debate; it emerged as a social practice that 
was haphazardly acknowledged in law and then clarifi ed and modi-
fi ed through it. The fi rst colonial settlements, in the early 1600s, 
supplemented free immigrants primarily with indentured servants, 
but all the colonies recognized slavery. In the second half of the 
seventeenth century, however, the colonies took different paths in 
solving the labor problem that confronted any settlement where 
land was readily available, but labor was not. In an agrarian society 
with abundant land, why should any freeman hire himself out for 
less than he could make on his own? In the hypothetical case 
where land was free, unless landowners had some way of tying 
down labor, the rent left over for them—that is, the surplus over 
wages—would have been zero.9 To solve their labor problems, agri-
cultural colonies could basically go in one of two directions: 
toward plantations with forced labor or family farms with (mostly) 
free labor. Virginia and Massachusetts illustrate those two re-
sponses. Virginia shifted from servants to slaves on a large scale in 
the late 1600s (as British settlers in Barbados had already done), 
while Massachusetts, despite its early embrace of the institution, 
never made a transition to large-scale slavery.

Conceived as a commercial enterprise and dominated by an elite 
of gentlemen fortune hunters, the Virginia colony struggled eco-
nomically from the fi rst settlement in Jamestown in 1607 until the 

Starr.indd   61Starr.indd   61 10/01/19   10:16 AM10/01/19   10:16 AM



Racial Slavery as an Entrenched Contradiction62

colonists hit on tobacco as a crop, the source of a boom in the 
1620s.10 From that point on, the key constraint on profi ts was the 
supply of labor, since planters had plenty of land for growing to-
bacco. Africans had fi rst arrived on a Dutch ship for sale in Virginia 
in 1619, but their numbers grew slowly, as planters continued until 
the 1680s to rely chiefl y on white servants. Several factors may ac-
count for the roughly sixty-year delay in the large-scale importation 
of slaves after the advent of tobacco farming. During its early de-
cades, Virginia suffered from a staggering mortality rate, a consider-
ation that probably infl uenced planters’ choices whether to buy 
indentured servants or slaves. Servants were cheaper, making them a 
rational choice for planters interested in a quick return on a smaller 
initial outlay, whereas slaves were a larger and longer-term invest-
ment. Declining death rates through the seventeenth century tended 
to favor the purchase of slaves. By the 1680s, as economic conditions 
improved in England, the fl ow of servants to Virginia also declined.

But perhaps the key factors in the substitution of slaves for ser-
vants were political. In the second half of the seventeenth century, 
the planter-controlled colonial government followed two strategies 
to satisfy the demand for labor, one involving servants and the 
other involving slaves. From the masters’ standpoint, the limited 
term of servants was a problem. Once they fi nished their service, 
instead of working for wages or as tenants, ex-servants could pro-
duce tobacco on their own, increasing competition and reducing 
prices. Between 1656 and 1666, the state adopted new laws length-
ening terms of servitude; ex-servants also found it harder to obtain 
land as a result of a land grab by wealthy planters. But the various 
steps the planters took to keep ex-servants working for them ex-
cited discontent, contributing to an uprising in 1676 known as 
Bacon’s Rebellion. In the same period, the colonial assembly also 
passed a series of laws clarifying slaveholders’ property rights and 
power over slaves. A 1669 law, for example, said that masters would 
not be guilty of any crime if slaves died in the course of being dis-
ciplined because no master would intentionally destroy his own 
property. The guarantee of unrestrained power over slaves enabled 
masters to drive them harder than white servants.11

Other laws in this period also began clarifying the racial basis 
of slavery. In the 1660s and 1670s, the assembly established that 
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non-Christian servants brought “by shipping” (in contrast to 
Indians brought by land) were to be slaves forever and that conver-
sion to Christianity did not affect a slave’s status. A 1680 law called 
for thirty lashes “if any negroe or other slave shall presume to lift 
up his hand in opposition against any christian.” By the late seven-
teenth century, the early distinction between Christians and hea-
thens began to give way to racial language as the term “white” 
came into increasing use. But instead of recognizing intermediate 
mixtures among blacks, whites, and indigenous peoples (as the 
Spanish, Portuguese, and French did), Virginia’s laws had a binary 
structure. They began treating blacks, Indians, and those of mixed 
ancestry together and imposed punishments for racial mixing be-
tween whites and all others. The law also began limiting one power 
of masters—the power of manumission. A 1691 law said masters 
could not free slaves unless they paid to transport them out of 
Virginia (the assembly would later prohibit private manumission 
unless the governor and council agreed to it). Other southern colo-
nies also adopted restrictions on manumission, an enormously con-
sequential step for race relations because it blocked the emergence 
of a large population of free blacks and mulattos such as developed 
in the Spanish, Portuguese, and French colonies in the Americas. 
In the American South, the binary system of racial classifi cation 
became almost perfectly aligned with the categories of slave and 
free; blackness in any degree became congruent with enslavement. 
By 1705, when Virginia consolidated its previous statutes in a 
systematic slave code that denied virtually all rights to slaves, the 
colony had become overwhelmingly reliant on slave labor and 
unambiguously committed to a racial caste system. This was the 
critical phase for the cultural entrenchment of the racial order of 
the slave South.12

As a religious colony, indeed a theocracy at its inception, 
Massachusetts had different origins from Virginia, though Puritan-
ism was no barrier to slavery or racism. The Puritans held both In-
dian and black slaves, and they sold captives from Indian wars into 
slavery in the West Indies. The Body of Liberties adopted in 
Massachusetts in 1642 said “there shall never be any bond-slavery, 
villenage or captivitie amongst us, unless it be lawfull captives, 
taken in just warrs, and such strangers as willingly sell themselves, 
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or are solde to us”—the last exception, in particular, wide enough 
to eliminate any limits on keeping slaves provided someone else 
did the enslaving. Family connections and trade linked the Puri-
tans to the Caribbean slave plantations. In 1630, some of the same 
people who founded the Massachusetts Bay Colony that year were 
also involved in founding Providence Island, a Caribbean settle-
ment based on slave labor that experienced one of the fi rst slave re-
volts before it fell to the Spanish in 1641. Massachusetts merchants 
were active in the West Indies trade, including traffi c in slaves, and 
it was through those connections that the Winthrops, Hutchin-
sons, and other prominent families became slave-owners them-
selves. But the numbers of slaves in Massachusetts remained 
relatively small, about 2 percent of the population, and they were 
widely dispersed in households rather than concentrated on large 
plantations.13

A distinction originally developed in studies of the ancient 
world helps to illuminate the different paths of slavery’s evolution 
in Britain’s North American colonies. In a society with slaves, slavery 
is one of several forms of labor, whereas in a slave society, slavery is 
integral to the productive system and social structure. The differ-
ence is not only in the prevalence of slavery. In a slave society, Ira 
Berlin argues, the master-slave relationship provides a model or ex-
emplar for other social relations—between men and women, par-
ents and children, employer and employee. Slavery affects the 
public world as well as intimate life, since slaveholders form a rul-
ing class whose power extends beyond their own estates into civil 
society and government. In short, slavery is constitutive of social 
and political relations in a slave society in a way that it is not in a 
society with slaves.14

The transition to a slave society in the Americas typically 
began with the development of a commodity for export. The prof-
its from that trade enabled the dominant producers to monopolize 
resources, import slaves, and marginalize other forms of labor. The 
establishment of a slave society required political power to back it 
up—to defi ne property rights in human beings and to maintain the 
system against insurrection from within and meddlesome reform-
ers in the metropole. In the Atlantic slave trade, slaves were taken 
to regions of the Americas where their use in producing profi table 
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exports justifi ed the buyers’ investment. Virginia developed such 
an export crop, whereas Massachusetts did not. But Virginia was 
also a far more unequal society even before its planters adopted 
large-scale slavery. Their shift from servants to slaves was only a 
continuation, not a reversal, of earlier trends. From the time it dis-
covered how profi table tobacco could be, Virginia had been “drift-
ing” toward slavery.15 The advent of large-scale slavery was the 
culmination of a process that refl ected high levels of political in-
equality from the start as well as the ratio of land to labor and the 
economic opportunities created by tobacco. If sugar or rice could 
be grown in Massachusetts, the entire process of settlement would 
have been different, and slavery might have grown there too. But 
having begun differently, Massachusetts evolved differently. Settled 
by families of Protestant dissenters rather than royalist fortune-
hunters, it had a more equal distribution of land among freemen 
who enjoyed rights of political participation. Ill adapted to slavery 
in its formative period, Massachusetts later became positively 
resistant to it.

Beginning in the 1720s, some northern colonies did see a sig-
nifi cant increase in slavery. The importation of slaves often came as 
a result of interruptions in the fl ow of indentured servants and pri-
marily affected the Middle Colonies as well as Rhode Island. From 
1732 to 1754, more than a third of new arrivals in New York were 
slaves, whose share of the population there ranged from 11 percent 
to 15 percent. From about fi ve hundred in 1720, the number of 
slaves in Rhode Island increased to more than three thousand in 
1750, 10 percent of the colony. Much northern slavery was urban 
and concentrated in elite households, although it also fi ltered down 
into artisans’ workshops and spread into pockets of the rural econ-
omy. But northern agriculture was not reorganized into large 
plantations using the gang system, and slavery did not become cen-
tral to the northern economy.16 On the whole, slavery’s spread in 
North America followed a geographic gradient; the further south a 
colony, the more it relied on slaves for labor. In 1770, slaves made 
up only 4 percent of the population from New Hampshire to 
Pennsylvania but 37 percent of the population in the Upper South 
(Delaware to North Carolina) and 58 percent in the Lower South 
(South Carolina, Georgia, and East Florida).17
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Whether a colony relied on slave or free labor had pervasive 
implications for the structure of government. Slavery did not foster 
democracy or a broad defi nition of government’s responsibilities.18 
But in the crisis that followed the American Revolution, many 
southern leaders agreed with those in the mid-Atlantic states and 
New England about the need for a stronger national government 
rooted in ideas of popular sovereignty—as long as that government 
did not imperil the slave system that was the foundation of their 
own wealth and power.

 CONSTITUTIONAL ENTRENCHMENT AND THE 
COSTS OF CHANGE

Even after slavery had taken root in the colonies, Americans might 
have abolished it when they achieved independence and framed a 
new political system ostensibly on the principles of liberty and equal-
ity. The Revolution did lead, over several decades, to the emancipa-
tion of slaves in the states north of Delaware, but the Constitution 
entrenched the power of southern slaveholders in the national gov-
ernment and, by so doing, entrenched slave societies in the southern 
states.

The use of the Constitution to protect slavery exemplifi es stra-
tegic entrenchment—the deliberate effort, in this case, to make an 
institutionalized system of property and social relations diffi cult to 
change. Slavery also became entrenched because of the growing 
costs of change—the relevant costs, in this case, being the costs of 
emancipation to groups with political power, as they imagined the 
alternatives, given their commitments to property rights and ex-
pectations about black-white relations in the absence of slavery.

The prospective costs of emancipation were of three kinds: labor 

costs (the additional cost of alternative forms of labor), compensation 

costs (compensation to slaveholders for loss of their property), and 
social costs of the freed black population. While all three types of 
costs were barriers to emancipation, reigning assumptions made the 
second and third especially formidable. Property owners, Americans 
generally believed, were due compensation for property taken from 
them, but if that principle were applied in this instance, who would 
bear the cost of compensating slaveholders for the value of their 
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freed slaves? The social costs associated with emancipating blacks 
posed at least as diffi cult a problem, given the racist worldview of 
the time. Even many whites who disapproved of slavery could not 
imagine living together with blacks on equal terms—or indeed any 
terms at all other than slavery. They therefore entertained plans for 
sending former slaves to colonies in Africa or resettling them in the 
West. In 1820, Jefferson wrote that the cessation of slavery would 
not cost him “a second thought” if “a general emancipation and 
expatriation could be effected,” but as it was, “we have a wolf by the 
ears” and “can neither hold him, nor safely let him go. Justice is in 
one scale, self-preservation in the other.”19 The greater the popula-
tion of slaves, the more whites feared for their “self-preservation” 
and the greater they imagined emancipation’s social cost.

Racial slavery had developed in the early English colonies with 
little criticism or restraint, indeed less public debate and offi cial ef-
fort at restraint than in Spanish America. But beginning in the 
mid-eighteenth century, there was a shift in norms in both Europe 
and North America as critics attacked slavery as morally offensive, 
economically anachronistic, and politically unjust. Religious lead-
ers, especially from the evangelical denominations, played a lead-
ing role in initiating the shift in moral values. The British 
antislavery movement initially focused on the international slave 
trade without challenging slavery itself in Britain’s overseas colo-
nies. Whether slaves could be held within Britain itself became the 
subject of an important case in 1772, when an enslaved man from 
Virginia, James Somerset, petitioned for his freedom after being 
brought along by his owner on a visit to London. England’s Chief 
Justice ruled that slavery was “so odious” that only positive law—
that is, a statute—could authorize it, and since Parliament had 
passed no such law, Somerset had to be freed. The Somerset ruling 
did not apply to the colonies, but it had wide reverberations.20

By the 1770s, sermons and pamphlets in Britain’s colonies also 
increasingly spoke of slavery as an evil. In the words of the historian 
Winthrop Jordan, a “generalized sense of slavery as a communal sin” 
prevailed in New England. An especially strong impetus for emanci-
pation came from the Quakers, who called upon their members to 
free their slaves and provided much of the leadership for antislavery 
efforts, including the founding of the fi rst antislavery organization in 
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1775. The voices demanding freedom for slaves included those of 
free blacks as well, who rightly saw the revolutionary cause as an op-
portunity. Political theories of natural rights complemented reli-
gious beliefs: What legitimate place could slavery have under a 
government whose leaders pledged that all men had equal rights to 
life, liberty, and the pursuit of happiness? Many of the Revolution’s 
leaders admitted the inconsistency but were unable to confront it. 
The fi rst draft of the Declaration of Independence included a para-
graph—cut, Jefferson later said, in deference to South Carolina and 
Georgia—accusing King George of violating the “most sacred rights 
of life and liberty in the persons of a distant people who never of-
fended him, captivating & carrying them into slavery in another 
hemisphere, or to incur miserable death in their transportation 
hither.” A French general who traveled through Virginia in 1782, the 
Marquis de Chastellux, reported that Virginians “grieved at having 
slaves, and are constantly talking about abolishing slavery and of 
seeking another means of exploiting their lands.”21

It is precisely periods like this, when both values and political 
systems change, that test how deeply institutions are entrenched. 
Slavery did retreat in the face of changed sentiment, but only in 
some states. Though it took decades for the process to play out in 
full, the colonial divergence in slavery’s development became a 
sharp split between Northern free-soil and Southern slave states—
indeed, it was this very process that created the “North” and 
“South” as distinct sectional interests. By 1784, Pennsylvania, Con-
necticut, and Rhode Island had passed gradual emancipation laws, 
and during the next two decades New York and New Jersey would 
do the same. None of these states freed slaves currently in bond-
age; they emancipated the children of slaves born after passage of 
the laws but required those children to remain in servitude until 
ages ranging from eighteen to twenty-eight. Three other states—
Vermont, New Hampshire, and Massachusetts—ended slavery 
through their constitutions and state judicial rulings. The decision 
by the Massachusetts Superior Court in 1783 that slavery violated 
rights enshrined in the state’s recently ratifi ed constitution was 
particularly notable.22

The southern states did not emancipate their slaves, but they 
did relax their limits on private manumission. By 1790, Virginia, 
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Maryland, and Delaware as well as states in the lower South, except 
for North Carolina, had given masters the power to free their 
slaves individually. Between 1782 and 1806, when manumission 
was limited again, slaveholders in Virginia freed about 10,000 
slaves out of an enslaved population that, in 1790, numbered 
293,000.23

Could the Revolutionary era have gone further and even abol-
ished slavery? If the Continental Army in the Revolutionary War 
had enlisted slaves in signifi cant numbers, it might have made a 
difference—or so Alexander Hamilton argued in 1779, when he 
supported a proposal to pay slaveholders $1,000 per slave to create 
several battalions of black soldiers who would be freed on comple-
tion of their service. Giving Negroes “their freedom with their 
muskets,” Hamilton wrote, will “secure their fi delity, animate their 
courage, and I believe will have a good infl uence on those that re-
main, by opening a door to their emancipation.”24 Military emancipa-
tion has a long history. To the outrage of the Revolutionary 
leaders, the British promised freedom to slaves who defected, and 
about 20,000 did, more than fought on the American side. South-
ern opposition to arming slaves defeated the proposal endorsed by 
Hamilton and limited black participation in the Continental Army 
to around 5,000, not enough to bring about the transformative 
effects that the role of black soldiers in the Civil War would have.25

While the legitimacy of slavery eroded in the 1770s and 1780s, 
the economic interests in the institution remained powerful and, in 
the South, overwhelming. Regional differences in the costs of 
change help to explain the differences in steps toward emancipa-
tion. Adam Smith was not entirely unfair in 1776 when he wrote 
sardonically, “The late resolution of the Quakers in Pennsylvania 
to set at liberty all their negro slaves may satisfy us that their num-
ber cannot be very great. Had they made any considerable part of 
[the Quakers’] property, such a resolution could never have been 
agreed to.”26 The gradual emancipation laws in the North, accord-
ing to an economic analysis by Stanley Engerman and Robert 
Fogel, did not impose a signifi cant cost on slave-owners or, for that 
matter, on non-slaveholders: The additional years of labor of living 
slaves and their children provided nearly full compensation for the 
slaves’ market value at the time of the laws’ enactment. In the same 
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sardonic spirit as Smith, Fogel and Engerman observe that north-
ern whites arrived at a “felicitous compromise” by imposing the 
cost of emancipation on a group excluded from politics—the slaves 
themselves—a solution that the authors call “philanthropy at 
bargain prices.”27

“Free womb” emancipation was also the solution to the prob-
lem of compensating slaveholders after independence movements 
in Latin America. Between 1811 and 1831, Chile, Argentina, Co-
lombia, Ecuador, Uruguay, Peru, Venezuela, and Bolivia passed 
laws formally freeing the children of slave mothers but requiring 
them to remain under slave-owners’ tutelage for some fi xed period 
of time.28 In 1833, when Britain enacted legislation to end slavery 
in its colonies, it provided for compensation to slaveholders in two 
forms—half from continued labor by slaves for a limited period, 
and half from £20 million in cash compensation paid by British 
taxpayers.29

Except for Britain, all these governments were unwilling to ask 
taxpayers to bear compensation costs, but they did put slavery on a 
path to extinction. So why did the U.S. South not accept gradual 
emancipation through “free womb” laws at the time of the nation’s 
founding? Here the social costs of emancipation were critical. The 
South’s slave population had grown spectacularly in the eighteenth 
century, primarily from a much higher rate of natural increase than 
elsewhere in the Americas. As a result, whites in the South lived 
amid black majorities or near-majorities. Like Jefferson, the south-
erners who conceded the injustice of slavery believed that emanci-
pated slaves would have to be moved somewhere else, but they were 
never able to resolve how to remove them, much less how to replace 
their labor. Since Indians had never been enslaved in large numbers, 
their removal to the West caused whites no economic problems—
indeed, it gave them additional property—whereas black removal 
would have cost slaveholders both capital and income. Even if there 
had been an agreement to offer compensation (for example, through 
proceeds from the sale of western lands), the labor and social costs 
of emancipating black slaves were greater than southern slavehold-
ers and other whites would have been willing to bear.

Economic and demographic concerns also help to explain the 
early, though only partially successful, efforts to exclude slavery 
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from the western territories. Excluding slaves did not impose an 
immediate cost on slaveholders, and it would make the new terri-
tories’ populations overwhelmingly white, a key objective for 
Jefferson. In 1784, the Confederation Congress narrowly defeated 
a bill supported by Jefferson to ban slavery from the western lands. 
A single additional vote, he later said, “would have prevented this 
abominable crime from spreading itself across the country.” If a 
slight shift in one close political decision might have averted the 
extension of slavery, this may have been it—except that slavehold-
ers had already made their way into the territories, especially south 
of the Ohio River, and if the measure Jefferson sought had passed, 
those slave-owning settlers might have agitated successfully to re-
verse it, if not immediately, then after the cotton kingdom beck-
oned. But on July 13, 1787, in one of its fi nal actions under the 
Articles of Confederation, Congress passed the Northwest Ordi-
nance, excluding slavery from the territory north of the Ohio 
River, and that ban ultimately did prevail over settler opposition.30

When the Constitutional Convention met in Philadelphia in the 
spring and summer of 1787, it represented an opportunity as well 
as a danger to the southern states. The opportunity was to create a 
national government capable of overcoming the economic and po-
litical crisis in the 1780s that put southern and northern interests 
alike in jeopardy. As a league of sovereign states rather than a sin-
gle nation, the United States under the Articles of Confederation 
had no national executive or judicial branch and only limited legis-
lative powers. Its weakness had left it vulnerable to external threats 
and domestic disorder, and the economy was in shambles. Unable 
to pass taxes and conscript soldiers, the Confederation was for all 
practical purposes bankrupt and impotent. It depended on requisi-
tions of money and soldiers from the states and was powerless to 
do anything when the states failed to comply, as many of them had 
in the struggle against Britain. The Confederation was similarly 
powerless when individual states failed to fulfi ll U.S. obligations 
under the Treaty of Paris ending the Revolutionary War. Nor 
could it deter European powers from closing their ports to U.S. 
trade or respond effectively when Spain closed the Mississippi at 
New Orleans, potentially leading western settlers to secede. These 
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developments directly implicated southern interests. As a region 
dependent on exports of its agricultural products, still struggling to 
defeat powerful native tribes, and looking toward opportunities be-
yond the Appalachians, the South would benefi t from a stronger 
federal government. Like their northern counterparts, southern 
elites were also concerned about threats to property that they 
discerned in the movements among hard-pressed farmers, who 
sought to weaken obligations to repay debts under state law.31

Compared with the Articles of Confederation, the Constitution 
vastly increased the national government’s fi scal, military, judicial, 
and other powers. Therein, from the South’s standpoint, also lay 
the danger. A federal government whose laws were supreme might 
someday give antislavery forces the power to abolish slavery 
throughout the nation. The rising tide of emancipation in the North 
also alarmed slaveholders. Consequently, the South’s representatives 
were determined to limit federal authority even as they expanded it, 
and to obtain suffi cient representation in the new government to 
protect slavery and other sectional interests.

As it turned out, no effort materialized at the Constitutional 
Convention to emancipate the nation’s slaves, though the conven-
tion did lay the ground for an end to the international slave trade. 
Deeming it tactically unwise, Benjamin Franklin, at the time presi-
dent of the Pennsylvania Abolition Society, decided not to present 
its petition to the convention. In the interests of forging an agree-
ment, the representatives who personally opposed slavery gave pri-
ority to the nationalist aims that northerners and southerners 
shared. Not for the last time, the interests of black people were 
sacrifi ced in the name of compromise and national unity. Conse-
quently, the Constitution does not deal at length with slavery; 
indeed, the words “slavery” and “slaves” never appear in it. The 
absence of those words is not an oversight. Delegates opposed 
to slavery or morally confl icted about it wanted at least to avoid 
extending it explicit constitutional recognition and thereby en-
trenching the principle of property in man in national law. But 
slavery is the unmistakable subject of three major provisions, and it 
lurks behind others.32

The most notorious of these provisions, the “three-fi fths” 
clause, gave southerners more representation in Congress (and 
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consequently more votes in the Electoral College) than they would 
have had if the apportionment of the House had been based on the 
free population alone. On the surface, the clause appeared to bal-
ance taxation and representation: “Representatives and direct Taxes 
shall be apportioned among the several States . . . according to 
their respective Numbers, which shall be determined by adding 
to the whole Number of free Persons . . . three fi fths of all other 

Persons”—in other words, slaves. Contrary to appearances, however, 
the clause had almost no bearing on taxes because the new govern-
ment was expected to be fi nanced, and was fi nanced, through tar-
iffs rather than “direct taxes” (such as capitations and taxes on 
property). Some historians have argued that by comparison with 
total population, the three-fi fths provision can just as readily be 
seen as a two-fi fths penalty as a three-fi fths bonus in apportion-
ment. Counting slaves in any degree, however, added to the power 
of those who enslaved them, and by no plausible theory of “virtual 
representation” did slave-owners represent the interests of slaves.33 
The three-fi fths rule rewarded slaveholding states with more 
power if they had more slaves. While insisting that slaves were 
property, southerners sought to have them counted as persons 
when it served their interest. The Constitution allowed them to 
have it both ways.

The two other constitutional provisions dealing directly with 
slaves effectively treated them as property, although the word 
“property” never appears in that context. Using another circumlo-
cution in a provision regarding foreign slave imports, Article I 
barred Congress before 1808 from prohibiting the “Migration or 
Importation of such Persons as any of the States now existing shall 
think proper to admit” (Article V further barred any amendment of 
that provision). The Constitution here did not impose a ban on 
slave importation after two decades; it only allowed Congress to 
ban it at that time, but in doing so it implicitly acknowledged that 
Congress would have the power to regulate the slave trade. In 
1794, before it could ban slave imports, Congress prohibited 
Americans from participating in the international slave trade as 
maritime carriers. Then in 1807, in the only signifi cant action 
against slavery while Jefferson was president, it overwhelmingly 
approved legislation he proposed to bar slave imports (ten days 
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before Parliament prohibited the slave trade throughout the 
British empire).34

These measures against the international slave trade, while ap-
plauded by opponents of slavery, also had the support of most 
southern representatives, particularly those from the Upper South. 
Limiting importation raised the prices of slaves domestically, in-
creasing slaveholders’ wealth. Moreover, since Virginia’s slavehold-
ers had a surplus of slaves whom they were selling into the Lower 
South, they profi ted from protectionist legislation. White support 
for a ban on foreign slave imports, without any similar restriction 
on interstate traffi c, also refl ected anxiety about the number of 
blacks rising to levels that might lead to insurrections. Even during 
the late colonial period, Virginia had sought to limit slave imports. 
Britain denied it that power, a point that became part of the indict-
ment of George III in the Declaration of Independence. After in-
dependence, nearly all the states had individually limited slave 
imports. But the deferral of any federal ban proved signifi cant; 
South Carolina reopened the slave trade from 1803 to 1807. That 
the Constitution denied the federal government the power to ban 
slave imports for twenty years was a measure of the willingness of 
northern delegates in Philadelphia to make concessions on slavery 
even when only South Carolina and Georgia were emphatically 
demanding the trade be kept open.

The third clause specifi cally about slavery dealt with fugitive 
slaves, and it was unambiguously a gain for slave-owners. Under 
the Articles of Confederation, slaveholders in one state had had no 
legal basis for obtaining cooperation in seizing runaways in an-
other state. The Constitution, however, gave slaveholders a legal 
basis for that power, denying free-soil states the right to award 
freedom to a slave who escaped into their territory: “No persons 
held to service or labour in one state under the laws therefor, es-
caping into another, shall, in consequence of any law or regulation 
therein, be discharged from such service or labour, but shall be 
delivered up on claim of the party to whom such service or labour 
may be due.”

Beyond these three provisions, the Constitution’s bearing on 
slavery came mostly from clauses that had wider application. For 
example, the federal government was authorized to mobilize the 
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militia to “suppress insurrections,” a power it could use against 
slave revolts, thereby making them a national rather than a local 
matter. But the government could invoke the same clause to sup-
press revolts of other kinds, and the most important use it would 
ever make of that authority would be against the South in the 
Civil War.

Ultimately, the single most important change wrought by the 
Constitution was the entrenchment of the union itself. Unlike the 
Articles of Confederation, the Constitution bound the slave and 
free states together within the same sovereign power. In a confed-
eration, not only does each state remain sovereign, its continued 
membership is voluntary. That was no longer true under the Con-
stitution, which explicitly derived its power not from the states but 
from the people themselves, as its fi rst words, “We the People,” 
made clear. During the debate over ratifi cation, Madison stressed 
that “the Constitution requires an adoption in toto, and for ever.” It 
created an “indissoluble Union” and included no provision for 
legal exit.35

Since the Constitution was mostly silent on slavery, it left open 
how a union of free and slave states would ultimately resolve the 
confl icts between them. The general principles of the nation’s 
founding mostly pointed one way, while the specifi c and practical 
implications of the Constitution pointed the other. The Declaration 
of Independence had identifi ed the United States with the idea that 
all men have inviolable rights to life, liberty, and the pursuit of hap-
piness. Likewise, the Constitution’s “We the People” rested the 
government on a principle of popular sovereignty that seemingly 
included all people, or at least allowed that interpretation. The 
Guarantee Clause—guaranteeing the states a “Republican Form of 
Government”—could similarly be interpreted as precluding oligar-
chic control of a state, though exactly what “republican” meant was 
ambiguous. For their part, slaveholders would claim that the na-
tion’s founding ensured the inviolability of private property and that 
it therefore guaranteed property in slaves—an inference that anti-
slavery constitutionalists would never grant. The specifi c provisions 
relevant to slavery, however, did protect it. And perhaps most im-
portant, the machinery of government the Constitution created 
gave the South the power to ensure slavery’s continued protection.
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One sleeper provision would eventually weaken that political 
protection. Every ten years, the federal government was to conduct 
a census, the results of which would be used to reapportion repre-
sentation among the states in the House (and therefore the Elec-
toral College). Southern states had no reason to think they would 
be disadvantaged by this provision, and their representatives ac-
tively sought it at the Constitutional Convention.36 Before the 
Revolution, the colonies below the Mason and Dixon line received 
two-thirds of white immigrants as well as nearly all slaves.37 Far 
from wanting to limit white immigration, representatives from all 
regions hoped to encourage it. Little did southern leaders antici-
pate the political consequences that decennial reapportionment 
would have once economic growth and immigration shifted to the 
North.

The confl icts among founding principles and rules related to 
slavery and the power of the South raise a fundamental, theoretical 
question about constitutional entrenchment: What, if anything, does 

a constitution entrench when its provisions may later be interpreted in 

confl icting ways? Formal provisions of constitutions do not enforce 
themselves, but neither are they without consequence. Their sig-
nifi cance may depend on the interplay between them, particularly 
as they affect the allocation of power. The express rules regarding 
the machinery of government, such as those for apportioning rep-
resentatives, are less open to interpretation than more abstract 
principles, such as the guarantee to the states of a “republican” 
form of government. If the machinery created by a constitution 
tilts power in one direction, it may tilt the subsequent interpreta-
tion of more abstract provisions in the same direction. That is not 
to say that general principles are inconsequential. Political leaders 
and social movements may seize on them to inspire changes in 
constitutional and political understanding, as Abraham Lincoln 
did.38 By the 1840s, abolitionists were trying to inspire that kind of 
change with regard to slavery, though they were understandably 
divided in their view of the Constitution in light of how Congress 
and the courts had interpreted it in the intervening years. William 
Lloyd Garrison called the Constitution a “covenant with death” 
and held it responsible for the nation’s failure to end slavery, 
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whereas Frederick Douglass insisted the nation’s founding princi-
ples were a charter of freedom. Up to and during the Civil War, 
abolitionists continued to debate whether the Constitution autho-
rized Congress to end slavery or had to be amended to bring about 
emancipation.

During the debate over ratifi cation of the Constitution be-
tween the fall of 1787 and spring of 1788, southern leaders were 
mostly satisfi ed that it would protect slavery. Madison said slave-
holders would have “a better security than any that now exists”; 
Charles Cotesworth Pinckney told his fellow South Carolinians 
that the “Eastern States allowed us a representation for a specie of 
property which they have not among them.” Still, some antifeder-
alists in the South thought slavery was insuffi ciently protected; 
Patrick Henry warned that the federal government could use its 
new tax and war powers to emancipate slaves. Lincoln eventually 
proved Henry right: war powers were the legal basis claimed by 
Lincoln for the Emancipation Proclamation.39

The increased powers of the national government, as Dan Feh-
renbacher observes, gave the Constitution both “greater proslavery 
potential and greater antislavery potential than the Articles of 
Confederation.”40 But in the early republic, the express rules and 
machinery established by the Constitution moved the balance to 
the proslavery side. Since slavery was the antecedent condition in 
the states and territories, it continued as the default, wherever ac-
tion was not taken to end it. Under Britain’s Somerset decision, the 
silence of the law meant that slavery was impermissible, but in the 
United States the silence of the Constitution meant that slavery 
continued. Furthermore, while the Constitution did not explicitly 
entrench slavery, it entrenched protections for slaveholders. Those 
protections might have shielded slavery from attack even longer if 
the economy, population, and geographic boundaries of the United 
States had changed more slowly. Instead, the dynamic growth of 
the country threw off the calculations that went into the founding 
compact. Slavery grew and antislavery grew too, and with the in-
tensifi cation of interests and sentiments on both sides, the contra-
diction that had been built into the nation’s founding became 
impossible to contain.
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 SLAVEHOLDERS AND NATIONAL POWER

Although two different societies and property-rights regimes 
emerged in the North and South, the differences between them 
did not immediately lead to confrontation. The constitutional 
agreements about slavery held the nation together for more than 
seventy years and at the same time allowed slavery to deepen its 
hold on the South. From 700,000 in 1790, the number of slaves in-
creased to nearly four million in 1860. By that time, slaveholders 
had about $3 billion invested in slaves—more than the total na-
tional investment in railroads and manufacturing combined. Plant-
ers, conventionally defi ned as owners of twenty or more slaves, 
held slaves worth about $1.5 billion.41 Slavery was so thoroughly 
entrenched that many in public life thought it not only pointless 
but dangerous to discuss its abolition. Until the late 1850s, the 
South’s political leaders typically found enough northern allies to 
support the same strategies of silence and compromise that the 
Constitutional Convention had followed to prevent confl icts over 
slavery from upending the national project. Wherever possible, 
Congress avoided direct engagement with antislavery protest and 
slavery itself—tabling petitions, gagging debate, silencing dissent, 
suppressing doubt.

In the early years of the Republic, the basic compromise was 
the “federal consensus,” which held that slavery was a state matter, 
beyond federal authority, except for the few questions directly ad-
dressed in the Constitution.42 As Americans moved west, however, 
the acquisition of new territories and accession of new states led to 
new confl icts and, until the end of the 1850s, new compromises. Far 
from preferring the federal government to stay out of decisions af-
fecting slavery, slaveholders wanted and at key moments received the 
government’s active support. Increasingly, the two systems could not 
simply coexist without impinging on each other. The transformation 
of slavery from a local to a national institution—the “nationalization” 
of slavery as a political issue and potentially as a legal form of prop-
erty throughout the entire nation—locked opposed interests into a 
struggle for national power that eventually turned to war.

The South’s national political power was crucial to the devel-
opment of the southern plantation economy. Beginning in the 

Starr.indd   78Starr.indd   78 10/01/19   10:16 AM10/01/19   10:16 AM



Racial Slavery as an Entrenched Contradiction 79

1780s, the expansion of cotton textile manufacturing in Britain had 
created a surging demand for cotton that India, Brazil, and other 
regions in the world were also in a position to satisfy. What distin-
guished the United States from virtually all other cotton-growing 
areas, Sven Beckert writes in his global history of cotton, was 
“planters’ command of nearly unlimited supplies of land, labor, and 
capital, and their unparalleled political power.”43 That unparalleled 
power played a central role in the expansion of each of the factors 
of production and the development of supporting transportation 
and communications infrastructure. Comparative advantage was as 
much the result of politics as of natural endowments.

Unencumbered land was the foundation. Southern planters 
were able to move into millions of acres of empty land because 
it was deliberately emptied of inhabitants. Indian removal was a 
massive and violent political project that by 1840 had reduced the 
native population east of the Mississippi to a few thousand. “Never 
has such a prodigious development been seen among the nations,” 
Tocqueville observed, “nor a destruction so rapid.”44 This was stra-
tegic entrenchment of the most primitive kind, the coerced dis-
placement of an indigenous population by settlers and their slaves, 
creating irreversible facts on the ground—what today would be 
called ethnic cleansing and genocide. After surging into the inte-
rior of South Carolina and Georgia, the “cotton rush” moved on to 
Alabama and other territories to the west. The federal government 
played a crucial role in this process through the Louisiana Pur-
chase (1803), the Indian Removal Act (1830), and the annexation of 
Texas (1845) and the ensuing war with Mexico. The new land 
added in the fi rst half of the nineteenth century accounted for half 
the cotton that Americans grew in 1850.45

Just as important was the government’s role in upholding and 
enforcing the labor regime in plantation agriculture. Slave markets 
came with cotton markets, and neither federal nor state law im-
peded the domestic sale of slaves or regulated the conditions of 
their enslavement. Roughly one million black people were forcibly 
uprooted from Virginia and other areas and sent further south, 
splitting families to satisfy cotton’s thirst for labor. Like the sugar 
planters of the Caribbean, the South’s cotton planters organized 
work in the fi elds according to an intensely supervised gang system. 
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According to Robert Fogel, it was “the enormous, almost uncon-
strained degree of force available to masters” that enabled them “to 
transform ancient modes of labor into a new industrial discipline” 
and raise productivity to higher levels than would have been possi-
ble with free labor.46 White workers would not easily submit to that 
regimentation, but black slaves could be forced to do so, and the 
American law of slavery backed up the use of force. In an infamous 
decision in 1830 overturning the conviction of a slaveholder for an 
assault on a female slave, the North Carolina Supreme Court de-
clared, “The slave, to remain a slave, must be made sensible that 
there is no appeal from his master.”47

Like land and labor, capital in the slave economy ultimately de-
pended on political power, partly because so much of a slavehold-
er’s capital was invested in slaves, whose entire economic value 
depended on their being legally recognized as property. Since 
cotton was produced for distant markets, it also required comple-
mentary investment in infrastructure. Public investment in canals 
and railroads as well as the federal post offi ce and post roads pro-
vided transportation and communications systems unmatched in 
the world’s other cotton-growing regions. Cotton farming itself 
was capital-intensive, and cotton plantations were some of the 
largest and least fl exible enterprises of their time. With much of 
their capital invested in the people they owned, planters could not 
just lay off workers when demand was slack. They also had no 
equivalent alternative crop if demand for cotton fell. When de-
mand was strong, the slave system was exceptionally profi table; 
hence a refrain from 1854 that planters “care for nothing but to 
buy Negroes to plant cotton & raise cotton to buy Negroes.” But 
declines in the demand for cotton could be ruinous. So could a loss 
of confi dence in slave property. If slavery itself came into question, 
the market price of slaves might fall precipitously. Who would in-
vest in purchasing slaves if they might be emancipated, possibly 
without compensation? The value of all capital depends on beliefs 
about the future. To the usual economic anxieties, slavery added 
another: fear that the capital itself might rise in revolt and seek 
vengeance on its owners.48

Just as insecurity about terrorism today is not proportional to 
the actual risk people face, so insecurity in a slave society was not 
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proportional to the occurrence of slave rebellions. White panics 
followed distant uprisings and rumored slave conspiracies as well 
as the rare insurrections that slaves in the South were able to carry 
out. The revolution that began in the French colony of Saint-
Domingue in 1791 and resulted thirteen years later in the estab-
lishment of the Republic of Haiti, the fi rst black government in the 
New World, terrifi ed slaveholders in the United States. In 1800, 
Virginians uncovered a plot by a slave blacksmith named Gabriel 
to take over Richmond; in 1811, Louisiana authorities defeated a 
large slave insurrection on plantations north of New Orleans; in 
1822, South Carolinians prevented a group led by a free black man, 
Denmark Vesey, from carrying out a rebellion in Charleston; in 
1831, Nat Turner’s Rebellion swept through Southampton County, 
Virginia, killing more than fi fty whites. These and other plots, real 
and imagined, led to the torture and mass executions of blacks and 
to the tightening of restrictions on manumission, heightened po-
licing of free blacks, and hardening of southern opposition to 
emancipation.

In most slave societies, the possibility of manumission encour-
aged slaves to cooperate and thus reinforced their masters’ control. 
Individually freed slaves were also often allies of their former mas-
ters in fi ghting slave rebellions and catching runaways. But in the 
American South, except in the quarter century beginning around 
1780, lawmakers were generally too fearful of an enlarged popula-
tion of free blacks to allow masters discretion in freeing their 
slaves. Restricting manumission kept down the size of the free 
black population, whose mere presence violated the binary caste 
system in which race corresponded to slave status. Panicked about 
slave conspiracies and revolts, southern lawmakers in the early 
1800s increasingly treated free as well as enslaved blacks as security 
risks. After the Denmark Vesey plot, for example, South Carolina 
passed the Negro Seamen’s Act, requiring all free black sailors on 
visiting ships to be locked up while they were in port. Nat Turner’s 
Rebellion led to a wave of restrictions on the rights of free blacks 
across the South.49

Southern anxieties about unrest were also refl ected in general 
restrictions of freedom of speech and hostility to an open public 
sphere. Southerners blamed slave resistance on the ideas in 
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northern antislavery publications that reached Vesey and other lit-
erate blacks and then diffused by word of mouth. In the eyes of the 
South’s leaders, any public support for emancipation was an incite-
ment of slave unrest, and abolitionist literature was by defi nition 
“incendiary” and therefore properly banned. Alarmed by the rise 
and eventual triumph of Britain’s antislavery movement, southern 
politicians were determined to stop abolitionists from taking the 
United States down the same road. No longer ambivalently de-
fending slavery as a “necessary evil,” from the 1830s on they in-
creasingly defended it as a “positive good,” the very basis of an 
orderly civilization, and attacked northern capitalism as slavery in a 
disguised but more brutal form.

The South was unquestionably an economic success from the 
slaveowners’ standpoint. Counting slaves as wealth, the South had 
as much wealth per capita as the North. The richest counties in the 
country and the largest agricultural establishments were to be 
found in the South. As Fogel and his colleagues have argued, the 
slave plantations may have been more effi cient than small family 
farms with free labor in the production of cotton and certain other 
crops that lent themselves to the gang system.50 Compared with 
most of the rest of the world, the South was also relatively ad-
vanced technologically and economically.

But compared to the North, the South was a laggard. The 
southern states, unlike those in the North, generally made no pro-
vision for public education even for whites. As a closed society con-
cerned to keep out dangerous ideas, the South was inhospitable to 
diversity and innovation. Technological innovation, as measured by 
data on patents, was far lower in the South. The North had a 
booming internal market for new consumer goods that absorbed 
much of its growing industrial production, whereas the South had 
neither the internal market nor the new industry. While the South 
solved its labor problems through slavery, the North addressed its 
perennial shortage of labor through immigration, new technology, 
and education—all of which positioned it for stronger economic 
growth in the coming transition to an industrial society.51 But 
although the entire social and economic regime that came with 
slavery would likely have limited the South’s development in the 
long run—and in that sense was an institutional trap—the slave 

Starr.indd   82Starr.indd   82 10/01/19   10:16 AM10/01/19   10:16 AM



Racial Slavery as an Entrenched Contradiction 83

economy in the antebellum era was an engine of wealth creation 
and an oligarchical powerhouse.

In the previous chapter, I suggested that wealth may be translated 
into power in four ways: through the control of a particular do-
main (in the case of slavery, the plantation), the concentration of 
ownership, privileged political representation, and the structural 
indispensability of specifi c assets. I also observed that in a prein-
dustrial society, the power of landed wealth depends primarily on 
the fi rst three of these. The antebellum South conforms to this 
view, though it proved to be of great consequence that on the eve 
of the Civil War, the South’s planters suffered from an illusion of 
structural indispensability, the belief that the North’s economy, and 
indeed the entire world’s, would come crashing down without the 
South’s cotton.

The domain control exercised by owners depends on the rights 
and powers held by other parties, and plantation slavery gave sin-
gularly few rights or powers to labor. In the antebellum South, 
masters not only could regulate their slaves’ lives, they also had 
quasi-judicial powers that only the government itself could exercise 
over free persons. “We try, decide, and execute the sentences, in 
thousands of cases, which in other countries would go into the 
courts,” wrote the planter-politician James Henry Hammond, a 
South Carolina governor and senator who owned twenty-two 
square miles and more than three hundred slaves and famously jus-
tifi ed slavery on the grounds that every society requires a “mud-
sill” class to do the menial work. Sexual prerogatives were part of 
the package that Hammond enjoyed: he took one of his slaves as a 
mistress, and when that woman’s daughter turned twelve, he took 
the daughter as a concubine too.52

Although slaveholding had a broad base of support in the white 
population, planters like Hammond held a singular position at the 
top of the social hierarchy. During the fi rst half of the nineteenth 
century, about a third of white families in the South owned slaves, a 
proportion that declined before the Civil War, though never below 
one-fourth. Yet slave ownership was always highly concentrated, as 
was overall wealth. In 1860, the richest 10 percent of free males in 
the South owned 86 percent of the slaves.53 With their wealth and 
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high social standing, the planters dominated southern politics, even 
after most states in the South, like those in the North, expanded 
white male voting rights in the early nineteenth century. Southern 
elections were often hotly contested by candidates who differed 
sharply over economic policy—but not over slavery. Whether be-
cause they hoped to own slaves, feared an emancipated black popu-
lation, or accepted the leadership of the slaveholding elite out of 
traditional habits of deference, non-slaveholding whites did not op-
pose slavery as an institution or slave-owning planters as their polit-
ical leaders. Two-thirds of all southern state legislators in 1860 
were slave-owners. The proportion of slaveholders among southern 
representatives in Congress may have been even higher, although 
data are limited. At least forty-eight of the fi fty-two members of 
Mississippi’s congressional delegations before 1861 owned slaves.54

Planter domination was closely related to the kind of govern-
ment states had. The planters had no interest in paying taxes for 
public schools when they could educate their children with private 
tutors. From the colonial era, governments tended to be “more 
aristocratic, weaker, and less competent” where slavery was domi-
nant.55 Among the southern states, South Carolina stands out for 
its resistance to the trend toward popular government in the early 
nineteenth century and for its political leaders’ singular role in the 
defense of slavery and periodic threats of secession. Although it 
had a near-universal white male franchise for legislative elections, 
the state maintained steep property qualifi cations for holding 
offi ce, and many legislative seats went uncontested. The South 
Carolina legislature in turn appointed the governor, senators, and 
local offi cials. While wealthy planters generally controlled south-
ern politics, South Carolina was the extreme case of an exclusive 
slaveholding oligarchy.56

Maintaining slavery required federal as well as state power. Of 
the fi rst eleven presidents, seven were slaveholders, as were nineteen 
of the thirty-four men appointed to the Supreme Court from Wash-
ington to Lincoln. Until 1860, the three-fi fths rule and the equal 
representation of states in the Senate made it impossible for any po-
litical party to win power nationally while bypassing the South. The 
major parties had southern wings that were controlled by slavehold-
ers, and in deference to those wings, the parties followed a general 
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rule of non-interference with southern slavery. The three-fi fths rule 
was especially important in the nation’s early decades. In 1800, the 
extra votes it gave Jefferson in the Electoral College enabled him to 
defeat John Adams; in 1808, the additional votes it gave Madison in 
the Republican caucus made him the party’s presidential nominee. 
Even though the South never had a majority in the House, it often 
had a majority in the majority party. Moreover, while southern 
representatives were united in defending slavery, northern represen-
tatives were typically divided. Northern commercial interests had 
ties to southern planters, and northern politicians often had ties 
to the southern-dominated administrations and an interest in the 
patronage they dispensed. The North also had plenty of race-baiting 
politicians who sided with the South and who tended by the 1820s 
to gravitate to the Jacksonian Democratic Party.57

As the North’s population grew faster, the South’s share of 
House seats fell, but the Senate still gave the South a veto on cru-
cial questions. After the War of 1812, Congress admitted a slave 
state whenever it admitted a free state to preserve the sectional bal-
ance. The prospect of Missouri’s admission as a slave state in 1819 
(when there were eleven free and eleven slave states) precipitated a 
crisis because no other part of the Louisiana Territory had enough 
white settlers to be admitted as a free state. In the compromise 
reached the following year, Congress paired the admission of 
Missouri with that of Maine (previously a district of Massachusetts) 
and prohibited slavery in all the rest of the Louisiana Territory 
north of 36°30´ latitude (Missouri’s southern border).58

But while the Missouri Compromise resolved the immediate 
confl ict in 1820, it threatened in the long run to deprive the South 
of its power in the Senate. The territory north of 36°30´ from 
which Congress had agreed to ban slavery could accommodate 
many additional states (eleven, as it later turned out). From the 
1820s on, not only would the North grow more rapidly in popula-
tion than the South; northerners would also dominate settlement 
in the West. The South’s slaveholders found themselves “fi ghting 
the census returns,” as the saying went at the time. If the South 
were to retain the national political power essential to slavery and 
the plantation economy, it would need ways of offsetting the edge 
that the North was gaining.
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 OVERCOMING SLAVERY’S ENTRENCHMENT

Throughout the fi rst half of the nineteenth century, the entrench-
ment of a slave society in the South, together with the South’s 
political power in the federal government, effectively made slavery 
impossible to dislodge. Nonetheless, after the adoption of emanci-
pation measures in the North, efforts to end slavery throughout 
the country continued.

The most prominent, respectable line of thought called for 
gradual, compensated emancipation and the removal of black 
Americans to colonies in Africa. The American Colonization 
Society, established in 1817, counted Jefferson, Madison, Henry 
Clay, and Daniel Webster among its leaders and supporters. The 
colonization movement was divided between those who wanted to 
expatriate only free blacks and those who saw colonization as a 
necessary complement to emancipation. Since slave-owners sus-
pected that starting with free blacks would lead to the release of 
their slaves, they generally opposed the entire movement. Coloni-
zation long had its distinguished advocates (including Abraham 
Lincoln), but it never made any headway in the face of the opposi-
tion of free blacks and slaveholders alike and the staggering costs 
that compensation to slaveholders and a black exodus would have 
imposed.

Rejecting the premises of the colonizationists, the more radi-
cal, religiously inspired abolitionists who formed the American 
Anti-Slavery Society in 1833 insisted that blacks and whites could 
live together in America on terms of equality and that slavery had 
to be ended immediately without any compensation. But while 
abolitionism profoundly affected northern religion and public 
opinion, it also elicited intense racist opposition and mob violence 
in the North as well as outright suppression in the South and re-
mained marginal to electoral politics for the next two decades.

Only in the wake of the Mexican War and the ensuing strug-
gles over slavery’s western expansion did antislavery fi nally become 
the basis of an electoral politics with the potential to win control 
of the federal government. After several abortive efforts, political 
antislavery coalesced around the new Republican Party in the mid-
1850s. While including a range of views from conservative to 
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radical, the Republicans were united on one central tenet: opposi-
tion to the extension of slavery. Instead of directly attacking it 
where it was entrenched in the South, Republican leaders attacked 
slavery where it was not entrenched—in the West—thereby 
achieving two results that had eluded the colonizationists and abo-
litionists. First, they won fervent support from northern white 
farmers and workers, who feared the competition from slavery’s 
expansion as a direct threat to their own interests in pursuing land 
and economic opportunity in the West. The Republicans, for ex-
ample, supported homestead legislation that provided land for 
family farms at no cost to white settlers, while the South saw free 
homesteads as inimical to its interests in expanding slavery in the 
territories. Second, by opposing the addition of any further slave 
states, political antislavery threatened to alter forever the sectional 
balance, enabling the North to control the nation’s destiny.59

For the South, the westward expansion of slavery was both a 
critical vulnerability and a political imperative. With the area north 
of 36°30´ forbidden to slavery under the Missouri Compromise, 
the South needed the federal government to swing development 
in its favor, which it could do in three ways—by acquiring new ter-
ritory for new slave states, repealing the Missouri Compromise, 
and creating a constitutional guarantee for the property rights of 
slaveholders wherever they took their slaves. For more than a de-
cade—from the annexation of Texas in 1845 through the Kansas-
Nebraska Act in 1854 and the Supreme Court’s Dred Scott decision 
in 1857—the South seemed to get its way on all three fronts. On 
each one, southern interests called for nationalizing slavery in the 
sense of making the federal government the instrument of slavery’s 
preservation and extension. All three raised the specter of what 
Republicans called the “Slave Power,” the South’s undue sway over 
the federal government. Conversely, southerners saw Republican 
opposition to slavery’s extension as a plot to gain national power 
and impose steep protective tariffs and other policies favored by 
northern manufacturing and fi nance.

The Texas annexation and Mexican War brought the nation new 
territory that could potentially be turned into several more slave 
states. With the help of northern allies in the Senate, southerners 
defeated a proviso sponsored by a congressman from Pennsylvania, 
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David Wilmot, that would have banned slavery from the territory 
acquired from Mexico. But the legislative package settling the terri-
torial issues created by the war (the Compromise of 1850) did not 
deliver the South the gain in slave states it needed. California was 
admitted as a single free state, instead of being divided in two, with a 
separate state in southern California open to slavery. Although slav-
ery was left up to voters in the Utah and New Mexico territories, 
neither was likely to adopt it (Mexico having previously prohibited 
slavery in those areas). Four years later, the South scored a major 
victory with the Kansas-Nebraska Act, which repealed the Missouri 
Compromise and opened Kansas to slavery, depending on a territo-
rial election. But the effort to impose the proslavery Lecompton 
Constitution on Kansas through a fraudulent vote ended in failure 
in 1858.

Southerners also sought new territory beyond the continental 
bounds of the United States, envisioning a slave empire extending 
into the Caribbean, Mexico, and Central and South America. Ex-
peditions of freelance invaders (“fi libusters”) went to Cuba, Hon-
duras, and Ecuador; in 1855, one of those fi libusters, William 
Walker, seized Nicaragua and briefl y legalized slavery. In 1858, 
Mississippi Senator Albert Gallatin Brown declared: “I want a foot-
hold in Central America . . . because I want to plant slavery there. 
. . . I want Cuba, . . . Tamaulipas, Potosi, and one or two other 
Mexican States; and I want them all for the same reason—for the 
planting and spreading of slavery.”60 But the acquisition of territory 
for slavery depended on holding national power and being able 
to use it aggressively for that purpose, and by the late 1850s the 
odds the South would have that power were receding. The North 
was growing more rapidly in population and electoral votes and 
becoming more united in its opposition to slavery’s expansion.

The South’s view of federal powers varied according to their 
implications for slavery. As representatives of the minority section, 
John C. Calhoun and other antebellum southern leaders generally 
insisted on states’ rights and a narrow construction of federal 
powers, for fear those powers might someday be used to limit or 
abolish slavery. But they also favored the strongest possible use 
of federal power on behalf of slavery, in catching fugitive slaves, 
defending slave-owner interests on the high seas, and most of all, 
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expanding slavery through the seizure of territory. It was a slave-
holder president, Andrew Jackson, who pushed for Indian removal, 
and another slaveholder president, James Polk, who led America 
into the war with Mexico. “Whenever a question arose of extend-
ing or protecting slavery,” the historian Henry Adams later wrote, 
“the slave-holders became friends of centralized power, and used 
that dangerous weapon with a kind of frenzy.”61

The South sought not only to nationalize slavery but also to 
constitutionalize it—to entrench slavery by giving it the full pro-
tection of the Constitution. The old federal consensus, which 
treated slavery as a state matter except in those respects expressly 
addressed in the Constitution, was insuffi cient to advance slavery 
in the territories or in foreign relations. Southerners now insisted 
that the Constitution required the federal government to protect 
slave-owners’ property rights not just in the states where slavery 
existed but in areas where the federal government enjoyed full ju-
risdiction, including the territories and the District of Columbia. 
Indeed, slaveowners charged, under the Constitution the federal 
government had no power over slavery except the power to protect 
it. In contrast, according to the constitutional interpretation that 
came to dominate in the new Republican Party, slavery was a 
wholly local institution that the framers of the Constitution had 
refused to admit into national law. In the concise formulation of 
Salmon P. Chase, “Freedom is national; slavery is only local and 
sectional.” Chase argued that because the Fifth Amendment barred 
Congress from depriving any “person” of “life, liberty, or property” 
without due process of law, Congress had no authority to enforce 
enslavement in any area where the federal government exercised 
exclusive jurisdiction.62

The constitutional issue came to a head in the 1857 Dred Scott 
case, which concerned a slave in Missouri who sought freedom for 
himself and his family on the grounds that their owner had taken 
them to live for years on free soil. In a decision supported by seven 
justices (six from slaveholding states), Chief Justice Roger Taney 
ruled that the Scotts remained slaves, and furthermore that black 
people were not citizens of the United States regardless of whether 
they were enslaved or free. The nation’s founders, Taney wrote, re-
garded blacks as “beings of an inferior order, and altogether unfi t 
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to associate with the white race . . . and so far inferior, that they 
had no rights which the white man was bound to respect.” The 
Constitution, in Taney’s reading, “distinctly and expressly affi rmed” 
the right to property in slaves. Consequently, Congress had no 
authority to bar slavery from the territories and the Missouri 
Compromise had been unconstitutional. Since barring slavery 
from the territories was the Republican Party’s central tenet, the 
Court effectively declared the party’s cause to be futile.63

With Dred Scott, the Supreme Court entrenched both slavery 
and racism more profoundly in American law than ever before. 
The logic of the decision, according to Lincoln and other Republi-
cans, threatened to introduce slavery not just into the territories 
but into the North as well. If the federal Constitution guaranteed 
the rights of slaveholders outside the states that permitted slavery, 
what was to prevent them from bringing slaves into the free states? 
In October 1857, an appellate court ruled that eight slaves brought 
to New York for shipment to Texas were free as soon as they 
stepped on free soil. But the Supreme Court might now overturn 
the New York decision, in which case there would be nothing to 
stop slave traders from setting up slave markets in the North. This 
was the context for Lincoln’s declaration in June 1858 that “a 
house divided against itself ” could not stand and that either the 
opponents of slavery would arrest its spread and set it on a “course 
of ultimate extinction,” or its advocates would “push it forward, till 
it shall become alike lawful in all the States, old as well as new—
North as well as South.”64

The political strategies and ideas of southern slaveholders, as 
they confronted the threats to their national power from the 
growth of the free states, fi t into a general pattern. Whenever a 
dominant, propertied class faces the prospect of political decline in 
a representative system, it has an incentive to use its power over 
the system’s rules to entrench itself in two ways: fi rst, by engineer-
ing electoral advantage and, second, by creating constitutional bar-
riers against hostile electoral majorities. The South’s efforts to 
increase the number of slave states fall into the fi rst type of en-
trenchment strategy. The constitutional theories favored by the 
South, from states’ rights to the federal protection of slaveholder 
property rights in Dred Scott, correspond to the second type.
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But instead of working as the South and its northern support-
ers hoped, these efforts to entrench slavery backfi red, stirring up 
northern opposition to the Slave Power and contributing to a his-
toric political realignment that crystallized in 1858. Not only did 
the Whigs collapse; the Democrats suffered huge losses in the 
North and then split into separate northern and southern parties 
for the 1860 presidential election. As the Republican nominee that 
year, Lincoln received only 40 percent of the national vote, but he 
won the presidency by triumphing in the most populous region 
with a majority of votes in the Electoral College. For the fi rst time, 
the United States had a president who owed nothing to the South.

From the founding to the 1850s, the South had always had a 
fi nal card to play in blocking antislavery measures: it could 
threaten to secede if the North did not make a credible commit-
ment to respect southern interests in slavery. The calculation that 
lay behind this threat was that northern political leaders (and the 
voters who chose them) cared more about other goals, including 
the survival of the Union itself, than about ending or limiting slav-
ery. At the Constitutional Convention, Charles Pinckney threat-
ened to walk out if slavery came up for discussion. Beginning 
in the late 1820s, South Carolinians, led by Calhoun, repeatedly 
made strategic use of the disunion threat in confl icts over the tariff 
and slavery. Southern fi re-eaters threatened secession all through 
the controversies over the territories in the 1850s. The demand for 
credible commitments had always worked. But with the Republi-
can victory, southern leaders concluded that their only option for 
dominating a nation-state was to create their own. Seven states 
across the Lower South, from South Carolina to Texas, had already 
seceded and formed a Confederate government by the time 
Lincoln was sworn in on March 4, 1861. Supremely confi dent of 
their position, Confederate leaders expected to have support in 
the North and abroad because of the indispensability of cotton. In 
1858, when he proclaimed “Cotton is king,” Senator Hammond 
gave perfect expression to that illusion of structural indispensabil-
ity. “I fi rmly believe,” he declared, “that the slave-holding South is 
now the controlling power in the world.”65

The southern states did not secede because of any specifi c 
action Lincoln was poised to take but because of the signal his 
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victory sent. He was not calling for slavery’s abolition in the South 
and could not have carried out such a policy; the Republicans had 
only pluralities in both houses of Congress (though those plurali-
ties became majorities when southerners left). But his victory sig-
naled that the long-term erosion of southern power had reached a 
tipping point and that slavery’s federal protection had ended. Ulti-
mately, secession was a response to a cause that the South saw it 
was already losing—national power.

Lincoln was willing to conciliate the South on some issues, but 
as he wrote after the election, he was “infl exible” on the question 
of slavery’s expansion. That alone was decisive for the South, be-
cause slaveholder wealth depended on controlling enough states 
to control national policy. A month after Lincoln’s inauguration, 
the new president of the Confederacy, Jefferson Davis, said that 
Republican measures excluding slavery from the territories would 
have the effect of “rendering the property in slaves so insecure as 
to be comparatively worthless, and thereby annihilating in effect 
property worth thousands of millions of dollars.” Southern leaders 
believed, furthermore, that just as antislavery forces in France and 
Britain had incited slave uprisings in Haiti and elsewhere in the 
Caribbean, so the Republicans, once in power in Washington, 
would incite slave uprisings in the South.66

The irony is that Lincoln and other Republicans had never fi g-
ured out a way to end slavery. Although they had talked vaguely 
about putting it on a path toward “ultimate extinction,” they had 
not arrived at a policy or strategy for bringing about that distant 
goal. But it turned out not to matter. By withdrawing from the 
Union and going to war, the South supplied the answer to a puzzle 
none of slavery’s opponents had been able to solve. War would 
break down the barriers to abolition posed by the constitutional 
entrenchment of slavery and the costs of emancipation.

 ENTRENCHING ABOLITION—BUT NOT EQUALITY

By the late 1850s, leaders in both the free states and the South 
were saying that the differences between them could no longer be 
papered over. Just as a logical contradiction exists when two state-
ments cannot both be true, so a contradictory social condition 
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exists when two forms of organization cannot continue operating 
in the same system without at least one of them, and therefore the 
system itself, undergoing fundamental change. That was, in es-
sence, the claim about the United States that Lincoln made in his 
1858 “house divided” speech, when he said the country could not 
continue half slave, half free but would become all one or all the 
other. Later the same year, William H. Seward—senator from New 
York and Lincoln’s chief rival for the 1860 Republican presidential 
nomination—also declared that the United States would “sooner 
or later” necessarily become either “entirely a slaveholding nation, 
or entirely a free-labor nation.”67

But what was making the contradictory forces of the slave and 
free-labor systems impossible to contain? Seward suggested that 
the underlying cause was the economic integration of the country 
due to improved transportation and the market revolution. An in-
creasing population, “a new and extended network of railroads and 
other avenues, and an internal commerce which daily becomes 
more intimate” were bringing the two systems into “closer contact,” 
producing a “collision” and “an irrepressible confl ict between op-
posing and enduring forces.” That collision, however, was not only 
the result of the knitting together of the national economy, which 
aroused the fear among northern workers and farmers that slave 
labor would undercut their earnings and block their opportunities. 
The collision also stemmed from the expansionary tendencies of 
both the southern and northern varieties of capitalism. Cotton 
planters were continually on the hunt for new land, while northern 
industry and fi nance sought to expand their markets through poli-
cies such as high tariffs and free homesteads that the South op-
posed. As the nation expanded territorially, neither the South nor 
the North was content to see its system confi ned within its old geo-
graphic limits. Both slavery and free-labor capitalism required the 
backing of federal law and federal power, and whichever system 
dominated the West would control the national government.

The contradiction between the slave and free-labor systems 
could have had other means of resolution besides war. Social con-
tradictions, even entrenched ones, need to be resolved through 
change, but not necessarily through violence. The contradiction 
between slave and free labor might have been resolved by secession 

Starr.indd   93Starr.indd   93 10/01/19   10:16 AM10/01/19   10:16 AM



Racial Slavery as an Entrenched Contradiction94

if the Union had simply let the South go. The Confederacy, unlike 
the Union, was not born in ambivalence or division about slavery. 
Its constitution guaranteed “the institution of negro slavery” in all 
of its states and territories, thereby barring any individual state 
from abolishing slavery and creating internal confl ict of the kind 
that divided the United States. Nor was there any confl ict between 
the Confederacy’s general principles and specifi c constitutional 
provisions. Referring to Jefferson’s Declaration of Independence, 
the Confederacy’s vice president, Alexander Stephens, declared, 
“Our new government is founded upon exactly the opposite 
idea: its foundations are laid, its corner-stone rests upon the great 
truth, that the negro is not equal to the white man; that slavery—
subordination to the superior race—is his natural and normal 
condition.”68

As I suggested earlier, slavery might eventually have become an 
institutional trap for the South, limiting its economic growth. But 
this was not apparent in 1860, when demand for cotton was strong 
and prices were high. Even if demand weakened, an independent 
Confederacy might have fulfi lled the designs that slaveholders had 
on Mexico, the Caribbean, and Central America and created a slave 
empire that would have been equal in wealth and power to the 
United States and a continuing source of support for slavery else-
where in the world—perhaps well into the twentieth century, when 
the Confederacy might have become an ally of Germany and the 
world wars might have been fought on American soil.

The abolition of slavery in the United States now seems like a 
logical result of Lincoln’s election and the Civil War, but even leav-
ing aside the possibility of the Confederacy’s survival, abolition was 
far from inevitable. Republicans had united around the goal of 
stopping the expansion of slavery, not abolishing it; they generally 
acknowledged that the Constitution afforded the southern states 
the legal right to maintain slavery. After the war began, in April 
1861, the steps toward emancipation were not immediate, and the 
wartime measures Lincoln and Congress adopted could have been 
reversed afterward. Abolishing slavery permanently through a con-
stitutional amendment was not a self-evident idea; Americans had 
never before used amendments to the Constitution to bring about 
large-scale social change.69
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In fact, the idea of amending the Constitution in regard to slav-
ery fi rst came up after Lincoln’s election for the opposite purpose. 
Hoping to dissuade the southern states from seceding, advocates 
of compromise suggested dozens of amendments to protect slavery. 
A package of six amendments offered by Kentucky Senator John 
Crittenden followed the classic pattern of attempting to placate 
the South with credible commitments to respect slavery. The Crit-
tenden amendments, which would themselves have been unamend-
able, included not only protection for slavery within the existing 
slave states but also the extension of the Missouri Compromise line 
to the Pacifi c—a step Republicans would not accept. As Lincoln 
put it in December, if slavery were guaranteed in all territory 
acquired to the south, “immediately fi libustering and extending 
slavery recommences.”70

Led by Seward, however, Republicans did rally behind an alter-
native that became known as the Corwin amendment (after 
Thomas Corwin, who headed the committee that sent the amend-
ment to the fl oor of the House). Passed by both houses of Con-
gress by the necessary two-thirds vote just before Lincoln took 
offi ce in March, the Corwin amendment prohibited any future 
amendment that would authorize Congress to “abolish or inter-
fere” with any state’s “domestic institutions,” including “that of 
persons held to labor or service by the laws of said State.” In his 
inaugural address, Lincoln said that he regarded this provision 
protecting slavery within the slave states to be “implied constitu-
tional law” and therefore had “no objection to its being made ex-
press, and irrevocable.” Making it express and irrevocable, however, 
was hardly insignifi cant, as it would have given state-sanctioned 
slavery the unamendable status that the Constitution extends to 
only one other provision, the equal representation of states in 
the Senate. If the South had been thereby dissuaded from seces-
sion, or if the war had been quickly settled on the basis of the rati-
fi cation of what would have been the Thirteenth Amendment, 
slavery would have become expressly entrenched in the Constitu-
tion and more diffi cult to overturn later. But in the month after 
the Corwin amendment passed Congress, only two states ratifi ed 
it, and the outbreak of war then deprived the amendment of its 
rationale.71

Starr.indd   95Starr.indd   95 10/01/19   10:16 AM10/01/19   10:16 AM



Racial Slavery as an Entrenched Contradiction96

The war itself did what antislavery agitation had long been 
unable to do. The longer it went on, the more it broke down the 
reluctance of Lincoln and the Republicans to attack slavery. Step 
by step, Congress and the president adopted a strategy of military 
emancipation, offering freedom to slaves as a way of both weaken-
ing the South economically and strengthening the Union militar-
ily. The direct effect of the war was to encourage slaves—by 1864, 
more than 400,000 of them—to fl ee to Union lines. Although 
some Union generals at fi rst returned runaways, Congress in 
March 1862 approved an article of war forbidding offi cers under 
penalty of court-martial from returning escaped slaves to their for-
mer masters. Two Confi scation Acts also moved in the direction of 
military emancipation—the fi rst, in August 1861, authorizing the 
confi scation of slaves used by the Confederacy for military pur-
poses; the second, in July 1862, emancipating all rebel-owned 
slaves who escaped to areas held by Union troops. Perhaps most 
important, the Second Confi scation Act gave Lincoln the authority 
to employ blacks in whatever way he saw as “necessary and proper 
for the suppression of the rebellion,” which opened the way to 
enrolling blacks into the military effort not just as laborers but as 
soldiers.72

Still, through the fi rst sixteen months of the war, Lincoln re-
frained from endorsing stronger measures against slavery, much 
less adopting emancipation as a war aim, for fear of getting too far 
ahead of public opinion, violating constitutional limitations, and 
driving the non-seceding slave states (Kentucky, Maryland, Dela-
ware, and Missouri) into the arms of the Confederacy. Only in mid-
1862, when a quick Union victory was no longer likely, did Lincoln 
begin considering the Emancipation Proclamation that he would 
issue in fi nal form on January 1, 1863. Grounded on “military ne-
cessity” and therefore on the president’s powers as commander-in-
chief, Lincoln declared “all persons held as slaves” in the 
Confederacy to be free and authorized the active recruitment of 
blacks into the “armed service” of the Union. By this point, Con-
gress had abolished slavery in the District of Columbia and the fed-
eral territories, important symbolic steps even though they affected 
only a few thousand enslaved people. The presidential Emancipa-
tion Proclamation applied to about three million slaves, omitting 
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roughly 800,000 in the border states, the soon-to-be-admitted state 
of West Virginia, and certain exempt areas of the Confederacy 
under Union control. The proclamation could be carried out only 
with a Union victory, but it turned the Civil War into a war of 
liberation.73

Military emancipation proved as crucial to the black struggle 
for freedom as it did to the Union’s triumph. By the end of the war, 
more than 180,000 blacks served in the Union army, about one of 
every fi ve adult black males under age forty-fi ve. If it were not for 
the black soldiers, Lincoln told two Wisconsin Republicans in Au-
gust 1864, “we would be compelled to abandon the war in 3 
weeks.” The recruitment of blacks signaled a shift in public atti-
tudes; an Ohio congressman called it “a recognition of the Negro’s 
manhood such as has never before been made by this nation.” The 
heroic sacrifi ces of those soldiers then contributed to a new respect 
for the dignity and courage of black Americans among many 
whites who, for the fi rst time, recognized them as their fellow 
countrymen.74

The role that slaves in the Americas played in bringing about 
their own emancipation has long been a subject of international 
scholarly contention.75 The Haitian Revolution is the one unam-
biguous case of a violent uprising by slaves directly bringing about 
abolition. In the United States, slave revolts did not weaken the 
southern resolve to maintain slavery, though they affected white 
opinion in the North by undermining the claim that slaves were 
contented. Frederick Douglass and others who escaped from slav-
ery played a role in informing and arousing the religious and moral 
movements against slavery. It was the war, however, that fi nally en-
abled slaves en masse to make the most direct contribution to their 
own freedom, both by fl eeing the South (a movement that the so-
ciologist W. E. B. Du Bois later likened to a “general strike”) and 
by fi ghting on the side of the North. Black soldiers carrying guns 
symbolized a transformation of their status in a society that had 
long denied blacks the right to bear arms. The soldiers’ experience 
in the Union army, where many of them learned to read and write 
and gained leadership experience, also had effects after the war 
when, as veterans, they played notable roles in the organization 
and politics of black communities.76
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Once the war was over, however, there was no guarantee 
slavery would be permanently abolished. After the French Repub-
lic abolished slavery in its Caribbean colonies in 1794, Napoleon 
reestablished it eight years later, and colonial slavery then survived 
until France had another revolution in 1848. Lincoln and the 
Republicans had good reason to think that wartime emancipation 
might later be reversed. After long granting that slavery was within 
the power of the states, they could not be certain that the Supreme 
Court would uphold either the Emancipation Proclamation or any 
federal abolitionist legislation. As part of his Reconstruction policy, 
therefore, Lincoln sought to have the slave states themselves adopt 
new constitutions abolishing slavery. Since those constitutions 
might be changed, however, the more secure strategy for entrench-
ing abolition was an amendment to the U.S. Constitution.

Parties and other groups typically favor the constitutional en-
trenchment of a rule or policy when they hold power but are un-
certain whether they will keep it. Before the Civil War, the South’s 
efforts to constitutionalize slavery and entrench it politically 
stemmed from growing uncertainty about its own power. As the 
war ended, the Republican effort to entrench abolition in the Con-
stitution refl ected an interest in seizing the historical opportunity 
presented by the war and the destruction of the Old South. The 
war had increased both antislavery and anti-southern sentiment. 
Many in the North saw abolition as both a fi tting reward for black 
service to the Union and a fi tting punishment for slaveholders for 
the destruction and death they had brought upon the nation. After 
so bloody a war, why leave its original cause in place and perhaps 
have to fi ght over it again? As Union armies advanced, moreover, 
and much of the former Confederacy came under military occupa-
tion, voters there and in the border states were subject to loyalty 
tests. Constitutional emancipation had previously been inconceiv-
able because it would have to be ratifi ed by three-fourths of the 
states, but in the war’s aftermath the governments of the occupied 
southern states would help reach that threshold.77

What became the Thirteenth Amendment was the diametric 
opposite of the Corwin amendment. Passed fi rst by the Senate in 
April 1864, the amendment prohibited slavery and involuntary ser-
vitude, except as a punishment for crime, and authorized Congress 

Starr.indd   98Starr.indd   98 10/01/19   10:16 AM10/01/19   10:16 AM



Racial Slavery as an Entrenched Contradiction 99

to enforce that prohibition by appropriate legislation. After its 
initial defeat in the House, the amendment became part of the Re-
publican Party platform in 1864, and upon their reelection Lincoln 
and congressional Republicans claimed a mandate to pass it. The 
president did not hesitate to use all the powers at his disposal to 
push it through the House in January 1865, and it became part of 
the Constitution that December, when Georgia became the 
twenty-seventh state to ratify.78

Although later overshadowed by the Fourteenth Amendment, 
the Thirteenth was striking for its radicalism. Before the war, most 
Republican leaders saw immediate abolition as an unreasonable 
goal, and well into the war, Lincoln had remained committed to 
the ideas of gradualism, compensation, and colonization. Even 
after the Emancipation Proclamation, he was still trying to per-
suade representatives of the border states to accept gradual eman-
cipation, with compensation to slaveholders to be fi nanced by the 
federal government. With the Thirteenth Amendment applying to 
the entire country, not just the former Confederacy, emancipation 
was both immediate and complete, slave-owners went uncompen-
sated, and colonization was forgotten.

In its immediacy and lack of compensation, the Thirteenth 
Amendment was more radical than earlier northern emancipation 
laws or Britain’s emancipation of West Indian slaves in 1833. The 
£20 million in compensation that Britain paid to colonial slave-
holders for half the market value of their slaves was no small com-
mitment by British taxpayers: it equaled 40 percent of Britain’s 
public expenditure that year.79 Providing southern slaveholders 
equivalent compensation for the roughly $3 billion in market value 
of slaves in 1860 would have cost twenty-four times that year’s total 
U.S. federal outlays.80 To be sure, paying that compensation would 
have been cheaper in the long run than fi ghting the Civil War. But 
no one could have made that calculation beforehand, and slave-
holders never showed any interest in compensated emancipation.

Slavery in the early republic had become entrenched through 
the political power of the South, constitutional law, and the stag-
gering costs of emancipation, as those costs appeared at the time. 
By 1865, each of these obstacles had been overcome. Lincoln’s 
election demonstrated the South’s loss of power over the national 

Starr.indd   99Starr.indd   99 10/01/19   10:16 AM10/01/19   10:16 AM



Racial Slavery as an Entrenched Contradiction100

government. The secession and defeat of the Confederacy re-
moved the obstacles to changing the Constitution, and blacks’ own 
sacrifi ces in blood contributed to the support for making abolition 
an irrevocable constitutional commitment. The immediate costs of 
emancipation fell once again on a class that, at least for the mo-
ment, had no power—the former slaveholders. Together, the 
Emancipation Proclamation and Thirteenth Amendment repre-
sented the greatest liquidation of concentrated wealth in American 
history—“the most stupendous act of sequestration in the history 
of Anglo-Saxon jurisprudence,” Charles and Mary Beard wrote, 
referring to the Emancipation Proclamation alone. This is what 
violent revolutions do, and by any reasonable defi nition the Civil 
War and Reconstruction qualify for the designation the Beards 
gave it, the “Second American Revolution.”81

The abolition of slavery in the United States may now be remem-
bered more for its limitations than for its radicalism. But the subse-
quent history of white supremacy and Jim Crow should not 
obscure the signifi cance of abolition and the early thrust of Recon-
struction, or lead us to think that no other outcome was possible.

The Thirteenth Amendment itself was limited or at least ambig-
uous in its reach. In the interests of maximizing support, the spon-
sors of the amendment were deliberately vague about the rights the 
amendment conveyed to former slaves. According to the free-labor 
thought of the time, self-ownership included the right to enter 
freely into contracts and to receive the “fruits” of one’s labor, but not 
necessarily full civil and political equality. The limitations of that 
minimal defi nition of freedom became clear as the war ended, when 
some of the new southern state governments enacted Black Codes 
that threatened to reduce the newly freed people to a condition 
close to slavery. Seizing national leadership from Lincoln’s successor, 
Andrew Johnson, the radical Republicans in Congress responded 
with a series of measures, including the Civil Rights Act of 1866. 
Then they took advantage of the singular political opportunity of 
Reconstruction (including reimposed military rule) to pass the Four-
teenth and Fifteenth Amendments, ratifi ed successively in 1868 and 
1870. Reversing the Dred Scott decision, the Fourteenth established 
that all those born in the United States are citizens (the principle of 
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birthright citizenship) and prohibited any state from abridging 
“the privileges and immunities of citizens” or depriving any person 
“of life, liberty, or property, without due process of law” or of “the 
equal protection of the laws.” The Fifteenth Amendment extended 
the suffrage to black men, barring citizens from being denied the 
right to vote “on account of race, color, or previous condition of 
servitude.”82

The passage of the Reconstruction amendments was part of a 
wide-ranging effort to transform southern society. Among the 
countries that ended slavery in the nineteenth century, the United 
States stands out as the only one that, at least briefl y, gave former 
slaves some genuine power as part of an effort to replace the plan-
tation order with a society based on free labor and equal rights.83 
The failure to carry out those changes in full and make them 
stick—in other words, to entrench them—was due in part to the 
enormous obstacles Reconstruction faced. As diffi cult as it was to 
end slavery as a property-rights regime, it was even more diffi cult 
to change the social relations that had developed under it. Abolish-
ing slavery did not abolish the racial caste system. It would have 
taken a thoroughgoing governmental commitment sustained over 
decades even to begin mitigating the many deprivations that 
slavery imposed. According to one line of analysis, the de facto 
power of whites, stemming from their advantages in education and 
capacities for collective action, explains the persistence of racial hi-
erarchy and the resilience of old elites after the Civil War.84 But 
the advantages whites enjoyed are only part of the explanation. 
Transforming southern society after the war would have required 
the active power of the national government, and federal interven-
tion in the South was limited in both depth and duration.

In post-emancipation societies, the position of former slaves 
depended on their real economic alternatives. In the U.S. South, 
they might have had two alternatives to a labor regime controlled 
by their former masters: working in the North’s growing industrial 
economy or obtaining their own land and becoming independent 
farmers. Racism in the North closed off the fi rst of these possibili-
ties. As long as industrial employers preferred white immigrants 
and could rely on large numbers of them arriving every year, op-
portunities for blacks to move north were limited. Freedpeople 
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were also unable to obtain their own farms, although they were led 
to believe the government would help them do so. On establishing 
the Freedmen’s Bureau in March 1865 to provide aid to former 
slaves, Congress authorized the agency to create forty-acre plots 
out of abandoned and confi scated land and to rent those home-
steads and eventually sell them with “such title as the United States 
can convey.” Some federal offi cials did begin settling freedpeople 
on farms, and with 850,000 acres under its control, the bureau 
might have created a substantial class of black freeholders. Later in 
1865, however, President Johnson issued pardons to former Con-
federates and restored their land, unilaterally reversing the bureau’s 
legal mandate and leading the army to evict tens of thousands 
of blacks from lands they had expected would be theirs. No land 
reform ever took place. After abrogating property in slaves, Repub-
licans were not willing to take the further step of expropriating 
land, even when the owners had taken up arms against the govern-
ment. An attempt to make land available from the public domain, 
the Southwest Homestead Act, resulted in only four thousand 
applications; the land being offered was generally of poor quality 
and often inaccessible, and hence would have taken capital to de-
velop. Sustainable land reform would have required not just land 
itself but capital, credit, and other forms of assistance. Instead, 
federal offi cials forced former slaves to sign annual contracts for 
plantation labor. While slavery ended, it gave way to a form of eco-
nomic entrapment. Even so, the share of plantation income going 
to blacks did increase substantially in the period after the war 
compared with the in-kind goods they had received as slaves.85

Slavery, moreover, had been a system not just of labor relations 
but of comprehensive power relations—“the permanent, violent 
domination of natally alienated and generally dishonored persons,” 
in Orlando Patterson’s defi nition.86 The end of slavery enabled black 
men and women to enter into legal marriages and form families 
without the risk of being sold. It enabled them to create churches 
and mutual aid societies under their own control and to see many of 
their children educated. (Between 1860 and 1880, the proportion of 
school-age children attending school increased from 2 percent to 34 
percent among blacks, in a period when the percentage among 
whites rose from 60 percent to 62 percent.) While facing persistent 
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violence by whites, blacks were also able to organize politically 
during Reconstruction and assume roles in government. But federal 
intervention in the South failed to change the “balance of property” 
or to prevent a wave of terror from snuffi ng out black political orga-
nization. And so when the federal government pulled out its troops 
and the last of the Republican governments in the South fell in 
1877, the planter class reimposed its political domination in what 
was, in effect, a counterrevolution.87

The outcome of Reconstruction highlights again both the im-
portance and limitations of constitutionally entrenched principles. 
Reconstruction introduced into the Constitution general principles 
of civil and political equality nowhere to be found in the original 
text or the Bill of Rights. The constitutional entrenchment of 
those principles has been undeniably signifi cant. Long afterward, 
the civil rights movement would successfully invoke them to mobi-
lize both popular support and the weight of federal authority on 
behalf of equal rights for African Americans and other minorities.

But general principles depend for their effi cacy on the machin-
ery of power. After the Civil War, southern planters lost their sway 
over national politics and the Supreme Court, but they nonetheless 
became once again locally entrenched as a dominant class and were 
able to nullify the Fourteenth and Fifteenth Amendments in their 
home region. At the national level too, the Reconstruction amend-
ments long proved ineffectual in advancing their original intent in 
assuring equal civil and political rights. The Fourteenth Amend-
ment became the basis for strengthening the rights of property 
against state intervention. In 1912, a study of the 604 Fourteenth 
Amendment cases decided by the Supreme Court up to that point 
showed that only 28 of the cases, or less than 5 percent, had con-
cerned African Americans—who lost nearly every case they 
brought. But 312 cases had involved corporations, and in those the 
Court used the amendment to strike down regulation of business, 
including child labor and minimum wage laws.88 There is no better 
example than the Reconstruction amendments of how general 
principles can be put to different purposes if contrary interests 
dominate.

But precisely because constitutional rights are at least textually 
entrenched, they lie ready to be reactivated. The overthrow of 
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slavery turned upside down the old constitutional understanding of 
the relationship between the national government and freedom. 
According to the earlier understanding, restrictions on federal 
power protected liberty, even though much of the impetus for 
those restrictions actually came from an interest in protecting 
slavery. With the abolition of slavery, a more powerful national 
government became the means of advancing freedom. The New 
Deal and the civil rights revolution would take up that model in 
the twentieth century.

Reconstruction failed to bring the South fully into line with 
northern society, but the war did put to rest the challenge that the 
South’s peculiar institution posed to the North. The United States 
had contained two expansionary economic systems, each of which 
demanded the backing of the national government. With the Civil 
War, the North gained fi rm control, while the white South surren-
dered its greater ambitions and was left to rule at home. The Civil 
War did not end the moral inconsistencies between equality and 
white supremacy in America, but it subdued, for a time, the contra-
dictory relation between the South and the nation.

The drive of the antebellum southern planter class to dominate 
national institutions was not a peculiar phenomenon. Concentrated 
wealth fi ts uneasily into representative governments. Modern de-
mocracies arose amid the propertied classes’ fear that if given the 
vote, popular majorities would use it to redistribute wealth. In some 
cases, that fear has led the propertied to support military dictator-
ships and other forms of authoritarian rule. Many on the left have 
also believed that concentrated wealth cannot coexist with democ-
racy. Nonetheless, capitalism and democracy have proved a surpris-
ingly stable combination, in part due to the uses of entrenched rules 
in the design of democratic institutions, which we turn to next.
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