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SUMMARY OF FINDINGS
. Defensive medicine occurs when doctors order tests, proce-

dures, or visits, or avoid certain high-risk patients or proce-
dures, primarily (but not necessarily solely) because of con-
cern about malpractice  liability.

● Most defensive medicine is not of zero benefit. Instead, fear of
liability pushes physicians’ tolerance for medical uncertain-
ty to low levels, where the expected benefits are very small
and the costs are high.

● Many physicians say they would order aggressive diagnostic
procedures in cases where conservative management is con-
sidered medically acceptable by professional expert panels.
Most physicians who practice in this manner would do so pri-
marily because they believe such procedures are medically
indicated, not primarily because of concerns about liability.

■ It is impossible to accurately measure the overall level and na-
tional cost of defensive medicine. The best that can be done
is to develop a rough estimate of the upper  limits of the extent
of certain components of defensive medicine.

 Overall, a small percentage of diagnostic procedures--certain-
ly less than 8 percent—is likely to be caused primarily by
conscious concern about malpractice liability. This estimate
is based on physicians’ responses to hypothetical clinical
scenarios that were designed to be malpractice-sensitive;
hence, it overestimates the rate at which defensive medicine
is consciously practiced in diagnostic situations.
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■ Physicians are very conscious of the risk of be-
ing sued and tend to overestimate that risk. A
large number of physicians believe that being
sued will adversely affect their professional,
financial. and emotional status.

■ The role of the malpractice system as a deterrent
against too little or poor-quality care--one of
its intended purposes—has not been careful-
ly studied.

■ One malpractice reform that directly targets
wasteful and low-benefit defensive medicine
is to enhance the evidentiary status in mal-
practice court cases of selected clinical prac-
tice guidelines that address situations in
which defensive medicine is a major prob-
lem. The overall effects of this reform on
health care costs would probably be small,
however, because only a few clinical situa-
t ions represent clear cases of wasteful or low-
benefit defensive medicine.

■ The fee-for-service system both empowers and
encourages physicians to practice very low-
risk medicine. Health care reform may
change financial incentives toward doing
fewer rather than more tests and procedures.
If that happens, concerns about malpractice
liability may act to check potential tenden-
cies to provide too few services.

INTRODUCTION
For more than two decades many physicians. re-
searchers, and government officials have claimed
that the most damaging and costly result of the
medical malpractice system as it has evolved in
the United States is the practice of defensive medi-
cine: the ordering of tests, procedures, and visits,
or avoidance of certain procedures or patients, due
to concern about malpractice liability risk.

Calls for reform of the medical malpractice sys-
tem have rested partly on arguments that such re-
forms would save health care costs by reducing
doctors’ incentives to practice defensively. Such
an argument even found its way into the 1992
presidential debates, when President Bush con-
tended that “the malpractice ...trial lawyers’ law-
suits ...are running the costs of medical care up $25
to $50 billion.’” (35)

Such claims notwithstanding, the extent of de-
fensive medicine and its impact on health care
costs remain a matter of controversy. Some critics
claim that defensive medicine is nothing more
than a convenient explanation for practices that
physicians would engage in even if there were no
malpractice law or malpractice lawyers.

This Office of Technology Assessment (OTA)
study of defensive medicine grew out of congres-
sional interest in understanding the extent to
which defensive medicine does. indeed, influence
medical practice and how various approaches to
reforming the malpractice system might alter
these behaviors.

The assessment was first requested by Con-
gressman Bill Archer, Ranking Republican Mem-
ber of the Committee on Ways and Means, and
Senator Orrin Hatch, a member of OTA’s Technol-
ogy Assessment Board. Other members of OTA's
Technology Assessment Board also requested
that OTA examine these issues, including Senator
Edward M. Kennedy, Chairman of the Committee
on Labor and Human Resources: Congressman
John D. Dingell, Chairman of the Committee on
Energy and Commerce: and Senators Charles E.
Grassley and Dave Durenberger.

OTA addressed the following questions:
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What is defensive medicine and how can it be
measured?
What are the causes of defensive medicine?
How widespread is defensive medicine today?
What effect will current proposals for malprac-
tice reform have on the practice of defensive
medicine?
What are the implications of other aspects of
health care reform for the practice of defensive
medicine?

OTA also published a background paper in
September 1993, Impact of Legal Reforms on
Medical Malpractice Costs, which summarizes
the current status of malpractice law reforms in the
50 states and evaluates the best available evidence
on the effect of malpractice system reforms on
physicians’ malpractice insurance premiums.

DEFINING DEFENSIVE MEDICINE
OTA defines defensive medicine as follows:

Defensive medicine occurs when doctors order
tests, procedures, or visits, or avoid high-risk
patients or procedures, primarily (but not neces-
sarily soley) to reduce their exposure to mal -
practice liability. When physicians do extra tests
or procedures primarily to reduce malpractice
liability, they are practicing positive defensive
medicine. When they avoid certain patients or
procedures, they are practicing negative defen-
sive medicine.

Under this definition, a medical practice is defen-
sive even if it is done for other reasons (such as be-
lief in a procedure effectiveness, desire to reduce
medical uncertainty, or financial incentives), pro-
vided that the primary motive is to avoid malprac-
tice risk. Also, the motive need not be conscious.
Over time some medical practices may become so
ingrained in customary practice that physicians
are unaware that liability concerns originally mo-
tivated their use.

Most importantly, defensive medicine is not al-
ways bad for patients. Although political or media
references to defensive medicine almost always
imply unnecessary and costly procedures, OTA’s
definition does not exclude practices that may
benefit patients. Rather, OTA concluded that a
high percentage of defensive medical procedures
are ordered to minimize the risk of being wrong
when the medical consequences of being wrong
are severe:

OTA asked panels of experts in three medical

specialties-cardiology, obstetrics/gynecology

(OB/GYN), and surgery-to identify clinical sce-

narios in which they would expect the threat of a

malpractice suit to play a major role in their own

or their colleagues’ clinical decisions. The groups

identified over 75 scenarios, all of which involved

a patient presenting with a probable minor condi-

tion but with a small chance for a potentially very

serious or fatal condition.

Thus, concern about malpractice liability
pushes physicians’ tolerance for uncertainty about
medical outcomes to very low levels. Stated
another way, concerns about liability drive doc-
tors to order tests, procedures, and specialist con-
sultations whose expected benefits are very low.
Using such medical technologies and services to
reduce risk to the lowest possible level is likely to
be very costly even when the price of the proce-
dure is low, because for every case where its per-
formance makes the life-or-death difference, there
will be many additional cases where its perfor-
mance is clinically inconsequential.

THE EXTENT OF DEFENSIVE MEDICINE

OTA searched for evidence of defensive medicine
in the existing literature and also conducted and
contracted for new analyses where feasibility and

 Physicians may stop performing certain tests or procedures if by doing so they can ellminatc the need for costly or hard-to-find malpractice

insurance to cover these activities, The most frequently citcd examples of negative  defensive   medicine are decisions  by family practitioners and
even some obstetrlcim-gynecologists to stop providing  obstetric  services. These  decisions may be a result of higher malpractice insurance
premiums for physicians who deliver babies.
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costs permitted. One conclusion from these efforts
is that accurate measurement of the extent of this
phenomenon is virtually impossible.

There are only two possible approaches to esti-
mating how often doctors do (or do not do) proce-
dures for defensive reasons: ask them directly in
surveys, or link differences in their actual proce-
dure utilization rates to differences in their risk of
liability. Both of these approaches have serious
limitations.

If physicians are asked how often they practice
defensive medicine in survey questionnaires, they
may be inclined to respond with the answer most
likely to elicit a favorable political response and
thus exaggerate their true level of concern about
malpractice. Even when physicians are asked in a
more neutral instrument what they would do in
certain clinical situations and why, they might be
prompted if one of the potential listed reasons re-
lates to concern about malpractice suits. On the
other hand, without listed reasons from which to
choose, physicians may respond as if the survey is
a medical board examination and justify their
choices on purely clinical grounds when other fac-
tors do in fact operate. In addition, surveys cannot
uncover defensive practices performed uncon-
sciously by physicians. In short, surveys can elicit
responses that are biased in either direction.

These obvious problems suggest that it might
be better to start with actual behavior as recorded
in data on utilization of procedures and try to as-
certain the percentage of use that arises from fear
of malpractice suits. The only way to measure
such a percentage is to relate variations in utiliza-
tion across physicians to variations in the strength
of the “malpractice signal” across physicians. For
example, physicians practicing in hospitals or
communities with high rates of malpractice
claims or high malpractice premiums might be
more sensitive to malpractice risks and alter their
practices accordingly. Statistical analyses of such
variations could pick up these differential effects.

To take this tack, data must be available to con-
trol for other factors that can account for differ-
ences among physicians in their utilization of ser-

vices, including the health status of the patient
population. Often such data are unavailable.

Even more troublesome is the fact that this ap-
proach can pick up only the incremental effects of
stronger versus weaker malpractice signals. It
cannot accurately assess the generalized “base-
line” level of defensive medicine that may exist in
all physicians’ practices. Professional society
newsletters and other national media often report
on especially  large or unusual jury verdicts. Physi-
cians may react to these news items as vigorously
as they would to their own or their colleagues ex-
perience with malpractice claims. Physicians may
be almost as defensive if they face a small risk of
being sued as they are if they face a higher risk.
This is especially likely if they have the power,
with no negative and sometimes positive financial
consequences, to order tests and procedures that
reduce medical risks to their lowest feasible level.

Despite these problems, OTA undertook new
analyses that offered the best chance, within time
and budgetary constraints, of adding to the current
state of knowledge about the scope of defensive
medical practice while acknowledging the meth-
odological problems described above. OTA-initi-
ated studies included the following:

Four separate physician surveys (conducted
jointly with three medical specialty societies)
containing hypothetical clinical scenarios that
asked respondents to indicate what clinical ac-
tions they would take and the reasons for them.
The survey materials contained no references
to suggest that OTA’s purpose was to study
malpractice or defensive medicine, though
malpractice concern was one of five reasons
listed for each possible course of action.

An analysis of the relationship between the use
of prenatal care services in low-risk pregnancy
and the level of malpractice risk facing doctors
in Washington State.

An analysis of the relationship between New
Jersey physicians’ responses on a clinical sce-
nario survey and their personal malpractice
claim history.
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■ An analysis relating changes in New York State
physicians’ obstetric malpractice insurance
premiums to decisions to abandon the practice
of obstetrics.

These analyses join a small preexisting litera-
ture and discussions with experts in the area to
form the basis for OTA’s findings. The following
studies were particularly important evidence be-
cause of their  relatively strong research designs:

■ A study by Localio and colleagues of the rela-
tionship between Caesarean delivery rates and
malpractice risk in New York State hospitals
( 128).

■ A survey of physicians responses to c1inical
scenarios conducted by a Duke Law Journal
project on medical malpractice (58).

Other studies, including the ninny direct physician
surveys conducted over the years by national.
state, and specialty medical societies. are re-
viewed by OTA in this report. Their results are
highly suspect, however, because they invariably
prompt responding physicians to consider mal-
practice liability as a factor in their practice
choices.

clusion in the four surveys involved clinical en-
counters requiring some diagnostic judgment or
action.2 Virtually all of the clinical scenarios in-
volved patients whose presenting signs and symp-
toms would suggest only minor injury or a self-
limiting problem, with a very small outside
chance of a debilitating or life-threatening  illness.
Although the panelists were not asked to assess
the appropriateness of different clinical actions or
procedures, implicit in their creation of each sce-
nario was the idea that conservative treatment was
an acceptable course of action.

Across the scenarios, between 5 and 29 percent
of all responding physicians cited malpractice
concern as the primary reason for choosing at least
one clinical action (figure 1-1 ), Yet, in six of the
nine scenarios, defensive medicine was cited by
less than 10 percent of all physicians as the prima-
ry reason for choosing at least one clinical action.
The scenario with the greatest evidence of defen-
sive medicine was a case of a 15-year-old boy with
a minor head injury resulting from a skateboard
accident. In that case, almost one-half of all re-
spondents reported that they would order a com-
puted tomography (CT) scan, and 45 percent of
those  who said they would order it would do so
primarily out of concern for malpractice.

Figure 1-2 shows the specific clinical actions
with the highest reported rates of defensive medi-
cine. These procedures constitute only 23 out of
the 54 "interventionist” actions in the nine scenar-
ios (i.e.. other than waiting or doing nothing).
Physicians who reported they would order the
procedure said they would do so primarily out of
concern about malpractice between 11 and 53 per-
cent of the time. Yet. the percentage of responses
in which the procedure would be ordered out of
concern for malpractice seldom exceeded 5 per-
cent, because relatively few physicians reported
that they would choose the procedure at all.

Across all possible actions in the nine scenar-
ios, excluding waiting or doing nothing, a me-
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NOTE Results are weighted to reflect the total population of professional society members on which the survey sample was

based Numbers reflect responses to “case” verslons of the scenarious only (see ch 3) See table 3-2 for confidence intervals

of these proportions

SOURCE Off Ice of Technology Assessment, 1994

dian 3 of 8 percent of those who chose the proce- The surveys covered only three medical spe-
dure or hospital admission said they would do so cialties, at least two of which have relatively high
primarily because of malpractice concerns (see exposure to malpractice liability. Also, the level of
table 3-3 in chapter 3). defensive medicine recorded in these scenarios is

3 That is, one-half of the procedures had a percentage score higher than the median percentage; one-half had a percentage score that was
lower than the median.



Percent of respondents Of clinical actions chosen,
Percent of respondents choosing clinical action primarily percent done primarily

Scenario Clinical action choosing clinical action for malpractice concerns for malpractice concerns

Admit & obtain ECG

middle-aged man

Head injury in a —
15-year-old boy

Back pain in a —
52-year-old man

Breast lump - —

Complicated delivery

Perimenopausal –-
bleeding

Colonoscopy

— Sku l l  x - ray
(
 — Cervical spine x-ray

— . —  C T  o f  h e a d

Lumbosacral x-ray

IL  – — CT scan

MRI

-- Mammography

Refer to surgeon

Caesarean delivery

Pregnancy test

D&C

7.6

66.3

26.5

23.1

7.8

50.2

22.4

21.5

13.3

l 8.4

19.2

26.2

33.7

21.1

48.8

24.4

3.4

 1 2 . 6

45.6

23.8

4 . 2

I 1.5

❑ 7.2

I I 3.6

3.4

I 1.4

❑ 8.6

II4.4

II 3

2.7

2.1

II 2.3

5.0

10

11.2

3.4

1.0

2.0

❑ 5.6

6.3

l 6

5.5

0.5

- 2 0 3
108

137

m i d ’

1 8 . 4

1 7 . 2

1 9 . 5

139

2 0 3

2 4 . 5

118

1 9

2 9 . 6

139

2 9 . 8

1 6

123

2 1 4

2 5

11 1

109

KEY MRI – magnetIc resonance image EEG - electroencephalogram ECG = electrocarcjlogram CT computed tomography D&C dilation ar~d curettage +

NOTES A frequent occurrence was defined as when at least 10 percent of physicians who would take the cilnlc.al actlorl would do so prlmarlly beca~se of malpractice concerns Twenty-three
out of a total of 54 c1 nlcal options (excludng  walhng or doing notblng) In the OTA scenaros met this crlterlon (case scenarios only) See table 3-3 for complete results

SOURCE Off Ice of Technology Assessment 1994 Data analyzed m collaboration with Dr Russell Locallo of Pennsylvania State Umversty
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likely to be above average for diagnostic encoun-
ters, since the scenarios were explicitly designed
to evoke concern about liability. Thus, a relativel y
small proportion of diagnostic procedures over-
all--certainly less than 8 percent—is likely to be
caused by conscious concern about malpractice li-
ability.

In virtually all of the scenarios, many physi-
cians chose aggressive patient management styles
even though conservative management was con-
sidered medical] y acceptable by the expert panels.
In most cases, however, it was medical indica-
tions, not malpractice concern, that motivated the
interventions:

For example, almost two-thirds of all cardiologists

reported that they would hospitalize a 50-year-old

woman who had fainted in a hot church with no

other serious problems, but only 10.8 percent of

those would do so primarily out of concern for

malpractice risk. instead, the vast majority of

those who would hospitalize a patient of this kind

reported that they would do so primarily because

it was medically indicated.

Thus, if malpractice risk is a major factor in-
fluencing physicians’ actions in general, it is not
conscious, but works indirectly over time through
changes in physicians assessments of appropriate
care.

It is impossible to use these very specific clini-
cal scenarios to estimate overall health care costs
that are due to defensive medicine. First, the sce-
narios were selected to heighten the probability of
finding defensive practices. Second, they involve
very specific presenting signs and symptoms.
Slight changes in the scenarios might yield large
changes in the kinds of procedures chosen and
their consequent costs. OTA did estimate the na-
tional cost of defensive medicine for selected pro-
cedures in two scenarios: Caesarean delivery in a
difficult labor, and diagnostic radiology in a
young emergency room patient with minor head
injury.

The annual national cost of “defensive” Caesar-
ean deliveries in cases of prolonged or dysfunc-
tional labor in women between 30 and 39 years
of age is approximately $8.7 million.

The annual national cost of defensive radiolog-
ic procedures (CT scans, skull x-rays, and cer-
vical spine x-rays) in children between 5 and 24
years of age arriving in emergency rooms with
apparently minor head injuries is roughly $45
million.

Although these estimates in and of themselves
represent a miniscule percentage of total health
care costs, they cover on] y a few procedures per-
formed in very specific clinical situations, and
they reflect only that portion of defensive medi-
cine that physicians practice consciously. The
numbers suggest, however, that if conscious de-
fensive medicine is costly in the aggregate, it
would have to operate in a very large number of
clinical situations, each contributing a relatively
small amount to total costs.

 Procedure Utilization Studies
OTA’s review of the evidence relating actual

use of services to measures of malpractice risk, in-
cluding the OTA-sponsored studies using this ap-
proach, found only limited evidence that defen-
sive medicine exists. The strongest evidence was
produced in a study by Localio and colleagues of
Caesarean deliveries in New York State ( 128):

New York State obstetricians who practice in hos-

pitals with high malpractice claim frequency and

premiums do more Caesarean deliveries than do

obstetricians practicing in areas with low mal-

practice claim frequency and premiums. The

odds of a Caesarean delivery in a hospital with

the highest frequency of obstetric malpractice

claims were 32 percent higher than the odds of a

Caesarean delivery in a hospital with the lowest

f’requency of obstetric malpractice claims (128).

Two OTA-sponsored research contracts that at-
tempted to relate physicians’ utilization rates to
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their actual or perceived malpractice  risks failed to
find significant relationships between the risk of
malpractice and physician behavior:

A study of 1,963 low-risk pregnancies managed

by 209 physicians in Washington State failed to

find a significant relationship between physicians’

personal malpractice suit history or the malprac-

tice claims rate in the county and the use of se-

lected services, such as diagnostic ultrasound

early in pregnancy, referrals to specialists, and

Caesarean delivery (10).

A study of 835 New Jersey surgeons, cardiolo-

gists, obstetrician/gynecologists, and internal

medicine specialists failed to find a significant

relationship between physicians’ personal mal-

practice suit history and their use of services as

reported in their responses to hypothetical clini-

cal scenarios (73)

Both of these studies were based on a small
number of cases; consequently. failure to find a
significant relationship could mean either that no
relationship exists or that the studies lacked the
statistical power to identify a significant relation-
ship. Also, the New Jersey study did not examine
the malpractice signal that physicians may receive
because they practice in a high-risk locality. Nev-
ertheless, if doctors do react to the strength of the
‘malpractice signals” measured in these studies,
the changes are not large enough to be detectable
in studies of the size reported here.

OTA commissioned one study of “negative”
defensive medicine—the decision not to provide a
service because of concern about the risk of mal-
practice liability or the availability or cost of mal-
practice insurance. That study also failed to find
significant effects:

Doctors active in obstetrics in New York State in

1980 who experienced rapid increases in mal-

practice insurance premiums between 1980 and

1989 were NOT found to be more likely than phy-

sicians with lower premium increases to withdraw

from obstetrics practice during the same period

(81).

RECENT FACTORS AFFECTING THE
AMOUNT OF DEFENSIVE MEDICINE
OTA staff talked with over 100 physicians and
health care professionals about their beliefs re-
garding the existence and frequency of defensive
medicine. These conversations reinforced the
findings of opinion surveys that many physicians
believe defensive medicine is an important and
growing phenomenon that distorts their medical
judgment in ways they find very troubling.

Perceptions of increasing risk may arise from the
continual development of new diagnostic tech-
niques and improved therapies for serious condi-
tions. Both of these technological trends could
make the consequences of not testing more seri-
ous. The availability of more accurate or early
tests or new therapies changes a natural risk—for
example, the risk of death from disease—into a
preventable risk, and places a new burden on the
physician to correctly interpret the results of the
test. When a medical technology is new, physi-
cians may have greater uncertainty about the ap-
propriate indications for its use and therefore more
conscious concern about the potential for liability:

A urologlst interviewed by OTA described hls

practice of ordering a prostate specific antigen

(PSA) test, a screening test for prostate cancer

first available in 1990, on all men over age 5 0

who come to his office, regardless of their com-

plaint, and despite his belief that the test may, in

the end, do more harm than good

A cardiology fellow who makes daily decisions

about the choice of clot-dissolving drugs in heart

attack patients described the difficulty she and

her colleagues are having evaluating the evi-

dence on the relative effectiveness of newer ver-

sus older drugs under specific conditions of use

and in different kinds of patients She and her

colleagues openly discuss the potential for a

malpractice suit if a patient dies when the less

costly thrombolytic agent is used
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The fear of malpractice does not operate alone to
stimulate the diffusion of new technologies, how-
ever. As with all medical practices, a complex
array of factors influences physicians’ decisions
to adopt new technologies:

In an OTA-sponsored study of low osmolality con-

trast agents (LOCAs), a new kind of contrast me-

dia injected in patients undergoing certain diag-

nostic x-ray examinations, Jacobson and

Rosenquist found that legal concerns ranked

seventh out of 11 possible factors in decisions on

whether or not to use this expensive new technol-

ogy. Clinical factors, such as patient safety and

comfort, were ranked as the most important de-

terminants by the responding physicians (105).

Another reason for growing concern about the
malpractice system is that the negative conse-
quences to physicians of being sued appear to be
on the rise. For the majority of physicians, a single
malpractice suit does not have a significant impact
on personal finances or professional status. Re-
cent federal and state laws requiring reporting of
malprtictice claims to a central repository. how-
ever, may increase the professional and financial
significance of even a single lawsuit in the minds
of physicians.

Since 1990, federal law has required malprac-
tice insurers to report all payments on behalf of a
physician to a National Practitioner Data Bank
(NPDB). The NPDB maintains a short narrative
on the incident. and this information must be ac-
cessed by hospitals when hiring new staff and ev-
ery two years for review of current staff (45 C.F. R.
Sec. 60. 10). It can also be accessed by other poten-
tial employers. Some states also have malpractice
reporting requirements tied to licensing or disci-
plinary processes.

None of the federal or state databanks currently
in place is open to the general public. Yet the ongo-
ing debate as to whether to allow public access to
the federal NPDB ( 165) may have already in-
creased physicians’ anxiety about being sued.

THE IMPACT OF MALPRACTICE REFORM
ON DEFENSIVE MEDICINE
OTA assessed the impact of malpractice reforms
on the practice of defensive medicine. Other im-
pacts of malpractice reform may be as or even
more important than defensive medicine, includ-
ing impacts on:

■ the quality of care,
■ the physician-patient relationship,
● access to the legal system,
■ the adequacy of compensation for medical inju-

ries.

These other impacts of malpractice reform have
been reviewed extensively elsewhere (12,21,37,
102,122,191 ,208a,243) and are not discussed at
length in this report.

Predicting the impact of any malpractice re-
form on defensive medicine is very difficult, be-
cause there is little understanding of which specif-
ic aspects of the malpractice system actually drive
physicians to practice defensively. Is it simply dis-
taste for having one’s clinical actions called into
question? Is it distaste for having one’s actions
judged by lay juries? Is it a desire to avoid court
trials? Is it a fear, however unfounded, of being fi-
nancially ruined? Or is it the belief that the legal
standard of care is so capricious that the system of-
fers no clear guidelines for how to avoid liability?

The relative importance of each of these factors
in explaining motivations for defensive medicine
will determine the effect of specific malpractice
reforms on defensive medicine. For example, if
physicians are afraid only of the extremely low
chance of financial ruin, then reforms that elimi-
nate the possibility of such an event might reduce
defensive medicine even with no major changes in
the system. But if physicians abhor the prospect of
having to defend their judgment in any forum,
then malpractice reformers would have to find
ways to substantially reduce the frequency with
which claims are brought, regardless of the proc-
ess for resolving those claims.

OTA assessed how different kinds of tort re-
forms would address the various aspects of the
malpractice system that might motivate physi-
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shortening the statute of limitations (the time
period in which a suit can be brought),

limiting plaintiffs’ attorney fees,

requiring or allowing pretrial screening of
claims,

placing caps on damages,

amending the collateral source rule (requiring
or letting the jury reduce the award by the
amount received from health or disability in-
surance), and

periodic payment of damages (instead of up-
front lump-sum payment).

Although some of these reforms effectively limit
the direct costs of malpractice (i.e., malpractice
insurance premiums) (236), evidence of their ef-
fect on defensive medicine is weak.

The best evidence that physicians’ behavior
can be altered by reducing the frequency with
which plaintiffs sue, or the amounts that can be re-
covered when they do, comes from a study of the
impact of malpractice risk on Caesarean delivery
rates in New York State ( 128, 129). That study,
which found a systematic relationship between
the strength of various malpractice risk measures
(i.e., claim frequency and insurance premiums)
and Caesarean delivery rates, is consistent with
the hypothesis that tort reforms that reduce claim
frequency or malpractice premiums will reduce
defensive behavior. Yet. it is unknown how far
Localio’s findings for obstetricians and Caesarean
rates can be generalized to other states, specialties.
clinical situations, or procedures-especially in
light of the failure of other studies funded by OTA
to find a correlation between malpractice risk and
clinical behavior.

To the extent that physicians respond not to the
absolute risk of suit but to their inability to predict
what kinds of behavior  will lead to a suit, they may
behave defensively even in the face of very low
malpractice risks. Malpractice reforms that limit
damages or reduce claim frequency without mak-
ing the system more predictable may not have
much effect on defensive behavior. In the early
1970s, when malpractice claim frequency and
premiums were quite low compared with today’s
levels, there was still considerable concern about
defensive medicine ( 13, 14,20,58,243).

Some experts have suggested that states (or  the
federal government) develop compensation
guidelines to help juries determine a “fair” award
for noneconomic damages (i.e.. “pain and suffer-
ing”) (23a). The guidelines would be keyed to
characteristics of the plaintiff  and his or her inju-
ries. including age and type or level of disability.
This approach would be less punishing to serious-
ly injured plaintiffs than a single cap on damages
applicable to all cases, and it would also promote
consistency in amounts awarded across juries and
jurisdictions.
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greater use of clinical practice guidelines as the
standard of cam,
enterprise liability,
alternative dispute resolution (ADR), and
selective no-fault malpractice systems.

Clinical Practice Guidelines
A larger role for clinical practice guidelines in
medical malpractice litigation is being tested in a
small number of states. The State of Maine’s on-
going experimental program has become a model

for such efforts. In Maine, selected guidelines can
be used as an affirmative defense (i.e., a complete
defense if it can be shown that the defendant ad-
hered to the guidelines). The state has recently
adopted guidelines in areas of practice thought to
involve substantial defensive medicine (e. g., Cae-
sarean deliveries, cervical spine x-rays for head
injury, preoperative testing).

The Maine guidelines were written in part to re-
duce defensive medical practice. For example,
Maine’s guideline for cervical spine x-rays pro-
v ides physicians with explicit criteria for when it
is not necessary to obtain such an examination. If
these guidelines are upheld in court, physicians
may be able to rely on them for legal protection
when they decline to perform such a test.

There is some evidence that the Maine initia-
tive has reduced defensive medicine in some Se-

lect procedures (e.g., cervical spine x-rays in
emergency rooms). Because the number of clini-
cal situations in which such guidelines can be ap-
plied is limited, however, these approaches may
not have much of an impact overall on medical
practice or health care costs.

Even under the current legal system, where
guidelines carry no greater legal weight than other
expert testimony, the continued development of
clinical practice guidelines by professional
groups and governments might reduce defensive
medicine in certain areas if they help clarify the le-
gal standard of care.

The greatest potential benefit for increasing the
use of guidelines in the tort system is that they of-
fer a method for selectively addressing problems
of defensive medicine by differentiating proce-
dures that are appropriate from those that are not
worth their medical risks and costs. They can also
address instances in which defensive medicine is
practiced unconsciously by alerting physicians to
the new standard of care as reflected in the guide-
lines.
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It is worth noting, however, that guidelines are
generally developed by panels of experts (usually
dominated by physicians) who, for a variety of
reasons, may recommend aggressive use of diag-
nostic and therapeutic interventions without con-
sideration of the implications for health care costs.
For example, prior to the 1992 reauthorization of
the federal government new guideline develop-
ment program, the expert groups developing the
guidelines were advised to consider only medical
effectiveness and risks, and not the cost, of inter-
ventions (241 ). Moreover, when there is a great
deal of uncertainty about the relative effectiveness
of alternative courses of action, the developers of
guidelines often demur from taking a stand and
instead provide an array of diagnostic and treat-
ment options, leaving it to the physician to make
the choice. Thus, the net impact of the general
trend toward more development of practice guide-
lines on defensive medicine is unclear.

Enterprise Liability
The main feature of enterprise liability is that the
physician would no longer be personal] y liable for
his or her malpractice. Instead, the institution in
which the physician practices, or the health plan
responsible for paying for the services, would as-
sume the physician’s liability.

Enterprise liability promises certain efficien-
cies; for example, eliminating the costs of suits in-
volving multiple defendants and thereby facilitat-
ing settlement. It could also promote better quality
control within institutions and health plans while
relieving physicians of some of the psychological
burdens of a malpractice suit.

Although the physician would not be named in
the suit and may not have as great a role in the pre-
trial discovery process, if the case does go to trial,
the physician would probably be the primary wit-
ness. (Presently, only 10 to 20 percent of malprac-
tice cases go to trial.) Thus, although there maybe
some psychological benefit to physicians of not
being held personally liable, they may still feel

burdened by the prospect of having to defend their
actions in court.

The number of claims against health plans or
institutions could go up under enterprise liability
if patients feel more comfortable suing institu-
tions than suing their own doctors. If doctors find
themselves being witnesses in a larger number of
suits, and subject to greater oversight and possibly
disciplinary action by the institution in which they
practice, they could become even more fearful of
malpractice and, hence, practice more defensive
medicine.

The enterprise that assumes the liability would
have incentives to limit potential suits and im-
prove the quality of care. Enterprise liability may
not, however, lead to a reduction in the kinds of
defensive medicine whose costs are high in rela-
tion to their potential benefits unless the organiza-
tion also has incentives to limit health care costs.
If the organization that assumes liability has no fi-
nancial incentive to control health care costs, it
may target its quality control efforts to eliminate
all adverse events and charge patients or their in-
surers for defensive procedures with low benefits
and high costs.

Alternative Dispute Resolution
ADR can take many forms, but a common attrib-
ute of most such programs is that the dispute is
heard or decided by one or more arbitrators or me-
diators rather than by a jury. The ADR proceeding
is often less formal, less costly, and less public
than a judicial trial.

ADR can be nonbinding or binding. For non-
binding ADR, the case can still proceed to trial.
Therefore, if physicians practice defensively out
of anxiety about court trials, binding ADR may be
the better approach to reduce defensive medicine.

The most feasible approach to binding ADR is
voluntary pretreatment contracts between patients
and providers (or between patients and health
plans) in which the parties agree prior to treatment
to arbitrate any malpractice suit that might arise
from that treatment. This approach has not been
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tried very often because of present uncertainty
about the enforceability of such contracts.6

To the extent that physicians believe an ADR
system is more fair than the judicial system, they
might practice less defensively. Also, cases would
not go to public trial under binding ADR, so if
physicians abhor the publicity of a trial, they
would be relieved of that concern.

On the other hand, arbitrators may be more
likely to reach compromise decisions rather than
completely exonerate the physician. Physicians
might find they are held liable more often in ar-
bitration than in trial. An increase in liability find-
ings could make physicians more defensive.

Finally, ADR may increase the frequency of
suits, because the cost of bringing a claim should
be lower and plaintiffs may find arbitration less in-
timidating than civil litigation. To the extent that
physicians react to increasing claim frequency by
becoming more defensive, this feature of ADR
could increase the practice of defensive medicine.

Like the traditional malpractice reforms, any
effect of ADR on defensive medicine would be
general; ADR could not provide specific guidance
about which defensive medical practices are, and
which are not, worth their costs.

The American Medical Association/
Specialty Society Medical Liability Project
Another ADR model has been proposed by the
American Medical Association and 31 national
medical specialty societies (AMA/S SMLP). Each
state’s medical licensing board would have exclu-
sive authority to hear and decide malpractice
claims. The newly expanded medical licensing
boards would consist of seven members, with no
more than three coming from the health profes-
sions,

The AMA/SSMLP proposal outlines in detail
the process for claim resolution and proposes cer-
tain revisions in the legal rules to be used, includ-
ing a cap on damages and a change in the legal
standard of care to more explicitly recognize re-

source limitations. For plaintiffs, the plan offers
easier filing of claims and free legal services once
a claim is judged to have merit. Most cases would
probably be decided by a claims investigator, a
single physician, or a hearing examiner, depend-
ing on the stage at which they are resolved.

Although the proposal would eliminate physi-
cians’ anxiety about court trials, linking malprac-
tice claim resolution with medical licensing could
make physicians apprehensive in another way. In
addition, if the AMA is correct in its prediction
that many more injured patients would file claims
under such a system, physicians could find them-
selves named in more claims. Both of these fac-
tors—higher claims frequency and the increased
link between malpractice claims and formal disci-
plinary bodies--could increase incentives to prac-
tice defensive medicine.

On the other hand, if the determinations of the
medical boards improve the consistency of find-
ings of negligence, physicians may get clearer sig-
nals about which kinds of defensive medicine will
protect them from disciplinary actions. Thus, the
system may differentiate better than the present
system between “good” and “bad” defensive med-
icine.

Selective  No-Fault
Under a selective no-fault system, medical experts
would identify categories of medical injuries that
would be compensable without a determination of
fault on the part of the physician. When these inju-
ries occur, patients would be compensated through
some kind of administrative system. Claims not in-
volving these injuries would still be compensated
through either a judicial system or an ADR sys-
tem, retaining negligence as the liability standard.

Virginia and Florida have implemented no-
fault systems for a selected set of severe birth-re-
lated injuries. These injuries were chosen because
the issue of causality is very muddled in these
cases (i.e., it is difficult to prove that an injury did
not result from the birth process). Although the

6 The courts often scrutinize the fairness of such contracts, because the health care provider usually has superior  bargaining p)wer.
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two programs have been operational for close to
five years, no studies have documented whether
these programs have increased the availability of
obstetric care or changed the use of any obstetric
procedures.

A selective no-fault system with broader ap-
plication across a wide array of clinical situations
has been proposed by researchers since the early
1970s (2, 19,22 1). The developers of this proposal
have identified about 150 “accelerated compensa-
tion events” (ACES), defined by adverse outcom-
es resulting from certain clinical actions or omis-
sions. These adverse outcomes should be avoid-
able with good medical care. Under their propos-
al, injuries falling into an ACE category would be
compensated quickly and with no inquiry into
negligence.

Selective no-fault goes further than enterprise
liability in relieving the physician of personal li-
ability; it should therefore reduce some pressures
to practice defensively, Yet compensation under
an ACE may still carry a personal stigma for the
physician.

ACES can and probably would be used to moni-
tor the quality of care as well as to determine com-
pensation, and physicians might be disciplined if
they are implicated in a large number of ACES.
Some ACES involve failure to diagnose a fatal
condition, such as breast cancer. If, as OTA con-
tends, a substantial proportion of defensive medi-
cine involves extra tests and procedures to avoid
very unlikely but serious consequences, physicians
may feel as compelled to practice defensively to
avoid an ACE as they do to avoid a malpractice suit.

DEFENSIVE MEDICINE IN AN ERA OF
HEALTH CARE REFORM
Positive defensive medicine as it is practiced
today evolved in the context of a fee-for-service

health care system in which physicians for the
most part faced little or no financial penalty and
sometimes were financially rewarded when they
ordered or performed extra tests and procedures.
Even the growth of health maintenance organiza-
tions (HMOs), which put plans at risk of exceed-
ing their capitated budgets, has not changed this
reality for most of the health care system.7

As noted above, OTA concluded that most de-
fensive medicine practices are not completely
wasteful but instead reflect the tendency of liabil-
ity concerns to push physicians’ tolerance for
medical risks of a bad outcome to extremely low
levels. The fee-for-service system of third-party
payment both empowers and encourages physi-
cians to practice very low-risk medicine.

A new health care delivery system may evolve
in the coming years as a consequence of health
care reform. Whether the new system actually
changes the financial incentives to order or per-
form tests and procedures remains to be seen, but
some proposals clear] y do envision a new set of in-
centives. In particular, proposals that embody
managed competition as a governing framework
for the organization of the health care system
would create incentives for health plans to reduce
the number of procedures used by their members.

Just as the malpractice system may push doc-
tors’ tolerance for medical risks to low levels,
managed competition may provide a countervail-
ing force to raise it back up. Indeed, a critical ques-
tion regarding managed competition is how quali-
(y of care will be monitored and enforced in plans
where incentives to cut costs are strong.

For all its problems, the medical malpractice
system is designed to hold the medical profession
to an acceptable level of quality by deterring neg-
ligence. Whether the current malpractice system
is effective in achieving this objective is a matter

x ~anaged  ~onll)cl;tl{)n  in thl~ rew)rt  rcfer~ to ii s}stcn~  ITI w h]ch each ct)nsumer cht~(~scs  ammg ctmlpctmg health plans  that offer a Slandard

set of herwfits  at different prices  ( I.e., prcmlunw  ). Ct)n~pet]t Itm ammg plans f~w patlcnts {In the b;is I~ t)l prlcc as w cII a~ qual  Ily would presumably
force  plans to l(N)k f[)ropp)rtunl[lcs  toel]nllnatc  wasteful t)ronl} nlarginall>  useful  sm Ices. In acid ItI~)n, the Acinl]nlstratlon  ”s propml Imposes
caps (m increases in health  Insurance  prcn)lunl~.  I t I\ CR Pcctccl th;i[ plans will c~crt greater Intlucncc on thclr participant Ing  d(xtt)rs and hospitals
to k’ more cost  c{mscl(ws in making  clln]u<il  dckli](ms.
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of debate. OTA found only one study that tested
the deterrent effect of the malpractices system, and
that study failed to show an effect:

In an attempt to estimate the deterrent effect of

the malpractice system, researchers at Harvard

University recently analyzed the relationship be-

tween the number of malpractice claims per neg-

ligent injury and the rate of negligent injury in

New York State hospitals in 1984. They failed to

demonstrate a statistically significant relationship
between malpractice claim activity and the rate
of negligent injury in a hospital (254).9

Nevertheless, given new incentives to do less
rather than more in a “reformed” health care sys-
tem, major reforms of the medical malpractice
system that reduce or remove incentives to prac-
tice defensively could reduce or remove a deter-
rent to providing too little care at the very time that
such mechanisms are most needed.

Ultimately two questions must be answered as
the United States moves to a new health care sys-
tem:

what level of medical risk are the American
people willing to bear for the sake of cost con-
tainment?

what quality assurance mechanisms should be
used to decide on and enforce adherence to that
level?

Under the malpractice system as it is currently
configured, juries help decide the acceptable level
of medical risk in at least some cases. Better meth-
ods may exist, but until such alternatives are tried
and tested, the advisability of major changes in the
malpractice system is a policy issue that deserves
careful consideration.

POLICY OPTIONS
OTA’s assessment of the extent of defensive medi-
cine will not close the debate on how often such

practices are performed, how costly they are, or
how much they affect the quality of care. Al-
though physicians do not appear to consciously
practice defensive medicine as often as they say
they do, the malpractice system may have a subtle
and cumulative effect over time on what physi-
cians believe is the appropriate level of care. This
unconscious component of defensive medicine
may comprise a large part of the defensive medi-
cine “problem.” Yet, an unknown proportion of
both conscious and unconscious defensive medi-
cine improves the outcomes of patient care.

A reasonable goal of federal policy would ~be to
reduce physicians’ ability or incentives to engage
(either consciously or unconsciously) in defen-
sive practices whose benefits to patients are not
worth their costs. Finding specific policies that
move the health care system toward that goal is
not so easy, however.

Below are four specific options for addressing
the problem of defensive medicine. Each is
imperfect, some more so than others. OTA has
provided a rationale for suggesting that certain of
these options provide a sharper scalpel than others
for excising the “bad” practices while retaining
the “good.” Finally, each policy option has differ-
ent implications for fairness and equity to pa-
tients. These implications are laid out in the dis-
cussion following each option.

Reduce the strength of the malprac -
tice signal by mandating traditional tort reforms
that limit plaintiffs’ access to the courts or poten-
tial compensation.

Some traditional tort reforms, particularly caps
on noneconomic damages and elimination of the
collateral source rule, have been shown to reduce
malpractice premiums consistently in a number of
studies. Any tort reform that makes it more diffi-
cult to prove liability or less potentially remunera-
tive for a plaintiff to file and pursue a malpractice
case should reduce claim frequency or payouts.

9 Lack  {~f statistically significant findings in this case may  result  from  the small  sample  of ht)spi[als  in the study. The estimated  effect of [he
malpractice system (m negligent injuries was rwg:itive. though not statistically significant.
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That malpractice premiums are lower in the pres-
ence of these reforms is therefore not surprising.

The evidence linking frequency of claims and
malpractice premiums to the frequency with
which physicians practice defensive medicine is
sparse, consisting of one study showing that lower
claims frequency and lower premiums are
associated with lower rates of Caesarean deliver-
ies (128). (Smaller studies of other procedures
commissioned by OTA failed to find an effect. )
That study did not address the effect of differences
in Caesarean delivery rates on patient outcomes.
Thus, while the very limited existing evidence
supports the notion that defensive  medicine  might
be sensitive to the general strength of the malprac-
tice signal, the existence of the effect across differ-
ent procedures and the impact on the quality of
care are unknown.

The main problem with using the traditional re-
forms to reduce defensive medicine is that they do
not target the practices that are likely to be least
medically beneficial. In reducing physicians gen-
eral anxiety about being sued or having unlimited
financial exposure, the y may also weaken whatev-
er “deterrence” value the current malpractice sys-
tem provides, with no quality assurance system
offered in its place to otherwise hold physicians
accountable for the care they render.

Some traditional tort reforms, particularly
those that limit potential compensation (e.g., caps
on damages or mandatory periodic payment of
damages), affect the vety small minority of plain-
tiffs who receive high damage awards. These are
disproportionately those with the most severe in-
juries. Not only does this raise the issue of fairness
to victims of negligence, but it ~UISO sends a  signal
to physicians that the most serious results of mal-
practice will have more limited financial conse-
quences.

form has been settled.

A "go-slow" approach to malpractice reform
would permit state and federal policy makers to

assess the incentives and quality assurance mech-
anisms inherent in health care reform before
changing the basic structure of the malpractice
system.

While this approach would avoid the potential
for removing whatever "deterrence” value the cur-
rent malpractice system offers before alternative
quality assurance mechanisms are in place, it
could also put the malpractice system in direct
conflict with the incentives inherent in health care
reform. In particular, under health care reform.
physicians may feel pressure to make cost-benefit
tradeoffs in their clinical choices. Yet the current
legal standard of care does not explicitly recog-
nize cost concerns as a legitimate input into c1ini-
cal decisionmaking.

Over time, cost-benefit tradeoffs may become
integrated into the customary standard of care  and
the courts will defer to this new standard of care.
However, there is likely to be a transition period in
which the physician will be pushed to conserve re-
sources but will not be provided legal protection
for those decisions. This could lead to new ten-
sions among physicians. patients, and patients’
health plans.

One kind of malpractice reform that will be
useful regardless of the shape of health care re-
form is the development  and  enhanced  use  as evi-
dence in the courts of’ clinical practice guidelines
covering situations in which defensive medicine
plays a substantial role.

OTA found that Caesarean deliveries and head
injuries in emergency rooms are two c1inical situa-
tions in which defensive medicine is a major prob-
lem. Other possible subjects for guideline devel-
opment include procedures for followup of
routine mammography (see chapter 2) and routine
preoperative testing ( 125).

The federal government already has the admin-
istrative mechanisms in place to sponsor guide-
line development efforts in areas identified as high
potential sources of inappropriate defensive prac-
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tices. The Agency for Health Care Policy and Re-
search’s Office of the Forum for Quality and Ef-
fectiveness in Health Care could sponsor the
development of such guidelines and dissemina-
tion to the states. It could also act as a clearing-
house for similar defensive-medicine targeted
guidelines developed at the state level.

The development and dissemination of guide-
lines linked to specific problems of defensive
medicine may be enough to encourage states to
adopt legislation that would give them greater
weight in court and thus help clarify the standard
of care. Alternatively, the federal government
could mandate changes in state civil procedure to
make it easy to introduce such guidelines as evi-
dence or to enhance their evidentiary weight.
Constitutional issues would have to be considered
in designing any such federal legislation.

The impact of this approach on defensive medi-
cine is more predictable than other reforms, be-
cause guidelines would be targeted to specific
areas where defensive medical practice is preva-
lent and widely agreed to promote medical prac-
tices with low expected benefits and high costs.

The overall impact on health care practices and
costs is likely to be small, however. There are
probably a very limited number of clinical situa-
tions in which such guidelines could be developed
with sufficient specificity to provide clear-cut
clinical guidance and legal protection. In addition,
even if clinical practice guidelines do indicate
when a procedure need not be ordered, there is no
guarantee that physicians will substantially
change their behavior to conform to such guide-
lines.

It must also be recognized that such guidelines,
when legislatively mandated for use in malprac-
tice cases, are implicitly setting upper limits on
the cost that society is willing to bear for small im-
provements in health outcomes. Who makes these
decisions (e.g., physician groups, broadly repre-
sentative public commissions) may affect the ac-
ceptability of guidelines to practicing physicians,

their legal status, and the degree to which they re-
flect society’s true preferences.

● “ ● Establish demonstration projects of

malpractice reforms that either remove or limit
the physician’s involvement  in the litigation proc -
en.

Physicians express dissatisfaction with many
aspects of the legal system, for example, large
noneconomic damages, the jury’s ability to deter-
mine the standard of care, and the quality of expert
witnesses.

Although traditional tort reforms may reduce
physicians’ anxieties about being sued or finan-
cially ruined, they do not eliminate the threat of
being sued and do nothing to clarify the standard
of care. Reforms that relieve the physician of per-
sonal liability may be more likely to reduce defen-
sive medicine. The two most promising reforms
from this perspective are:

■ selective no-fault compensation systems using
ACES, and

■ enterprise liability.

If personal liability is retained, then reforms that
significantly alter the nature of the physician’s in-
teraction with the legal system to provide greater
consistency in outcomes and payouts may have
some impact on defensive medic inc. Such re-
forms include:

■ programs to encourage the use of binding ar-
bitration, and

■ the AMA/SSMLP administrative proposal.

The impact of these reforms on defensive medi-
cine is unknown. However, any reform that re-
lieves the physician of personal liability could
also have an adverse impact on the quality of care.
To counter this effect, quality control systems
would need to be in place. If these systems used
sanctions to ensure quality, they could also
prompt defensive medical practice. Much would
depend on whether physicians perceive new quali-



t y control systems as rational and fair—two adjec-
tives rarely used by physicians to describe the tort
system.

Because of the many uncertainties about the
impact of these reforms on defensive medicine
and the quality of care, state-level demonstrations
may be warranted to evaluate these more innova-
tive alternatives before full-scale commitment to
any particular model.
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Finally, the savings generated through reduc-
tions in defensive medicine, which are likely to be
modest overall, are unlikely to offset the addition-
al costs of some of these reforms. In particular, a
selective no-fault system and the AMA/SSMLP
administrative proposal will probably substantial-
ly increase net expenditures for medical injury
compensation.


