Policy
Issues 4

OSHA AND THE CURRENT CONGRESS tion). Among the numerous provisions, H.R. 9
t the time of this report's completion specifies guidelines for the conduct of scientific
(late August 1995), various committees risk assessments and benefit/cost analyses and
of the current (104th) Congress arecomman_ds th(_a use of these findings in “major”
actively considering a number of bills rulemakings (i.e., for risk assessments, a rule
that could directly affect OSHA's proceduresimposmg $25 million annual effect on the econ-
and regulatory activities. Many of the initiatives ©MY; and for benefit-cost analyses, a rule impos-
now under debate represent substantial reconsi#’d $50 million annually). It also mandates
erations of the agency’s procedures and Capab”ponsideration of the expected balance of benefits
ties. and costs (or cost-effectiveness) to be realized in
“Regulatory reform” continues to be a majorsetting standards and removes the long standing
topic of attention—with principal themes includ- restriction against judicial review of small busi-
ing the conduct of scientific risk assessments, thB€SS regulatory impact analyses prepared in
analysis of benefits and costs, the consideratiopccordance with requirements of the 1980 Regu-
of benefit-cost balancing in rule promulgation, latory Flexibilty Act.
and expansions in the scope of judicial review of In the Senate, S. 343 (the Comprehensive
regulatory analyses. This broad area of issues h&zegulatory Reform Act of 1995) has received
been the subject of numerouslls since the greatest attention in the last several months.
beginning of the session. Most such proposals, i6.343 also requires extensive risk assessment and
enacted, would affect OSHA along with manybenefit/cost studies for: “major” regulatioise.
other federal regulatory agencies. a gross annual economic effect of $50 million).
Early last March, the House passed H.R. 9n addition, the bill mandates a showing that the
(the Job Creation and Wage Enhancement Act dfenefits of a proposed regulation justify the costs
1995), which rolled together several existingimposed on society, widens the scope of judicial
bills, including H.R.1022 (addressing risk review to encompass nearly all such analyses,
assessments), H.R. 926 (benefit-cost analysiexpands the opportunities for regulated parties to
regulatory flexibility), H.R. 925 (private prop- sue federal agencies over their adherence to
erty rights), and H.R. 830 (paper work reduc-administrative procedures, and allows individu-
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als to petition agencies to modify @voke regu- establish cooperative programs to allow busi-
lations. Competing bills exist in the form of S. nesses to consult with state officials on OSH Act
291, S. 333, and S. 1001—which, in mostcompliance matters. S. 917 ( the SmalsBwess
respects, would institute less extensieforms Advocacy Act) would create new mechanisms
in existing regulatory procedures than S. 343 hator small businesses to become involved in
proposed. OSHA'’s (and EPA’s) regulatory development
In another initiative, the House Governmentefforts. Several other current bills deal with spe-
Reform and Oversight Committee, in mid-July, Cific aspects of workplace hazard protections.
approved H.R. 994 (the Regulatory Sunset and Finally, as discussed in the previous chapter,
Review Act of 1995), which would require agen- OSHA'’s budget appropriation for the coming fis-
cies to review many existing regulations over aCal year is currently a majoopic of debate. The
seven year period and modify or revoke thosé’resident’s proposal (of February 1995) speci-
determined to be unnecessary, outdated, df¢d FY96 funding for OSHA of around

overly burdensome. A similar proposal has beerp347 million, —about 11 percent above the
introduced in the Senate (S. 511). $313 million level in the current year. Nonethe-

less, in recent action (August 1995), the House
approved an FY96 Labor-Health and Human
Services-Education appropriatiohdl that allo-
cated only$264 million to OSHA, a 16 percent

There are also a number lifls focusedmore
narrowly on OSHA, with some proposing sub-
stantial revisions of OSHA's regulatory mission

and procedures. H.R. 707 (the OSHA Reform ,
decrease over the current year's level. The corre-

Act of 1995) proposes broad reforms in the : . A .
, . . . L sponding Senatbill remains in progress at this

agency’s practices, including establishing bene-ime

fit-cost balancing as a formal basis for standar '

setting, mandating that an increased share of tgs

agency’s budget be devoted to technical assi JISCUSSION OF SALIENT ISSUES

tance and other consultive services ifatustry, ~ The present study has, for the most part, concen-

increasing the incentives faluntary compli- trated on several particular aspects of the

ance, and revising the basis for the agency’s corfgency’s policy analysis activities and has not

duct of on-site inspections. A similar bill in the taken on the full range of issues encompassed by

Senate, S. 592 (the Occupational Safety anE_he wide breadth of Congress’s current legisla-

Health Reform Act of 1995), also contains far-tive agenda on OSHA. Nonetheless, there are a

reaching proposals, including those for increashumber of matters on which this study’s main

ing the influence of scientific risk assessmentd€as of inquiry intersect with current congres-

and benefit-cost balancing in standard settingSional concerns. A number of observations on

transferring NIOSH to the Department of Labor, h€S€ issues follow below.

mandating the conduct of comprehensive evalua- ] ] ]

tions of the costs and benefits of existing OSHAL Consideration of Regulatory Impacts in
standards every several years, arahting the Rulemakings

formation of employer-employee safety commit-1t is apparent from the many rulemaking records
tees to deal with workplace hazard reductionexamined in this study that OSHA already
H.R. 1433 (the Occupational Safety and Healthldevotes a good deal of attention to the assess-
Administration Consultation Services Authoriza- ment of regulatory impacts (i.e., compliance
tion Act) proposes that the Secretary of Laborcosts, expected benefits, feasibility of economic

1H.R. 750 (the Worker Protection Warnings Act) would require the establishment of uniform khthedssing the proper procedures
and effectiveness limits for personal protectiveipopent. H.R. 1783 (To Require @fges in Regulations dar the OSH Act) would mod-
ify the prevailing procedures governing the use of respirators in oxygen deficient or hazardous chemical containing environments.
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burden imposed, ripple-through effects tobenefit and cost information OSHA already rou-
directly affected industries and the larger econtinely assembles for its rulemakings, it is appar-
omy) in its standard setting activities. The sub-ent that the enactment of new laws in this vein
stantial body of case law interpreting thewould not usher the agency into some vastly new
agency’s procedural burdens, the various execuulemaking landscape Although, it would cer-
tive orders (commanding the preparation of “regtainly drive the agency to devote greater atten-
ulatory impact analyses”), and subsequention on the record to showing how the expected
legislation (particularly, the Regulatory Flexibil- costs of an intended new regulation would be
ity Act) arising since promulgation of the OSH “balanced” by the benefits of the hazard reduc-
Act in 1970 have ected a comprehensive set oftions to be realized. In addition, stakeholders
mandates for preparing such analyses as a rounsatisfied with such findings and their rationale
tine feature of rulemakings. Since the later 1970%ill, no doubt, have received another possible
the agency has implemented a set of analyticdtasis for challenging OSHA’s regulatory iacts
procedures intended to be responsive to thedg the courts.

requirements. Rulemaking records since that It appears that, under such a revised rulemak-
time have generally accorded substantial attering regime, OSHA would have strong incentive
tion to regulatory impact matters—and in thisto seek to quantify more comprehensively than it
respect vastly “outweigh” the records of earliernow does the full range of benefits expected to
rulemakings. result from a new standard, and to revise its fea-

OSHA standards are not formally establishediPility analysis procedures toare nearly pro-
on the basis of explicit benefit-cost compari-Vide “most likely” forecasts of industry control
sons—largely because of the way Congress orig€SPonses and compliance spending. These

inally wrote the OSH Act and the subsequen@Ctions would represent a significant and meth-
interpretations of the courts. Nonetheless, th@dologically appropriate deepening of the “feasi-

agency has, for some time, routinely prepare®lity” analyses the agencyiready prepares, but

and submitted to the record considerable inforP0th aré resource intensive additions arailig
urely require a greater level of resources that

mation on both the estimated costs and the mo )

easily quantified benefits of intended standards. SHA. now normally devotes to its regulatory
In part, this has been done to comply with theanalyss efforts. .

aforementioned, externally imposed require- 1he effects of such revisions of the agency’s
ments for preparation of regulatory analyses. gufecision framework on the content of_ future stan-
it is also apparent that stakeholders’ (often comdards would probably not be uniform, and,
peting) estimates and perceptions about the baflePending on the hazard at issue, might support

ance between incremental costs and benefits t%"e promulgation of either mor less stringent

result from a new regulation often become acompllance requirements than are produced

prime consideration in the usual administrativeunderthe present policy decision logic.
flow of rulemakings.

Elevating the role of benefit-cost consider-J Knowledge about Regulatory Outcomes
ations in rulemakings is one of the major objec-Adequate workplace health and safety protec-
tives of many of the “regulatory reform” bills tions are too important a public policy matter and
now before Congress. In view of the substantiaDSHA’s rulemaking activities so long heatedly

2 A second major element of many of the “regulatory reform” bills Congress is now considering consists of provisions to expand the role
of risk assessmenta rulemakings. This analytic area has not been a focus of this project, butgarertgfrom the numerous rulemaking
records examined that the consideration of scientific risk assessment findings is alreadyaadwajatine aspect of OSHA's decision logic.
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debated for there to be as little systim infor-  consider the issues involved in mounting this
mation as there is that characterizes the actudind of analytic activity on a more routine basis.
regulatory outcomes in affected industries. Nevertheless, it needs to be recognized that
Admittedly, the evaluation task is a challeng-such research, even at a fairly modest level of
ing one. Safety and health standards change hagffort, will be time and resource-intensive. Fur-
ard circumstances and impact industry behaviorghermore, access to and cooperation with indus-
production costs, and profitability amidst or intry for data collection purposes must be
conjunction with myriad other economic influ- adequate—historically, a sensitive public policy
ences that must be sorted out. In additionissue. Should Congress seek to encourage
OSHA's regulatory scope is often quite wide, OSHA’s deeper involvement in such outcomes
spanning many separatedustries and various research, it should take some pains to carefully
classes of establishments. outline its expectations and assure that a satisfac-
Nonetheless, OTA's findings from the casetory level of funding is available in the agency’s
research conducted for this study strongly sugbudget to support theffert. Additionally, it
gest that the regulatory impacts analyses preshould consider reviewing existing statutes gov-
pared in rulemakings often do not well reflect theerning OSHA’s access to industry for data col-
compliance paths chosen by affected industriefction purposes (particularly  Paperwork
or the costs and economic burdens that actuallReduction Act requirements) to assure that an
result. The regulatory analyses OSHA preparegppropriate balance between access for data col-
for rulemakings are specifically intended to dem-ection and protection for industry from intrusive

onstrate the feasibility of proposed rules, and ar@nd overly burdensome data collection will exist.
not necessarily the outcomes most likely to arise.

They cannot be considered a reasonable subsﬁ Understanding the Potential of New

tute for evaluative fidings on actual post-pro- . .
. 9 POSEPIO™ Technology in Hazard Reduction
mulgation outcomes.

OSHA, principal stakeholders, and the publicThe most critical aspects of this report's
generally would, no doubt, be well served by a@ppraisal of OSHA’s current analytic procedures
more routine effort to collect and analyze infor-relate to the comparatively little attention typi-
mation on outcomes (including control measure§ally devoted to considering the role of advanced
adopted, compliance spending in@dy other technologies and production innovations in
production and economic impacts sustainedachieving hazard reductions. The historical
workforce effects, hazard reductions achievedjecord provides ample evidence that intelligently
as a normal part of implementing a standarddirected research and development (R&D)
Such a program would need to be designed argfforts can yield hazard control options that are
implemented with care, to avoid becoming antechnologically or economically superior to the
overly vast, expensive, and intrusive data collecconventional control measures (more ventilation,
tion activity. But reasonably developed, suchmore enclosure) that usually receive the prepon-
information and findings wuld provide valuable derance of attention in the agency’s rulemakings.
feedback to the policymaking process and proSuch measures may also provide avenues to
vide a more solid basis for critically exaririg  achieve “win-win” outcomes for industry and
the various competing claims put forward byworkers, yielding increased protection in a more
stakeholders and other observers. cost-effective manner and perhaps in conjunction

Such an effort is clearly in line with some of with other production benefits, such as produc-
the aforementioned “regulatory review” and tivity increases or improved product quality.
“sunset” legislation presently being considered Nonetheless, the evidence inalies that
by Congress. And indeed, as discussed in th®SHA has not routinely focused its thinking and
previous chapter, OSHA has already begun tanformation gathering in this area. Tracking
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emerging technologies and identifying opportu-generations of hazard control options that are
nities for R&D investments (including the strate- likely to be more effective at addressing work-
gic use of experimental variances or newplace hazards and better capable of pliog
technology demonstration projects) do not play &win-win” options for management and labor to
sizable role in the agency’s current policy plan-adopt.

ning efforts. Most consideration of control tech- QSHA’s increased attention to new technol-
nology options occurs in the context of ongoingogy in these respects would, no doubt, be encour-
rulemakings. But here, the realtid of the rule-  aged by Congress’s expression of interest in the
making process and the agency’s often tightlytopic. Nonetheless, a central consideration is
limited resources for analysis usuaIIy work thssuring that adequate budget resources are

narrow the scope of consideration chiefly toayailable to the agency to support such efforts.
applications of existing, conventional control

meFa?S_“reStH o y o hayeJ Alternative Process Approaches for
ixing this shortcoming would appear to have|qantifving Feasible Controls
a variety of components. OSHA needs to devote fying

more time and effort, independent of particularntérest in the use of alternative policymaking
rulemakings, to tracking and staying abreast oProcedures with greater emphasis on consensus
new technological developments in major appli-Puilding among stakeholders has begowing
cation areas with relevance to industtiaizard for some time. The Clinton Administration’s
control needs. Furthermore, the new tetbgy Executive Order 12866 directs agencies “to
perspective needs to be more explicitly engage@XPlore and, where appropiea use consensual
in the course of rulemaking analyses andnechanisms for developing regulations, includ-
debates—and OSHA needs to exercise mor#'d negotiated rulemaking.” In the past, Con-
leadership in making this widening of the dia-gress also has expressed interest in the
logue on control options happen. In addition, itaPPlicability of such approaches.

appears that OSHA could benefit substantially The cross-national comparisons OTA con-
from closer cooperation with NIOSH and EPA ducted forthis study indicate that other nations
on new technology development and transfersuccessfully promulgate occupational health and
NIOSH represents an important resource fosafety standards using consensual mechanisms
staying abreast of and conducting substantivéi.e., what would be called “negotiated regula-
research on new control technologyptions. tion” in the United States). In most of these
EPA'’s current efforts in promoting the develop- cases, technical and economic fedity consid-
ment and adoption of “pollution prevention” pro- erations are addressed in the context of the gen-
cess technologies represents one area wheegal dialogue among interested parties, rather
linkages with workplace hazard reduction effortsthan as an independent exercise in exacting
could be particularly fertile. quantitative analysis. The early, dirdotolve-

To be sure, OSHA's involvement in these var-ment of stakeholders and their vesting in the
ious endeavors seems likely to be more nearly gecisionmaking that typically resukeems to
matter of having adequate time and resourcefromote various efficiencies (compared with the
than generating intrinsic interest. Ttight bud- more combative U.S. system) in resolving feasi-
get constraints under which the agency’s analytibility debates: focusing discussion on the most
cal efforts have generally had to operate worlgalient issues, promoting interactions of a prob-
against the kind of widened inquiry about controllem-solving rather than a resisting nature, and
options that is envisaged here. Even so, the likelproviding early warning on where problems in
long-run consequence of the slower growth ofpolicy options under consideration could arise.
knowledge that results is unnecessarily slow Admittedly, unique contextual circum-
progress in developing and commercializing newstances—such as the strong orientation toward
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the public conduct of public business, the broadneans to identify and consider relevant control
and well-defended rights of interested parties taechnology options.The OSH Act provided the
challenge bureaucratic decisions in court, anégency with statutory authority to convene such
basic cultural differences @, less trust igov-  panels to assist in specific rule-makings. Simi-
ernment and authorities)—pose barriers to thqzaﬂy, the National Advisory Committee on

success of negotiated rulemaking approaCheéccupational Safety and Health (NACOSH), a
here in the United States. Nonetheless, man . . . ’
tanding committee on occupational safety and

specialists in regulatory policymaking believe )
P 9 Y p. y 9 health matters also authorized by statute, could
that some aspects of negotiated approaches may

be beneficial. EPA, for example, is one of severa € .used as a forum for discussing compliance
federal regulatory agencies that has beekitgg ~ ©PtONs.
for ways to increase the use of consensual pro- Some observers looking at OSHA’s past use
cesses in its regulatory activities. of advisory committees have concluded that they
In light of such developments at other regula-failed chiefly because the strict requirements for
tory agencieghis may be an appropriate time for management and labor representation and limits
OSHA to re-examine the possible usefulness ofn committee size mandated by statute politi-
such processes for its own rulemaking needs. Igjzed the panels and limited the number of inde-
addition to reviewing its past experiences Withpendent experts that could be appoiﬁ'ted.

consensual approaches, the agency should P&randatory limitations on the life of individual
haps become an active participant in some rele

“ ) ) committees imposed by the Federal Advisory
vant “experimental” cases, to see whether thes

. ; ©SB ommittee Act also curtailed their usefulness.
approaches could, in the current policymaking

setting, foster appropriate workplace health and HOWever, Congress could ameliorate such
safety protections more efficiently. CongressProblems by amending the existing statutes to
may wish to encourage OSHA to embark on suchposen or eliminate the limitations on committee
an exploratory effort. size and terms, and change strict composition

Another avenue available to OSHA is to makerequirements to the simple stipulation that advi-
greater use of balanced panels of experts as sory committees be “palanced.”

3 See, for example, N.AAshford, “Advisory Committees in OSHA and EPA: Their Us®igulatory Decisiomaking,” Science, Tech-
nology, and Human Valug8 (1): 72-82, Winter 1984.

4T.0. McGarity and S.A. Shapir®yorlers at Risk: The Failed Promise of tBecupational Safety and Health Administratighest-
port, CN: Praeger Press, 1993), p. 195.

5See McGarity and Shapiro, 1993, p. 195.



