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THE PARTIES AT RISK
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MORAL PRINCIPLES AT STAKE
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In general, the interests of fetuses, infants, and
children fall more naturally under the principle
of beneficence, to be discussed next. In the con-
text of respect for persons, the most that can be
said about fetuses is that if they are to be brought
to term, their capacity for autonomous thought
and action in later life should not be impaired.
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Justice
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allocating burdens among all affected parties, in-
cluding employers, workers, and consumers. No
single formulation of the principle of justice is
universally accepted in the contemporary United
States that can be unambiguously translated into
decisions about the allocation of burdens. In gen-
eral, these issues are best decided through full
public debate and congressional disposition. How-
ever, there may be some useful clarification stem-
ming from the most general formulation of jus-
tice—treat like cases alike—and a distinction
between the two principal burdens to be allo-
cated— financial burdens and health burdens. For
the most part, serious impairment to a person’s
health is perceived as a greater harm to that per-
son’s interests than are financial burdens, particu-
larly when financial burdens are spread over a
large number of individuals, with little impact on
each. If the impairment to health were mild, and
the financial loss catastrophic, the financial loss
could be judged more serious. But in the great
majority of cases, especially where the health of
individuals is weighed against financial burdens
that will be widely spread among stockholders
and consumers, justice in the United States would
favor avoiding the catastrophic health burden on
the few in favor of the relatively insignificant fi-
nancial loss to the many. Harms to health are
more likely to be irreversible than monetary loss.
And health may be a more fundamental good than
most other goods. Health is, in an important sense,
a precondition of the pursuit of most of the other
goods that make up the ‘(good life.”

Many employers have explicitly noted that their
concern about the potential harm to the offspring
of workers is motivated by fear of tort actions
that might be brought against them on behalf of
children allegedly harmed by parental exposure
to workplace hazards. The effort to avoid finan-
cial harms that could follow the successful prose-
cution of such suits is best viewed as an effort
by employers to protect themselves from avoid-
able economic burdens, and thus to place the eco-
nomic burden of denied employment back on the
workers, usually female workers.

At least four broad strategies are possible for
achieving the socially desirable goal of protect-
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ing workers and their offspring. Each by itself
entails a very different distribution of the bur-
den of reproductive health: 1) transform the
workplace so that the reproductive health of both
workers and potential offspring is protected to
the extent feasible, 2) transfer male and female
workers at appropriate stages of their reproduc-
tive cycles to jobs that will substantially reduce
risk, 3) permit and/or compel male and female
workers to work in settings defined as posing
some risk, and 4) refuse to hire fertile women or
discharge pregnant women from jobs that pose
some risk to the health of a fetus.

The first strategy begins with the moral as-
sumption that those who benefit from the labor
of others bear the primary obligation for provid-
ing a workplace where risk of harm is reduced
as much as is technologically feasible. Because em-
ployers have the financial capacity to absorb the
costs associated with adopting protective policies,
and because they have the capacity to shift these
costs forward to consumers, this approach in-
volves the broadest distribution of the burden Of
meeting the problem of the protection of repro-
ductive health,

Should some level of reproductive risk remain,
even under the best of circumstances, it may still
be necessary to protect male and female work-
ers from risk of reproductive harm at points in
the reproductive cycle. Like the first approach,
the strategy of job transfer would place on em-
ployers the primary financial burden of protect-
ing reproductive health. If job transfer would en-
tail rate and seniority retention, the employer
would be assuming the full burden. To the ex-
tent that workers would be expected to take on
less desirable jobs at lower pay, the burden of
protecting reproductive health would be shoul-
dered by both employee and employer. If patterns
of promotion and seniority rights would be dis-
rupted by the reproduction-related transfer of
workers, other workers would be forced to bear
part of the burden of such policies.

The third strategy would shift the burden of
reproductive harm to workers by permitting
them to assume the risks. Though tort suits might
be available to compensate for negative reproduc-
tive outcomes, the personal burden and social
consequences of workplace-induced toxicity for
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