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Chapter 2

Intellectual Property Goals in a
Changing Information Environment

FINDINGS
In an information age, decisions about the

granting of intellectual property rights are
Linked to other information policy decisions,
and in making them, we are making decisions
about the nature of society itself. Given the
convergence of these issues, it may be neces-
sary to establish clearer priorities about the
goals towards which intellectual property pol-
icy is directed.

The new information and communication tech-
nologies create, for both individuals and society
as a whole, new cultural, economic, and politi-
cal opportunities, as well as new information re-
quirements and needs. These technologies are
capable not only of generating, storing, and
processing vast amounts of information; they
can also provide greater access to information,
enhance the environment for learning and crea-
tivity, generate new opportunities for profit-
making and economic growth, and facilitate
participation in political and social affairs.

Insofar as they afford new socioeconomic op-
portunities, the new information and communi-
cation technologies will assume a greater role
in society, and in the economy, giving rise to pub-
lic policy issues about their use. Issues will
emerge, for example, with respect to which in-
formation needs will be met; which opportuni-
ties will be developed; and which parties will
benefit from them.

Concerned primarily with the use and flow of
information in society, intellectual property law
has historically served in the United States to
decide many of these issues. In resolving them,
an effort has been made to strike a suitable
balance between the needs of creators, produc-
ers, and distributors of intellectual properties
and the social, economic, and political needs
of the nation as a whole. In such a fashion, in-
tellectual property law has been able to simul-

taneously serve a wide variety of social and
economic public policy goals.

The ability of intellectual property law to
strike such a balance was not particularly diffi-
cult in the past, when the social and economic
stakes in information were lower than today
and when relatively few and well-defined play-
ers were involved in the intellectual property
process. Information-based products and serv-
ices were peripheral to the performance of
many social and economic activities, and peo-
ple had lower expectations about their use and
the level of profit that might be derived from
them. As a result, issues involving the grant-
ing of intellectual property rights could be
worked out among the major players without
much public involvement or concern.

The resolution of these issues in an informa-
tion age, however, will be more problematic, re-
quiring that more stakeholders be taken into ac-
count and that decisions be made about the
distribution of incentives and rewards. Given
the variety of opportunities that the new tech-
nologies afford, the increased value of infor-
mation, changing relationships among the tra-
ditional participants in the intellectual
property system, and rising expectations
about the benefits of these technologies, the
number of stakeholders with disparate inter-
ests and competing claims on the system will
be greater than ever before. In such a context,
the granting of intellectual property rights, in-
stead of mutually serving a variety of differ-
ent stakeholders, and equally fostering a broad
set of diverse policy goals, may pit some stake-
holders and goals against one other. Moreover,
given the ease of access to the new technol-
ogies, members of the public are now major
stakeholders in the system, and as such their
attitudes and behavior are likely to have a
greater impact on policy choices and outcomes.

31



32 . Intellectual Property Rights in an Age of Electronics and Information

INTRODUCTION
Although intellectual property rights have

been recognized in natural law, historically,
governments have granted such rights to
achieve a variety of policy goals. This is equally
true today. In the West, the granting of copy-
right, for instance, is viewed primarily as a
mechanism for encouraging the dissemination
of information. But in Eastern bloc countries,
the policy goals differ and it is regarded chiefly
as ‘an instrument for the management of cul-
tural processes.”1

Which policy goal a particular intellectual
property system is designed to serve depends,
in large measure, on the history, circum-
stances, and overriding needs of a society at
the time the system is first set up. Develop-
ing countries, for example, which must import
most cultural and scientific materials, have
often been unwilling to extend protection to
foreign works. This was true of the United
States during its first 100 years, and is the case
in many Third World countries today.

Despite their varying goals, however, all in-
tellectual property systems basically concern
policies involving the use and flow of informa-
tion. This is especially true of the copyright
system, which was established specifically to
deal with the social and economic changes
brought about by what, historically, has
proved one of the most “world shaking” in-
formation technologies-the printing press.
Characterizing copyright role in structuring
information flow, Edward Plowman and L.
Clark Hamilton wrote:

In a wider perspective, a number of basic
dimensions of the nature and function of
copyright may be distinguished. In an over-
all, cultural perspective, the stated purpose
of copyright is to encourage intellectual cre-
ation by serving as the main means of recom-
pensing the intellectual worker and to protect
his moral rights. In an economic sense, copy-

right can be seen as a method for the regula-
tion of trade and commerce.

Copyright thus serves as a mechanism by
which the law brings the world of science, art,
and culture into relationship with the world
of commerce. In a social sense, copyright is
an instrument for the cultural, scientific and
technological organization of society. Copy-
right is thus used as a means to channel and
control flows of information in society. [em-
phasis added].2

The patent and trade secrets systems also
involve the flow of information. The patent sys-
tem is designed primarily to foster scientific
and technical information. Although patent
law permits only the inventor or patent holder
to make, use, or sell his invention, it also re-
quires that the inventor disclose to the world
the information necessary to enable others to
reconstruct the invention after a 17-year period
of protection has elapsed. Patent law, there-
fore, seeks to encourage the distribution of in-
formation by making disclosure a condition of
protection. The trade secrets system, in con-
trast to the patent system, is designed to dis-
courage the widespread flow of certain types
of information. Secrecy is maintained in order
to give the holder of the trade secret a com-
petitive advantage in the marketplace.

Like the printing press, the new information
technologies also affect society. They are
changing the way people work and conduct
their business; how they interact and relate to
one another; the way they learn, create, and
process information, and their needs and ex-
pectations. In fact, these new technologies are
altering the way man views himself and his
place in the world.3

Together, the development and widespread
use of these new technologies have helped to
usher in what some social observers charac-
terize as a “post-industrial,” or “information”

‘Puscher, “Copyright in the German Democratic Republic,”
Copyright IMZetin of the LEA, vol. 10, No. 3, 1976, as cited
in Stephen Stewart, The Law of Internati”omd  Copyright and
Neighboring ~“ghts  (London: Butterworth  & Co. (Publishers)
Ltd., 1983), p. 10.

‘Edward W. Plowman and L. Clark Hamilton, Copyright:
Inteflectmd Property in the Information Age (London: Rout-
ledge and Kegan Paul, 1980), p. 25.

‘Sherri Turkel, The Second Self: Computers and the Human
Spirit (New York: Simon & Schuster, 1984),
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society.4 In this society, the creation, use, and
communication of information plays a central
role. Not only will the amount of information
continue to increase, but people will also rely
on it in more and in different circumstances.
The changes brought on by the new technol-
ogies will generate new social, economic, and
cultural opportunities and choices, which will
bring with them the need for major policy
decisions.

Because intellectual property policy, and es-
pecially copyright policy, serve as a policy tool
that structures the use and flow of informa-
tion, it is likely to play a major role in an infor-
mation age. How the intellectual property sys-
tem is structured will determine not only which
individuals and groups benefit from the new
opportunities afforded by the new technol-
ogies, but also in what ways and the extent
to which, as a society, we might take advan-
tage of them. Furthermore, if the enhanced
value of information creates conflicts between
economic, political, and cultural goals, the
structure of the system will establish some of
the rules that determine whether information
will be treated as an economic commodity or
a societal resource.

Given the relationship between intellectual
property goals and social change, and the prob-
able influence of the copyright system in an
information age, the question arises of whether
the policy goals of the United States intellec-
tual property system, established in an agrar-
ian society and when print technology domi-
nated, are still appropriate for today.

Evolution of the Concept and Practice
of Granting Intellectual Property Rights

Social, economic, political, and technologi-
cal factors all influence the nature of intellec-

4For discussions and characterizations of the “ Information
Society. ” See, for example, U.S. Congress, Office of Technol-
ogy Assessment, Computer-Based National Information Sys-
tems, OTA-CIT-146 (Washington, DC: U.S. Government Print-
ing Office, September 198 1); Susan Artandi, “Man, Information,
and Society: New Patterns of Interaction, Journal for the Amer-

ican Society for Information Science, January 1979; and Daniel
Bell, The Coming of Post Industrial Society (New York: Basic
Books, 1973).

tual property systems and the goals that gov-
ernments have sought to promote by granting
those rights. The connection between these fac-
tors and intellectual property systems is clear-
ly visible if one examines the concept of intel-
lectual property as it evolved over time. In-
tellectual property rights began in a autocratic
period, as a tool of monarchs to stimulate
invention, regulate trade, reward favorites,
establish patronage, and control and censor the
dissemination of ideas and information. Two
hundred years later, in a democratic context,
this tool evolved into a system designed to fos-
ter freedom of expression and the creation and
dissemination of new ideas.

Emergence of the Concept of
Intellectual Property Rights

The birth of the idea of intellectual property
itself demanded certain social conditions. It
required a centralized political authority and
a government that intervened in economic af-
fairs; the development of trade and commerce;
a market for literature, art, and invention; and
the growth of the idea of, and respect for, the
individual as creator. Only in the late Middle
Ages did such conditions develop, and only
then did the concept of intellectual property
rights, as we know it today, emerge.5

In addition to these societal changes, tech-
nological change-and in particular, the devel-
opment and widespread deployment of the
printing press— also created the need for in-
tellectual property protection. Before the de-
velopment of printing, inventors, embodying
their ideas within their own persons, did not
need to concern themselves with the prospect— ---- - -----

‘Bruce W. Bugbee, Genesis of American Patent and Copy-
right Law (Washington, DC: Public Affairs Press, 1967). This
latter condition existed in Roman times where the social cli-
mate was supportive of individual attribution and payment for
intellectual activities. In a number of texts from the period, for
example, there are references to individuals as authors and to
the terms of payment for intellectual contributions. Moreover,
plagiarism was clearly considered to be unethical. There is no
evidence, however, that such attitudes and procedures were in
any way sanctioned by law. Conditions radically changed dur-
ing the Middle Ages, however, when monasteries and other re-
ligious institutions began to assume primary responsibility for
intellectual and creative pursuits. As in pre-Roman times, the
idea of individual, as author, lost support. Plowman and Hamil-
ton, Copyright, pp. 9-11.
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of others reaping the financial rewards of their
work. They simply went from town to town
selling their intellectual wares. However, once
their ideas were recorded and widely distrib-
uted in print, the inventors lost this control
and, hence, their economic bargaining power.
The problem created by the printing press was
even greater for authors whose profits were
derived not from their ideas but from what sub-
sequently was even more easily duplicated, the
written word itself.

The first intellectual property rights were
granted as patents. Characterized by one au-
thor as being “the idea of progress appearing
in the law, patents were associated with tech-
nological development from the start.6 Offered
by sovereigns and local governments as part
of their overall economic policies to stimulate
commerce and technological advance, they
were, essentially, monopolies designed to en-
tice artisans and inventors into their States
or localities.7

Copyrights-or the granting of rights in liter-
ary property—did not develop in either con-
cept or practice until the 15th century. Even
more than patent rights, copyright can be iden-
tified with one specific technology, the print-
ing press.

The printing press brought about major so-
cial, economic, and political changes.8 By great-

‘Significant inventions of the late Middle Ages included
various processes that would increase the efficiency of artisans,
such as textile-making equipment, textile dye processes, glass
manufacturing, stained glass processes, mining and metallurgy,
windmills, and ship-building designs. Bruce W. Bugbee, Gene-
sis of American Patent and Copyright Law (Washington, DC:
Public Affairs Press, 1967), pp. 12, 167.

‘The city-state of Venice, with its important role in world
commerce and its strong central government, became the first
government to grant patents. The importance that the Vene-
tians attached to the goal of economic development is reflected
by the fact that a patent right granted in a work had to be relin-
quished if it did not prove to be commercially successful. As
towns and commerce revived, technological development acceler-
ated, and political centralization increased, this practice of grant-
ing patent rights spread throughout Europe.

‘For a detailed and in-depth discussion of the social changes
brought about by the advent of printing, see Elizabeth L. Eisen-
stin, The Printing Press as an Agent of Change: Communica-
tions and cultural transformations in early modem Europe, vol.
I and 11 (Cambridge, England: Cambridge University Press,
1982); For a discussion of the more general impact of communi-
cation technology on society, see Harold Innis, The Bias of Com-
munication (Toronto: University of Toronto Press, 1951).

and Information
— — .

ly increasing the speed and reducing the costs
of reproduction, printing made it much easier
to disseminate ideas. By increasing the gen-
eral level of literacy, it also made more people
susceptible to, and eager to partake of, such
ideas. As a result, the market for information
products and literary works grew, and their
economic value was greatly enhanced. In fact,
one might say that printing was the growth
industry of the time. Later, as books and
manuscripts ceased to be isolated on mones-
tary shelves, and became available to many
people simultaneously, they began to serve as
an important forum for public discussion.

Occurring at the time of religious and polit-
ical turmoil, printing presented the monarchs
of Europe with both a political threat and an
economic opportunity. The law of copyright
was developed to deal with this threat, as well
as to take advantage of this opportunity. The
shape the law took reflects its dual purpose:
censorship of the press and regulation of trade.
Although copyright systems were established
across Europe, England provides the most use-
ful illustration of how the system worked, since
the American system was derived from Eng-
lish experience.

Copyright as a Mechanism for
Censorship and the Regulation of Trade

As in most European countries, England’s
need for copyright protection arose with the
invention of the printing press, and it had its
origins in the English censorship laws. These
acts included the Star Chamber Decrees of
1566, 1586, and 1637, as well as three acts
passed in the 1640s during the Interregnum,
and the Licensing Act of 1692. Together, they
provided for such things as the granting of pat-
ents for specified works, the confinement of
printing to authorized presses, the licensing
of books before publication, and the use of
trade organizations and special government
agencies for enforcement.9

While direct censorship was the most effec-
tive means of confronting the political threat

‘Benjamin Kaplan, An Unhurried View of Copyright (New
York and London: Columbia University Press, 1967).
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.

brought about by the new technology, it also
stifled the printing industry, and thus limited
the government economic benefits from print-
ing. Seeking to both end the dissemination of
heretical and seditious literature, but still
profit from the burgeoning printing trade, the
English Government aligned itself with pub-
lishers. In exchange for an agreement to en-
force the censorship laws, the government
granted the publishers’ guild, known as the
Stationers, a monopoly right to print, publish,
and sell works—a copyright. ’”

The effectiveness of this arrangement came
about, as Ithiel de Sola Pool has noted, because
“the printing press was a bottleneck where cop-
ies could be easily examined and controlled."11

The arrangement was also beneficial to pub-
lishers. It not only provided them with a mon-
opoly; but also, as partners with government,
they were free to manage their own affairs,12

Thus, through their bylaws, they regulated the
book trade. ’3

Copyrights To Prevent Monopoly
Practices: The Idea of Author Rights

In the period following the Restoration, the
Government’s major concern was no longer
press censorship. Instead, there was a grow-
ing wariness about the publishers’ monopoly— .  —

“’The copyright was limited to members of the Stationers’
guild so that only registered members could print books. Once
a publisher entered the title of a work, his name, and the date
of publication into the company register, he obtained a perpetual
copyright in it. With what was essentially an economic right
designed to protect his investment from competition, the pub-
lisher could also trade in rights. He could buy copyrights, sell
them, or assign them to any other member of the company. When
cases of copyright infringement and disputes among publishers
arose, they were decided by the company courts. The Stationers’
copyright remained in force for over 150 years, when the condi-
tions underlying the system changed significantly. Stephen
Stewart, Law of International Copyright, and Neighboring
Rights (London: Butterworths & Co. (Publishers), Ltd., 1983).

‘‘ Ithiel de Sola Pool, Technologies of Freedom (Cambridge,
MA: Belknap Press, 1983), pp. 16-17.

“Originating as a craft guild in the early 15th century, the
Stationers were established as a company by Henry VIII in
1557. They consisted of members of the book trade—printers,
book binders and booksellers. For a discussion of the history
of the Stationers’ Company and its role in the development of
copyright, see Lyman Ray Patterson, Copyright in Historical
Perspective (Nashville, TN: Vanderbilt University Press, 1968).
Chapter IV.

“Stewart, The Law of International Copyright, p. 18.

of the book trade. By buying up all of the rights
to copy books, the publishers had effectively
limited their competition, restricted the sup-
ply of books, and artificially raised prices. No
longer in favor of blatant censorship,14 or sym-
pathetic to monopoly, the Parliament found
this situation unacceptable. In 1695, it failed
to renew the Licensing Act of 1692, thus al-
lowing the Stationers copyright to lapse.

The result was confusion in the book trade.
Piracy became commonplace. The Stationers
aggressively appealed to Parliament to re-
establish order with a new copyright law. As
Lord Camden later described it:

They–the stationers (whose property by
that time) consisted of all the literature of the
Kingdom, for they had contrived to get all
the copies into their own hands-came up to
Parliament in the form of petitioners, with
tears in their eyes, hopeless and forlorn, they
brought with them their wives and children
to excite compassion, and induce Parliament
to grant them a statutory security. ’5

Responsive to the Stationers’ petitions to
reestablish order in the book trade, but op-
posed to excessive monopolies, the Parliament
passed legislation in 1709 that was supposed
to meet both concerns. This was the Statute
of Anne. Characterized as the first modern
copyright law, it served as the model for copy-
right law in the United States, and all other
English-speaking countries.

Although the Statute of Anne resembled the
Stationers’ copyright in some ways, it was de-
signed to end their monopoly of the book trade
and included several provisions to assure this
end. Copyright would no longer be exclusive;
the statute made it available to everyone.
Moreover, it was limited to a period of 14

—-.—_.———
“It should be noted that the repression of the press did not

end in 1693. Instead of using copyright as a mechanism to con-
trol the press, the British Government used a tax policy. The
government imposed taxes, for example, on newsprint, ads, and
on newspapers. one newspaper The Spectator, folded in 1712,
as a result of increased publication costs due to heavy taxa-
tion. de Sola Pool, Technologies of Freedom, p. 15.

“’’Donaldson v. Becket” (H.L. 1774), as reported in 17 Han-
sard, Parh”amentary  History of England, 953, 995 (1813), as
quoted in Kaplan, Unhurried View, p. 7.
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years. ’G As a concession to the Stationers, the
act allowed them to maintain their existing
copyrights for a period of 21 years, after which
the works attached to them would be returned
to the public domain.

Entitled “A Bill for the Encouragement of
Learning and for Securing the Property of Cop-
ies of Books to the Rightful Owners Thereof,"
the new statute stated clearly that copyright
should benefit authors. The law advanced the
idea of authors’ rights, absent from the Sta-
tioners’ copyright, although authors had pre-
viously been paid for their works. 17 In the new
political and economic context, however, par-
liamentary leaders viewed the granting of
copyright to authors as a good device to break
the publishers’ monopoly, although not nec-
essarily inherently virtuous.18

The legitimacy of the claim of authors’ rights
also found support within the larger society.
In 1690, John Locke argued in his TWO Trea-
tises on Civil Government that the author has
a natural right in his work since he had ex-
pended his own labor in creating it. ” At the
same time, European thinkers and jurists put
forth similar views.20 The public and the courts,
—. . -. -

“The statute allowed a second’ term of 14 years if the
author was alive. Even if he had sold his copyright, the author
could claim it back after 14 years.

“Manuscripts were generally bought from authors for some
lump sum. Once the authors sold his material to the publishers,
it was the publishers who had the right to make multiple co-
pies, Kaplan, Unhurried View, 1967.

‘“Ironically, in the end, the publishers were the most effec-
tive and outspoken constituency in generating acceptance for
the idea of authors’ natural rights in their work, and it was they
who benefited most from it. The previous statutes, it should
be remembered, provided publishers with an economic right,
which protected only the economic benefits derived from the
publication and sale of copies. The issue of who owned the work
was not involved. However, with the growing acceptance of the
idea that the author had a natural right in his work, the notion
of what the right protected was considerably expanded. Since
authors routinely assigned their copyrights to publishers, hav-
ing no other recourse to distribute their works, it was the pub-
lishers, and not the authors, who benefited over the long run
from this expanded right. Patterson, Historiczd Perspective,
p. 18.

“John Locke, Two Treatises on Civil Government (Cam-
bridge, England: Cambridge University Press, 1967).

“’European jurists conceived of authors rights as being nat-
ural to the way things are. In France this attitude was incorpo-
rated into two basic decrees granting authors: 1) the right to
public performance (1791 ), and 2) the right to copy and repro-
duction (1793). These two decrees served as the mainstay of
French copyright law for over 160 years. Plowman and Hamil-
ton, Copyright, p. 16.

too, were generally more willing to reward the
author for his special contribution to society.
As Kaplan has pointed out, there was a grad-
ual moving away from the Elizabethan per-
spective that imitation was admirable and in-
novation dangerous, and a growing apprecia-
tion of the role of the creator.21

These developments, notwithstanding, copy-
right in England remained a statutory right,
reflecting its origins as a privilege granted by
government to achieve a particular public pol-
icy purpose. The issue of authors’ common law
rights was tested in two major court decisions.
In the first, Millar v. Taylor (1769), the pub-
lishers’ and authors’ point of view prevailed:
the court ruled that the author had a common
law copyright in perpetuity. Five years later,
however, this position was reversed with the
decision in the case of Donaldson v. Becket de-
livered by the House of Lords in 1774. While
recognizing the author’s common law right to
print, publish, and sell his work, and his right
to assign his copyright to another, the House
of Lords held that this right was supplanted
by the Statute of Ame. Thus, while the author
had a right to decide whether to publish or not,
once he had chosen to do so, his copyright was
a statutory one and it was limited by the terms
of the statute.22

As this brief account suggests, the concept
of intellectual property rights emerged at a par-
ticular time when socioeconomic conditions
were ripe for it. It emerged as a public policy
device to deal with the problems and enhance
the benefits of the rash of technological inno-
vations that occurred in the late Middle Ages
and early Renaissance. The law of copyright,
in particular, was related to the advent of one
technology, the printing press.
—-———— —

“As Kaplan notes, “From the classical writers as ex-
pounded by critics of the Italian and French Renaissance, the
Elizabethans had received the notion that artists’ excellence
lay in imitating the best works of the past, not in attempting
free imitations. All they needed, indeed, all the possible sub-
jects and materials for literary production were already disclosed
in existing writings, the “publica materia ” to which Horace re-
ferred. What was required of an author was to give an expres-
sion compatible with his own time. ” Kaplan, Unhurried View,
p. 23,

“Ibid., p. 14; see also discussion by Patterson, which sug-
gests that if the common law courts had had a role in the early
development of copyright, the English might have adopted a
stronger position in favor of the author. Ibid., p. 16.
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While the structure of the laws and the goals
to which they were put have changed with time
and historical circumstance, intellectual prop-
erty law has essentially remained a mechanism
government can use to structure and channel
the societal impacts of technological change.
In the Elizabethan era, intellectual property
law was used to control the flow of informa-
tion. But when transplanted to the United
States, it was conceived of not only as an in-
strument to foster the creation of new inven-
tions and ideas but also to encourage their dis-
semination among the public.

Traditional Goals of the
U.S. Intellectual Property System

Although the ruling monarchs of Europe had
regarded the widespread dissemination of in-
formation with considerable alarm, the oppo-
site view prevailed in the United States. Build-
ing a nation required the establishment of
communication links, the development of a uni-
fied market, the forging of a common culture,
and the building of a democratic polity. The
widespread flow of information was essential
to accomplish these tasks, and the establish-
ment of an intellectual property system, they
believed, would aid the creation and spread of
information. Appreciative of the potential that
information held for fostering national devel-
opment, the Founding Fathers saw the grant-
ing of intellectual property rights, not as a nat-
ural right, but as a statutory, or positive right,
in this case granted to promote learning.

To understand the import attached to the
idea of learning, one must consider the histori-
cal context of the times. The writers of the Con-
stitution were products of the enlightenment.
Their views and attitudes reflected the increas-
ingly pervasive awareness of the power of
knowledge to affect social change. As the his-
torian Peter Gay has described it:

In the century of the enlightenment, edu-
cated Europeans awoke to a new sense of life.
They experienced an expansive sense of pow-
er over nature and themselves; the pitiless cy-
cles of epidemics, famines, risky life and early
death, devastating war and uneasy peace—

the treadmill of human existence—seemed to
be yielding at last to the application of criti-
cal intelligence. Fear of change, up to then
nearly universal, was giving way to fear of
stagnation; the word innovation, traditionally
an effective term of abuse, became a word of
praise. 23

Looking at the concept of learning in this
context it is clear that, to the Founding
Fathers, learning was more than an end in and
of itself. It was the hope of an age, the means
to achieve a whole range of goals. With knowl-
edge and learning, virtually anything was con-
sidered to be possible.

That knowledge should be fostered and dis-
seminated was also a paramount belief of the
times. The age of enlightenment was, accord-
ing to Gay:

. . . an age of academics—academics of medi-
cine, of agriculture, of literature, each with
its prizes, its journals, and its well attended
meetings. In the academies and outside them,
in factories and workshops and coffeehouses,
intelligence, liberated from the bonds of tra-
dition, often heedless of aesthetic scruples or
religious restraints, devoted itself to practi-
cal results; it kept in touch with scientists and
contributed to technological refinements.24

Given this general mood of the age, it is easy
to understand why the idea of granting intel-
lectual property rights was so popular. Cor-
rectly anticipating acceptance of such a right,
James Madison, wrote in The Federalist, for
example, “The utility of this power will scarce-
ly be questioned.”25 He was right. There was
practically no discussion of intellectual prop-
erty rights at the Constitutional Convention,
even though provisions for granting such rights
merited a prominent place in the Constitution.
The convention was convened in early May
1787, and was adjourned in mid-September.
The issue of intellectual property rights, how-
ever, did not arise until August 18th, when
James Madison and Charles Pinckney each put

‘{Peter Gay, The Age of Enlightenment: An Interpretation.
The Science of Freedom (New York: W. W. Norton & Co., 1977),
p. 3.

“Gay, Age of Enlightenment, p. 9.
‘“As quoted in Bugbee, Genesis, p. 130.
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forth proposals to include among Congress’
powers the right to grant intellectual property
rights. And the idea was not considered again
until September 5th, when the Convention
unanimously approved without discussion a
committee proposal to adopt a constitutional
clause empowering the Congress “To Promote
the Progress of Sciences and Useful Arts, by
securing for limited Times to Authors and In-
ventors the Exclusive Right to their respec-
tive Writings and Discoveries.”26

That the enhancement of learning was the
purpose of this clause–Article 1, Section 8 of
the Constitution—can be reasonably discerned
despite the lack of debate at the convention.
Two intellectual property rights proposals
were submitted, one by Madison and one by
Pinckney. Although introduced independently
of each other, they both were couched among
other proposals aimed at advancing the state
of science and learning. Both proposals also
authorized Congress, for example, to:

grant charters of incorporation in cases
where the public good may require them;
establish a university;
encourage by premiums and provisions,
the advancement of knowledge and dis-
coveries; and
establish public institutions, rewards, and
immunities for the promotion of agricul-
ture, commerce, trade and manufacture.27

Because all of these proposals were submitted
jointly, one can assume that they shared a com-
mon intent.

Just as it was clear from the time of the Con-
stitutional Convention that intellectual prop-
erty law was intended to serve the goals of edu-
cation and learning, so it was also plainly
understood that intellectual property rights
were to be considered statutory rights, granted
to fulfill a public policy purpose. This idea is
apparent in the first Federal copyright act of
1790 insofar as it excluded nonresidents from
the benefits of copyright. It was reaffirmed,
moreover, by the Supreme Court in the famous

————
“Ibid., 128-130.
“Patterson, Historical Perspective, ch. 12.

case of Wheaton v. Peters which, drawing
heavily on the British case of Donaldson v.
Becket, concluded that copyright was a stat-
utory construct to the point of requiring com-
pliance with the formalities of the law as a con-
dition of protection.28 It is clearly laid out again
in the legislative committee report on the 1909
Copyright Act, which describes the purpose
of copyright as follows:

The enactment of copyright legislation by
Congress under the terms of the constitution
is not based on any natural right that the
author has in his writings, for the Supreme
Court has held that such rights as he has are
purely statutory rights, but on the ground
that the welfare of the public will be served
and progress of science and useful arts will
be promoted . . . Not primarily for the bene-
fit of the author, but primarily for the bene-
fit of the public such rights are given. Not
that any particular class of citizens, however
worthy, may benefit, but because the policy
is believed to be for the benefit of the great
body of people, in that it will stimulate writ-
ing and invention to give some bonus to authors
and inventors.

The Founding Fathers’ hopes for the intel-
lectual property system were well founded. In
the century and a half after its establishment,
there was not only a great flourishing of crea-
tive, technological, and scientific works; but
also, many of these works were designed with
the needs of society and the common man in
mind. Edward Riddle noted how much Amer-
ican technology reflected a concern for the pub-
lic welfare in his report to the commissioner
of patents about the 1851 technology exhibit
at the Crystal Palace in London. Comparing
the U.S. contribution to those of other Euro-
pean states, he said:

The Russian exhibition was a proof of the
wealth, power, enterprise, and intelligence of
Nicholas; that of the United States an evi-
dence of the ingenuity, industry, and capac-
ity of a free and educated people. The one was
the ukase of an emperor to the notabilities
of Europe; the other the epistle of a people
to the workingmen of the world. . . . We

‘HKaplan, Unhurried View, p. 26.
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showed the results of pure democracy upon
the industry of men. 29

This close association of technology with
democracy was widespread throughout Amer-
ica in the first 100 years of its development.30

A democratic polity was thought to be a pre-
requisite to advancement in applied science,
while technological achievements were ex-
pected to provide the physical means of achiev-
ing the democratic objectives of political, so-
cial, and economic equality. Visiting America
in 1831, Alexis de Tocqueville, the well-known
commentator on American society, observed
this linkage. Describing the relationship be-
tween technology and democracy, he wrote:

. . . the extreme social mobility in America
was fertile soil for progress in technology, be-
cause democratic peoples were ambitious,
never satisfied with their status, and-above
all—were always free to change it. . . . You
may be sure that the more a nation is demo-
cratic, enlightened, and free, the greater will
be the number of these interested promoters

— -.
‘Wdward  Riddle, “Report on the World’s Exposition, ” Re-

port of the Commissioner of Patents for the Year 1851, House
Exec. Docs., 32 Cong., 1 sess., No. 102, Part 1, pp. 484-85, as
cited in Hugo A. Maier, “Technology and Democracy, 1800-
1869, ” Journal of American History, vol. 43, p. 625.

“ Meier, Technology & Democraq’,  p. 618.

of scientific genious, and the more will dis-
coveries immediately applicable to productive
industry confer gain, fame, and even power
on their authors. 3 1

This enthusiasm for learning and the belief
that it is linked to technological development
and socioeconomic progress is less apparent
today. One can particularly see this in the area
of intellectual property law. Unlike the found-
ers of the intellectual property system, who
saw the law as mutually serving both educa-
tional and economic goals, many people now
see these goals as competing with one another.
A number of people fear, for example, that
widespread public access to the new technol-
ogies will limit industry’s ability to exploit
fully the economic potential of these technol-
ogies. Emphasizing that economic growth and
development is to the benefit of all individuals,
they urge that the law be restructured to fa-
vor business needs over individual ones, and
economic goals over social ones. As the follow-
ing discussion points out, conflicts such as
these are likely to become more prevalent in
an information age.

“Alexis de Tocqueville, Journey to America, translated by
George Lawrence, J.P. Mayer (cd. ) (New York: Anchor Books,
1971).

OPPORTUNITIES AND POLICY CHOICES
IN AN INFORMATION AGE

The development of new technologies creates
opportunities for society as a whole, as well
as for individuals and groups. The new infor-
mation and communication technologies will
also create such opportunities. These technol-
ogies are capable not only of generating, stor-
ing, and processing vasts amounts of informa-
tion; they can also provide greater access to
information, enhance the environment for
learning and creativity, generate new oppor-
tunities for profit-making and economic growth,
and enhance the decisionmaking process as
well as facilitate participation in political and
social affairs.

Whether and how people develop technologi-
cal opportunities offered by recent advances,

and who will benefit from them, depends on
an array of societal variables. The direction
technology takes, for example, might be af-
fected by such factors as the role of govern-
ment and policy makers, cultural mores, the ex-
tent of existing technological infrastructure,
or the structure of the economic system.

As we have seen, one way that governments
have historically sought to structure and chan-
nel the direction of technological change has
been through the intellectual property system.
To understand how intellectual property pol-
icy might affect the development of the new
information and communication technologies
and the distribution of the opportunities that
these technologies afford, it is necessary, first,
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to briefly identify these opportunities and
point out where the realization of one may com-
plement or preclude the development of
another.

Three Realms of Opportunity

Examining how society has evolved in the
face of technological development, the sociol-
ogist, Daniel Bell, characterizes modern soci-
ety as being divided into three distinct realms:
the techno-economic, the political, and the cul-
tural.32 In preindustrial societies, these realms
were relatively indistinct from one another.
However, with the advance of technology and
the specialization that it imposes, they have
become increasingly differentiated. Today,
each has its own rhythm of change, its own
set of values, and its own corresponding mode
of behavior. Moreover, because the forces that
drive each of these realms are no longer com-
plementary, they are generating a growing
number of conflicts between them.33

Bell’s framework for anaylzing advanced in-
dustrial societies is a useful tool for identify-
ing the kinds of economic, political, and cul-
tural opportunities that the new information
technologies provide. Because it describes how
each realm operates and the values that it sup-
ports, it can help to pinpoint the particular
needs that the new technologies might serve.
Moreover, insofar as it identifies the areas
where there may be conflict between realms,
it may suggest circumstances under which
there might be competition for information re-
sources, and hence conflicts about intellectual
property goals.

Opportunities in the
Techno-Economic Realm

The techno-economic realm is organized pri-
marily to produce and distribute goods and
services. The principle value underlying this
realm is that of ‘functional rationality’ ‘—that
is to say, according to the rule that each indi-

“Daniel Bell, The Cultural Contradictions of Capitalism
(New York: Basic Books, 1976).

“Ibid,, p. 10.

vidual and each group in the system carry out
rationally conceived, specified roles which,
when taken together, are designed to maximize
production. The principle means of achieving
this value is by economizing; decisions are
made on the basis of cost/benefit analyses, and
technology is applied to substitute less effi-
cient processes with more efficient ones. De-
signed to further this kind of rationality and
efficiency, the techno-economic realm is struc-
tured in a bureaucratic, and hierarchical fash-
ion. 34

Today, the new information and communi-
cation technologies provide numerous ways of
enhancing the values of the techno-econom.ic
realm: they can improve efficiency, increase
productivity, and thus they can engender eco-
nomic growth. Information is, for example, re-
usable and, unlike capital resources such as
steel or iron, it requires very few physical re-
sources for its production and distribution.35

Moreover, information can now be used not
only to substitute more efficiently for labor;
it can also be used to improve the overall effi-
ciency of the productive process itself. And,
as productive processes become increasingly
complex in advanced industrial societies, the
largest reserve of economic opportunities will
be in organizing and coordinating productive
activity through the process of information
handling.” Given these characteristics and ca-
pabilities, information is likely to become more
important as a resource in the techno-economic
realm.

This growing importance of information to
the economy is evident from the continued
growth of the information sector of the econ-
omy, a trend that, as can be seen from figure
Z-I, has been paralleled in other advanced in-
dustrial societies. In fact, it was to highlight
such changes that terms such as the “infor-
mation society” and the “information age”

“Ibid., p. 11.
“Harlan Cleveland, “The Twilight of Hierarchy: Specula-

tions on the Global Information Society, ” Bruce R. Guile (cd. )
Information Technologies and Social Transformation (Wash-
ington, DC: National Academy Press, 1985), p. 56.

“Charles Johnshur, “Information Resources and Economic
Productivity, Information Economics and Policy I (North Hol-
land: Elsevier Science Publishers, 1983), pp. 13-35.
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Figure 2-1 .—The Evolution of Information Occupations
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were first employed.37 A recent analysis esti-
mates that the information sector constitutes

“Fritz Machlup was one of the first to note these changes
and to measure the information sector in his pioneering work,
now a classic, entitled The Production and Distribution of Knowl-
edge in the United States. Others have followed this tradition.
By far, one of the most ambitious efforts to date has been the
innovative work of Marc Uri Porat for the Office of Telecom-
munications in the U.S. Department of Commerce. In 1967, ac-
cording to Porat, information activities accounted for 45.2 per-
cent of the GNP—25. 1 percent in the “primary information”
sector (which produces information goods and services as final
output) and 21.1 percent in a “secondary information” sector
(the bureaucracies of non-information enterprises).

34 percent of the gross national product (GNP),
and accounts for 41.23 percent of the national
labor force.38

The changing economic role of information
can also be seen by examining how informa-
tion technologies are being used by business
and industry. Businesses are now applying
computer technology to almost all of their
activities: from recruiting to laying off work-
ers, from ordering raw materials to manufac-
turing products, from analyzing markets to
performing strategic planning, and from in-
venting new technologies to designing appli-
cations for their use.39 These technologies,
moreover, are being applied not just to tradi-
tional tasks; the diffusion of the new technol-
ogies is also being used to reconfigure the na-
ture of the business process itself.40 Figure 2-2,
for example, identifies how new technologies
might be used to rationalize all of a firms activ-
ities. As a result, some economists are suggest-
ing that in the future, whether or not a businss
will be competitive, will depend on the extent
to which it can find creative applications for
these technologies.” Representatives of indus-
trv agree. As Airlliam H. Gruber, President

“ -

of Research and Planning, Inc., described it:

The difference between now and five years
ago is that then technology had a limited
function. You weren’t betting your company
on it. Now you are.43

. . . . . . . . .
3RMichael Roger Ruben and Mary Taylor Huber, The

Knowledge Industry in the United States: 1960-1980. This vol-
ume updates work done by Fritz Machlup. In their breakdown
of the information sector of the economy, Rubin and Huber note
that, leaving education aside the contribution of knowledge pro
duction to the GNP increased from 17.9 percent in 1967 to 24.5
percent in 1980. The contribution of education, on the other hand,
fell from 16.6 percent to 12.0 percent during the same period,
a decline that accounts for the fact that knowledge production’s
overall contribution remained relatively stable at about one-
third of the GNP.

‘Theodore J. Gordon, “Computers in Business, ” Guile, 1n-
forrnation  Technologies ami Social  Transformation, p. 154.

‘“’’Information  Power: How Companies Are Using New
Technologies To Gain a Competitive Edge, Business Week,  Oct.
14, 1985, p. 108.

“Michael E. Porter, Competitiw  Advantage: Creating and
Sustaim”ng  Superior Performance (London: Free Press, 1985).

431bid.
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Figure 2.2.—Uses of Information Technology Within the Firm
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Many businesses are already successfully
employing technology to their competive ad-
vantage. Merrill Lynch & Co., for example,
used computers to identify and automatically
invest funds that were idle in checking, sav-
ings, credit card, and security accounts: In so
doing, it was able to attract billions of dollars
in assets from other places. Even though com-
petitors were soon to-follow suit with their own
service offerings, Merrill Lynch, with its head
start, was able to maintain almost 70 percent
of the market.44 Similarly, the America Hos-— . . — . . —

“Ibid., p. 109.

Service

pital Supply Corp. gained a competitive advan-
tage by being the first to communicate directly
with its customers via computer terminals. As
a result, it was not only able to provide services
at less cost than its rivals, it could also use
the data collected in the process to more ac-
curately analyze trends and customers needs.45

Because of its new economic and managerial
importance, information is becoming much
more commercially valuable. Businesses have
always been willing to pay for information such

“Ibid.
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as market research and economic forecasts.
Today, however, they are not only buying
more; they are willing to pay much higher
prices for it. Consider, for example, the high
price that a consortium of Japanese engineer-
ing companies was willing to pay to understand
what went wrong on Three Mile Island. They
offered to contribute $18 million to assist in
the clean up in exchange for access to all of
the pertinent documents and records related
to the accident.46 On a more routine basis,
American business firms might pay $800 per
year for a monthly professional information
service, or perhaps $15,000 for a market re-
search report shared by others in the indus-
try.47

Today even private information can have
commercial value. The direct mail business is
a good example. Packaging data about indi-
vidual credit ratings, security clearances, and
background checks together with demographic
data, this $13 billion industry sells individual
names to magazine publishers and local serv-
ice companies for prices as high as $1 per
name.48

The new technologies provide new ways and
new opportunities to meet these burgeoning
information needs. They allow information to
be processed in a whole variety of new ways,
adding value to it from the point at which it
is created or composed to the point at which
it is assimilated or used. For example, a book
may be produced with paper and ink, on audio
cassette, or on optical disk; its content may
be adapted into a television “mini-series” or
an interactive game that can be distributed in
a variety of forms.

As the opportunities for creating new infor-
mation products and services have increased,
so too has the number of commercial providers.
Taking advantage of the increased demand for
information, the new technologies have spawned
a rapidly growing information industry, the
—-——— — ——

“Christopher Bums, "Three Mile Island: Information Melt-
down, ” Information Management Review, May 1985.

‘-Christopher Burns, Inc., The Economics of Information,
contract report prepared for the Office of Technology Assess-
ment, U. S. Congress, 1985.

‘“Ibid.

scope of which can be seen in figure 2-3. De-
veloping hand in hand with the new technol-
ogies, this industry is relatively young. More
than half of the companies that comprise it
were formed since 1970. Nevertheless, it is one
of the fastest growing industries in the econ-
omy. In 1984, there were nearly 2,500 online
databases. Based on an Information Industry
Association survey of 1982, it is estimated that
these services accounted for revenue of $3.6
billion. 49 By 1985, the number of data bases
had grown by about 12 percent.

In addition to service providers, new indus-
tries have also been established whose sole pur-
pose is to provide information-on-demand.
With estimated revenues of $660 million, this
industry consists of small research companies
and a few major libraries that have made a
business out of finding documents and copy-
ing them for users. In the private sector, these
are called “fee-based libraries, ’ “on-demand
companies, or sometimes ‘information brok-
ers.” They also include 5,000 special research
libraries in the United States supported by a
few inter-library loan networks such as the On-
line Computer Library Center and the British
Lending Library.50

Given its increased value, information will
most likely be exchanged less freely. Instead,
it will be treated more and more like a com-
modity, to be bought and sold in the market-
place. In fact, the rush for profits in informa-
tion products and services is so pronounced
that it might reasonably be compared to the
California Gold Rush, a metaphor used most
effectively by the information industry as the
theme for its 1985 annual conference.

New Opportunities in the
Political Realm

The polity is the realm of power. It is the
area of social activity where disputes are re-
solved and social justice is defined, and where
resources and values are allocated in accord-
ance with the general idea of justice. The basic

“Ibid.
“’Ibid., p. II-8.
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value that maintains the polity is “legitimacy”
—the general adherence of the people to the
conception of justice embodied in the society’s
traditions or constitution, and acknowledge-
ment of the authority that governs on its be-
half.51 Whereas in the economic realm change
takes place in a linear fashion through in-
creased specialization and economization, in
the political realm change comes about more
haphazardly, through the competition for
power and influence. In a democratic polity,
the means of bringing about change is partici-
pation and persuasion; individuals and groups
seek to gain access to resources and values by
shaping attitudes and beliefs about what con-
stitutes justice. To be effective, they must have
access to both the means to influence as well
as the means to be influenced. They must have
the right to obtain information as well as the
right to distribute it. In contrast to the bureau-
cratic structure of the economic realm, the po-
litical realm in a democratic society is decen-
tralized and open.”

Communication and information pervade po-
litical life.” Without them there can be no na-

“Bell, Cultural Contradictions, p. 1.
“’Ibid.
‘“In the discussion that follows, the term communications

refers to both the information and the process by which infor-
mation is shared and exchanged.

tion. For it is through the process of commu-
nications that people first develop a sense of
community and a shared set of values that le-
gitimize political authority.54 By magnifying
and amplifying some actions, the communica-
tions process, moreover, distinguishes between
what is a private act and what is a public af-
fair. It organizes what may seemingly be ran-
dom activities to show how individuals and
groups are related to one another in the pur-
suit of power, providing individuals who want
to influence the course of political events a road
map to guide them.55 Citizens rely on the com-
munications process to gather information, to
identify like-minded people, to organize their
forces, and to articulate their political prefer-
ences. Furthermore, because it generates a
common fund of knowledge and information,
the communication system facilitates produc-
tive and rational debate. Without some knowl-
edge and understanding of how others are in-
formed, and of what they believe, individuals
could not make reasoned and sensible argu-
ments and decisions. 56 The communications
process also provides guidance to political
leaders. Because communication channels flow
in two directions, communications serve not
only to inform citizens about political events,
they also provide feedback to political leaders
about the values and attitudes of their constit-
uents.57

Given this intimate relationship between the
communications and political processes, it is
not surprising that, just as the new technol-
ogies afford opportunities in the economic
realm, so they create new political opportuni-
ties. Capable of sending a vast amount and a

54Karl Deutsch,  IVa tionalisrn and Socia) Communication
(New York: Free Press, 1963).

‘5Lucien W. Pye (cd.), Communications and Political Devel-
opment, Studies in Political Development [Princeton, NJ: Prince
ton University Press, 1965), p. 6.

5’Ibid.
57Mass media communicators, for example, interpret public

attitudes, They adjust their materials to take into account how
the public reacts to their descriptions of news and events. Those
in position of political power, in turn, adapt their behaviors to
conform to the media’s portrayal of the public’s mood at any
one time. For a discussion of this theory see, Elihu Katz, “The
Two Step Flow of Communications: An Up-To-Date Report on
the Hypothesis, ” Public Opinions Quarterly, vol. 21, spring 1957.
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wide variety of information long distances at
unprecedented speeds, these technologies al-
low entire populations to experience major pub
lic and political events in common, thereby
fostering a sense of national community. Be-
cause they are also interactive, these technol-
ogies can play a greater role in helping politi-
cal leaders to communicate to the public and
to assess its mood, thus helping to reinforce
the legitimacy of the political system. More-
over, given the decentralized distribution of
many of the new technologies, and their capac-
ity to store, copy, manipulate, retrieve, and
send information, they can be used to foster
participation, helping individuals to gain ac-
cess to information and other political re-
sources, to locate parties holding similar posi-
tions, to articulate and widely disseminate
their views, and to more effectively and effi-
ciently organize their political involvement. Al-
ready we see evidence of the new technologies
being used in several of these ways.

In the past few years, for example, a grow-
ing number of political leaders are beginning
to use the new technologies to communicate
more effectively with their constituents. A
number of senators and representatives now
produce their own news clips and interviews,
which they transmit via satellite to their local
television stations. This technique allows them
to speak directly to the public, without others
commenting on, or interpreting, their remarks.58

Computer technology also provides new
ways to enhance the efficiency of political com-
munications. Using the mass media, for exam-
ple, politicians have to spend considerable
money and effort to send a message’ that will
have enough overall appeal to pay for the ef-
fort. Using the new electronic media, on the

—.————
‘“Paul West, “The Video Connection: Beaming It Straight

to the Constitutents, ” Wasfu”ngton  Journalism Review, June
1985, pp. 48-50. Congressmen have always appealed to the public
directly through newsletters, questionnaires, and other franked
materials. However, some observers consider the use of satel-
lite technology as a different kind of development, which may
give cause for alarm. Unlike the previous kinds of appeals, which
were sent to individuals and which were clearly identified as
being politically oriented, the new video materials are often dis-
tributed as part of local news broadcasts, and thus their origin
and intent might be misconstrued.

other hand, whether it be cable, teletext, or the
computer, politicians can “custom target”
their messages to those who are the most likely
to be responsive to it. In this manner, they can
more efficiently allocate their time and re-
sources, focusing them on those voters who
are the most likely to give them support.59

The new technologies, moreover, have poten-
tial to aid citizens in acquiring the informa-
tion about government that they need in or-
der to participate effectively in political life.
A growing number of communities and govern-
ment agencies, for example, now allow individ-
uals to access their computerized records using
public terminals.60 Moreover, some people hope
that, in the future, individuals will not only
be permitted to access an agency’s data but
also the computer software used to analyze this
data. With such information, citizens would
be able to rerun agency decisionmaking mod-
els, using their own assumptions or data.61 In

6 2  a n d  t e l e t e x t6 3  p r o v i d eaddition, cablecasting—-.——
59 Kevin L. Kramer and Edward J. Schneider, “Innovations

in Campaign Research: Finding the Voters in the 1980s, ” Robert
G. Meadow (cd.), New Commum”cation  Technologies in Politics:
The Papers for a Conference, The Washington Program, An-
nenberg School of Communications, 1985. See also William C.
Paley and Shelly  Moffett, “The New Electronic Media-Instant
Action and Reaction, ” (knpm”gns  and Elections, C. 4, 1984,
pp. 4-12.

~he idea of government databases, accessible to the pub-
lic, has existed since the 1960s and early 1970s. At that time,
many people hoped that the automation of government opera-
tions would produce vast stores of information about the gov-
ernment and community which could be made available to in-
terested citizens through remote computer terminals. Although
the ideal of remote access never materialized, today use of pub-
lic terminals for access to these databases within government
agencies is common, and becoming more so. Kenneth L.
Kraemer, John Leslie King, and David G. Schetter, innovative
Use of Information Technology in Facih”tating  Public Access
to Agency Decisionmak”ng: An Assessment of the Experience
in State and Local  Governments, final report prepared for the
O~~~;:;f  Technology Assessment, March 1985, pp. 35-36.

“Utilization of these channels by local government is gener-
ally low. Most cities have only about two cable applications for
governmental affairs programming. These have mainly been
limited to a variety of one-way services that require a minimal
production effort, such as for broadcasting city council meet-
ings, for community bulletin boards, and for calendars and short
local news items. Ibid., p. 35.

“There is considerable potential to provide public access to
information related to government decisionmaking via teletext
and videotex services. At present, the kinds of information pro-
vided generally are limited to such things as notification about
schedules for hearings, meetings, etc., or to the posting of the
results of such activities. Ibid.
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new channels for public access to governmental
decisionmaking by increasing the levels of pub-
lic awareness, interest, and knowledge about
governmental affairs.

To effectively champion one’s views, indi-
viduals, however, do not just act alone; they
act in concert. The new technologies, with their
capabilities to store, manipulate, retrieve, and
network are optimally suited to help them in
this regard. With a personal computer and a
modem, individuals can collect and store in-
formation related to their concerns; they can
maintain lists of potential supporters and con-
tributors and target specific messages to them;
they can match organizational resources with
organizational needs; and they can gain con-
stant feedback about the progress being made.
Figure 2-4 below illustrates, for example, how
the new technologies can manipulate and struc-
ture information in a way that will improve
both the efficiency and effectiveness of a po-
litical campaign.

Clearly one need not be a seasoned political
activist to take advantage of these new capa-
bilities. Acting on his own, one man in Colorado
Springs, for example, led a successful cam-
paign to block a local ordinance placing restric-
tions on home-based entrepreneurial activities.
Surprised that he was the only citizen to at-
tend the first hearing on the ordinance, he
brought the issue to the community’s atten-
tion by publishing it together with a list of his
concerns on his computer bulletin board. A
small notice in the local newspaper helped to
advertise his plan. A number of people contrib-
uted their comments via the computer net-
work. When, several weeks later, a second hear-
ing was held, 175 people appeared to defeat
the ordinance.64

Information technologies can even be used
to lobby. Lobbyists for the Environmental
Fund, for example, carry a personal computer
when visiting congressional offices. Their spe-
cially designed interactive software allows con-
gressmen to look at population projections

“’Dave ~ughes, “The Neighborhood ROM, Computer-Aided
Local Politics, ” 45, Whole Earth Ret’iew, March 1985, p. 89.

using a range of different assumptions. Accord-
ing to lobbyist Casy Dinges, this kind of in-
teraction is not only effective in informing con-
gressmen of an organization’s point of view;
it also provides them with a memorable experi-
ence, thereby engaging their interest in the is-
sues over the long term.65

Because of their effectiveness as political
tools, the new technologies are becoming es-
sential to all those who aspire to influence the
political process. For, just as these tools are
often the critical competitive factor in the eco-
nomic realm, so too are they in the political
realm. Thus, politicians and politically active
citizens, like their businessmen counterparts,
are hurrying to establish their own informa-
tion bases. This move towards technology is
very apparent, for example, at the level of na-
tional politics. Trying to catch up with the
Republican Party, which began very early to
incorporate technology into its campaign oper-
ations, the Democratic National Committee is
now endeavoring to equip itself with an infor-
mation infrastructure that will include a na-
tional bulletin board, that is capable of trad-
ing political information between the national
office and key House candidates.66

With the numerous possibilities that the new
technologies afford, attention is becoming, fo-
cused on the politics of information. In the in-
ternational arena, for example, Third World
countries now assert that the control over in-
formation within their national boundaries is
vital to their economic, political, and social
well-being. To achieve their ends, they are call-
ing for a new World Information Order, that
would allow them to select the information that
enters their nations and that would assure
them access to the information they require
for development.67

“Interview with Casy Dinges, Lobbyist, Environmental
Fund, April 1985.

‘i’ David Burnham, “Democrats Chase Dollars With Com-
puter Aid, ” The IVew York Times, Feb. 5, 1986, p. B6.

‘“Joge  Becker, Information Technology and A New Infor-
mation Order, Information and Society Series (Amsterdam:
Chartwell-Bratt  Ltd., 1984).
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Figure 2-4.— Development of Custom Targeting Database
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Political observers in advanced industrial-
ized societies are also considering how the new
technologies might affect political life. Among
them, they have developed two quite distinct
and contradictory scenarios. One of these
posits “the rise of the computer state."68

According to this scenario, government and
large corporations will use the centralized stor-
age and processing capabilities of computer
technology to consolidate their control and to
monitor and manipulate behavior. The second
scenario, in contrast, envisions the opposite
state of political affairs. Characterizing the new
technologies as “technologies of freedom, ” this
view of the future postulates that, given their
decentralized use and increased availability,
these technologies will lead to a dispersal of
political power and permit enhanced participa-
tory democracy.”

Evidence can be found to support both of
these contentions. As has already been pointed
out, some local communities are taking steps
to increase the public’s access to information.
On the other hand, taking advantage of the
monitoring and processing capabilities of the
new technologies, government is looking more
favorably at the prospects of employing such
devices as electronic surveillance, computer
matching, and polygraph testing.70 In the long
run, the political outcome will depend less on
the technology itself and more on the legal and
social structure that determines how the new
technologies will be used.

Opportunities in the Cultural Realm

Culture is the realm of “sensibility of emo-
tion, moral temper, and of the intelligence
[that] seeks to order these feelings.’’” Provid-
ing a consistent moral and aesthetic frame of
reference, it serves to develop and sustain the

‘“See, for example, David Burnham, The Rise of the Com-
puter State: The Threat to Our Freedoms, Our Ethics, and Our
Democratic Process (New York: Random House, 1984).

‘‘Ilarlan Cleveland, “The Twilight of Hierarchy: Specula-
tions on the Global Information Society, Bruce R. Guile (cd.),
Information Technologies, p. 61.

U.S. Congress, Office of Technology Assessment, Federal
(;o~ernment  Information Technolog~’: Electronic Sur\’eillance
and (’i~rif I.iberties,  OTA-C IT-293 (J1’ashington, DC: U.S. Go\r-
ernment Printing (Mice, October 1 985).

Bell, Cultural Contradictions, p. 12.

identities of both individuals and societies.72

This realm comprises all of those imaginative
and spiritual activities—such as painting, po-
etry, or music, as well as litany, liturgy, and
ritual—whereby men and women seek to un-
derstand their natures–who they are, their
relationships to others and to God.73 Although
the ways that people have dealt with these ex-
istential concerns have changed considerably
over time and in different eras, the themes that
have preoccupied mankind–death, tragedy,
love, sacrifice, heroism, obligation, and re-
demption–have remained constant. Thus new
art forms and new ideas do not replace old ones;
they become apart of an ever expanding source
on which individuals can draw to recreate and
reinterpret aesthetic and religious experience.
The cultural realm, then, is governed by the
principle of communal sharing and exchange.74

Communication is the process by which cul-
ture is developed and maintained. For it is only
when people develop language, and thus a way
of communicating, that a culture can, in fact,
emerge and be imparted.75 Information, the
content of communications, is the basic source
of all human intercourse.7’ Over the course of
human history, it has been embodied and com-
municated in an ever expanding variety of
media, including among them spoken words,
graphics, artifacts, music, dance, written text,
film, recordings, and computer hardware and
software. Together, these media and the chan-
nels through which they are distributed, con-
stitute the web of society, which determine the
direction and pace of social development. Seen
from this perspective, the communication of in-
formation permeates the cultural environment
and is essential to all aspects of social life.77

Linked as they are to all social activity, the
new information and communication technol-
ogies provide endless opportunities to enhance
the cultural realm. Given their networking ca-

“Without a cultural tradition, individuals interactions
would be meaningless. For, in order to define themselves and
to take purposeful action in different situations and in relation-
ships to others, individuals need reference to a relatively stable
construct of shared symbols. Talcott Parsons, The Social Sys-
tem (Glencoe. IL: Free Press, 1964), pp. 11-12.

“Bell, Cultural Contradictions, p. 12.
“’Ibid. p. 15.
“ Ibid.
“Pye, Political lle~’elopment.  p. 4.

Ibid.
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pabilities, they provide an expanded infrastruc-
ture for information sharing and exchange.
They can be used, moreover, not only to gen-
erate greater amounts of information and new
kinds of cultural forms, but also to make this
knowledge more accessible and to provide it
in more convenient and suitable ways. In addi-
tion, because they are decentralized and widely
available, they open the way for many new peo-
ple to become actively involved in creative
activities. Finally, given their ability to store
and retrieve vast quantities of information,
they can serve as a storehouse of cultural re-
sources, making them accessible and available
for generations and civilizations to come.

Many of these opportunities are already be-
ing developed. Most prominent is the oppor-
tunity to provide more and more information.
Between 1960 and 1977, for example, the words
supplied in all media grew at a rate of 8.7 per
year, which is 5 percent faster than the rate
of growth of the the GNP (measured in con-
stant dollars). The total number of words
produced has increased from 1.07 X 109 in 1960
to 3.36 x 109 in 1977.78 And individuals are
consuming, on the average, 1.2 percent more
words each year. As already noted in figure
S-3, the largest proportion of this growth is
attributable to electronic media.

Moreover, this information can now be pro-
vided in a much greater number of forms,
giving people the opportunity to have more
control over, and choice about, the kinds of in-
formation and cultural works that they enjoy.
One new technology that will increase infor-
mation channels, for example, is videotex. By
taking advantage of television’s full channel
capacity, this technology can augment the
number of information outlets 100-fold.79 Other
new technologies that increase the available
sources of information are videocassette re-
corders, optical disks, direct broadcast satel-

——
‘81thiel  de Sola Pool and Roger Hurwitz, “Methodological

Issues in the Measurement of Information Flows, ” Workshop
on Measurement of Information, Sponsored by the National
Science Foundation, Research Program on Communications Pol-
icy, Massachusetts Institute of Technology, July 1982, p. 8.

“’Irving Louis Horowitz, “New Technology, Scientific Infor-
mation and Democratic Choices, ” Information Age, vol. 5, No.
2, April 1983, p. 69.

lites, and computer bulletin boards, to name
but a few.

The new technologies also allow people to
receive information specifically tailored to their
needs. Today many newspapers, for example,
use computer technology to create and distrib-
ute special editions for different geographical
audiences .80 Similarly, community, religious,
and citizen-based organizations use technol-
ogy to select the audience for whom their mes-
sages would be most relevant. Using home
technologies, people can also select the infor-
mation they desire. They might, for example,
choose bibliographic data or financial informa-
tion from on-line databases such as the Source
or CompuServ. Or, they might just place a
query on their electronic bulletin boards.

With the new technology, people can, more-
over, use information at times and under con-
ditions that are most convenient for them.
With an audio or video recorder, they can lis-
ten to or watch programs at a time other than
when they were originally aired. Moreover,
they can rent or buy an ever growing number
of tapes and programs to enjoy at their leisure
in their homes. Such flexibility not only allows
viewers the choice of when and what to watch;
because it permits them to record program-
ming for later viewing, it also allows them to
expand their repertoire of home entertainment.

The power of the new technologies to en-
hance the cultural realm are evident not only
with respect to the quantity, variety, and ac-
cessibility of the information that individuals
can receive in their homes. Of equal, if not
more, significance is the fact that these tech-
nologies are interactive. As such, they en-
courage active, not passive, behavior.81 More-
over, given their ability to copy, store, and
reprocess information, and to transmit it to
large audiences, they make it possible for or-
dinary individuals to carry out activities that
once required the skills of a specialized elite.82

Now conceivably, everyone can be a creator

‘“Anthony Smith, Goodbye Gutenberg: The Newspaper
Revolution in the 1980s (Oxford: Oxford University Press, 1980),
pp. 51-61.

“Horowitz, Information Age, p. 69.
“’Ibid.
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and a publisher. Each person can actively con-
tribute to his culture, and not just partake of it.

The ability of technologies to help individ-
uals reach out to the community is no where
better illustrated than in the case of videotex.
Although this technology has not yet taken
hold in the United States, the French experi-
ence with it provides a clue about what a na-
tional system such as this might entail. Es-
tablished by the French Government in 1981,
the French system, Teletel, now consists of 1.4
million terminals—called Minitels —operating
in households and businesses throughout the
country.84 Using le Kiosque, Teletel’s most
popular feature, the French people can select
from over 200 different kinds of information
services. Many use the system simply to “chat”
with Minitel friends. Farmers rely on it for in
formation about the weather and commodity
prices. In addition, the government is now be-
ginning to expand the system to provide hu-
man services. Already, pilot programs are
underway to develop networks for such groups
as diabetics, victims of AIDS, parents of
epileptic children, and battered wives.85

Although the use of videotext has been much
less popular in the United States than in
France, Americans are also reaching out to
others on electronic bulletin boards. Becom-
ing increasingly popular among the public,
bulletin boards not only allow individuals to
access information from their homes; they also
help them to contact others in similar situa-
tions or with similar needs, to discuss and share
information, or even to collaborate with them
on-line. Groups, such as the disabled, who have
traditionally been isolated from society, have
found in networking a new way of socializing.”

The new technologies also serve as catalysts
for social action. Still eager to learn, many
elderly people have found computing to be a
very engaging past time. In fact, because com-
puting is an activity that does not require phys-

“Nadine Epstein, “Et Voila! I.e Minitel, ” The ,Vew  York
Times i$lagine, Mar. 9, 1986, pp. 48-49.

‘ Ibid.
“Sherry SonLag, “For Disabled, Computers Are Creating

New I,i\es,” The ,Vew York !l’imes,  vol. 134, p. l(n) and 1(1).

ical prowess, and which can be done at home,
a number of senior citizens are thinking about
using their newly acquired skills to begin a sec-
ond career. Recognizing this potential inter-
est, some communities have begun programs
to get the elderly more involved.” The Little
House Senior Adults Center in San Mateo,
California, for example, has been so success-
ful with its computer programs that its direc-
tors are now thinking about building a com-
puter network for the elderly.

In the same way that individuals benefit
from the new technologies, so too will cultural
institutions such as libraries, schools, and
museums. Using technology, these institutions
will be able not only to reach out into the com-
munity to provide information and cultural
works to those who would otherwise not have
access to them, but also to help people to par-
ticipate in cultural activities. Thus they serve
to replenish the cultural store.

As documented in a previous OTA study,
Informational Technology and Its Impact on
American Education, the computer and other
information-related technologies can help
educational institutions play a major role in
providing people with the knowledge and skills
they need to participate in and enjoy the ben-
fits of an information age.88 The interactive na-
ture of computer technologies allows students
to become actively involved, and thus, more
engaged, in their own learning process. Using
a videodisk to simulate laboratory experi-
ments, for example, students can view on a
monitor the explosion that would take place
if they were to mix incompatible chemicals .89
Videocassettes are also being successfully used
for educational purposes. The film company,
Education and Learning, for example, has re-

“’Kathy Chin, “The Elderly Learn To Compute, ” Infoworki,
May 7, 1984, pp. 24-29.

‘*U.S. Congress, Office of Technology Assessment, Informa-
tional  Technology and Its Impact on American Education, OTA-
CIT-187 (Washington. DC: U.S. Government Printing Office,
November 1982). This study found that information technol-
ogy is already beginning to play an important role in providing
education and training in some sectors, and that it is likely to
become a major vehicle for doing so in the next few decades.

“Jim Bartimo, “Classrooms To Utilize Videodisc Technol-
ogy, ” Infoworld, Mar. 12, 1984, p. 40.
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cently compiled a Video Encyclopedia of the
20th century, comprising 75 one hour video-
cassettes that cover major events from 1893
to 1985. Students can randomly access these
tapes to witness famous historical events, such
as the Scopes trial, or to view periodic pieces
describing such things as the costumes of a
particular era.90

Universities, too, are also taking advantage
of new technologies. Over the past few years,
for example, many universities and colleges
have been experimenting with ways of in-
tegrating computers into their course curric-
ula. At Stevens Institute of Technology, for
example, interactive calculus programs are
used to assist students in learning to do math-
ematical analysis. In chemistry, computers are
used for graphic simulations and for drill and
practice. In introductory computer graphics
courses, computers serve as electronic draw-
ing boards, and in the labs they are being used
to assemble data, provide interface with equip-
ment, and stimulate experiments that might
otherwise be unfeasible, too expensive, or too
dangerous.91

Of particular benefit to universities will be
the development of computer networks, which
can connect students and faculty members to
a wealth of information, both on and off cam-
puses. These networks, still in their infancy,
are modeled after ARPANET, the research
network developed by the Department of De-
fense. Carnegie Mellon University in Pitts-
burg, Pennsylvania, has already taken major
steps to develop such a network. By the end
of this year, they plan to link all of their stu-
dents’ personal computers into a time-sharing
file system. This system will not only provide
for point-to-point communication and elec-
tronic mail; it will also allow the user to browse
through all of the databases on campus.92 Other
universities such as MIT and Rensselear Poly-
technic Institute are following suit.93 Most im-
— ..——

“’Fred M. Hechinger, “Video Cassettes Bring History to
I.ife, ” The IVew York Times,  Jan. 14, 1986.

“Donna Osgood, “A Computer on Every Desk, ” BJ’te,
June 1984.

‘“Ibid.
“MIT  network system is being developed through Project

Athena, a $70 million effort to create a single operating system

portant of all, universities are now thinking
about expanding their networking efforts to
link their own systems to those that connect
researchers and research throughout the
United States.94

As institutions that acquire, store, manage,
and disseminate information, libraries are also
well suited to take advantage of the opportu-
nities that new technologies afford. And, in
fact, these technologies have affected all
aspects of library services. Software is now
commercially available for practically all li-
brary operations: circulation, inventory, acqui-
sitions, periodicals, cataloging, and reserves.
Moreover, using these technologies, libraries
have developed networks that can access na-
tional databases, allowing users faster and
more efficient access to information.

Considering all of these opportunities to-
gether, the new technologies would appear to
have been designed especially for a modern age
such as ours, which seeks self-fulfillment and
self-realization. They offer convenience and
personal choice. They can promote self-discov-
ery. And with them, people can enter new
realms, mental as well as physical.

Whether or not these opportunities are fully
exploited is, of course, uncertain. For just as
there are two opposing scenarios about politi-
cal life in an information age, so too are there
two visions of the impact of technology on the
individual, one more favorable than the other.
While acknowledging their potential, some peo-
pie, for example, are concerned lest these tech-
nologies serve to further divide the world be-
tween the information rich and the information
poor, reinforcing or even exacerbating exist-
ing social and economic differences. In fact,
the more powerful the technology, the wider
the gap might be.

that will allow programs available on one part of the system
to be available on all others. Similarly, Rensselaer Polytechnic
Institute is planning a system that will not only be geared to
problem-solving and calculations, but that will also serve to pro-
vide electronic mail, word processing, on-line libraries, and com-
munication among faculty and students. Ibid.

“Dennis M. Jennings, Lawrench H. Landweber, Ira H.
Fuchs, David J. Farber, and W. Richards Adrion, “Computer
Networking for Scientists” Science, vol. 231, Feb. 28, 1986,
p. 950.
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Those who are concerned fear that the poor
will be unable to afford the products of the in-
formation age if they are distributed primar-
ily in the market.95 They worry, moreover,
about the possibility that only those who are
already skilled will be able to take advantage
of the highly differentiated and individualized
services offered by the new technologies.96

“see,  for example, Carol A. Tauer, “Social ,Justice and Ac-
cess to Information, ” Minnesota Libraries, vol. 27, No. 2, sum-
mer 1982, pp. 39-42; see also, Stephanie Siegal, ‘‘The IIigh Cost
of Information, ” Freedom of Information Center Report, No.
489, School of Journalism, University of Missouri at Colum-
bia, March 1984, pp. 1-7.

‘E;dward  Plowman, “The Communications Revolution, ”
ASI.ZB Proceedings, vol. 33, No. 10, October 1981, p. 377.

They fear too that, given the growing market
value of information, information providers
may increasily focus on producing high cost
and highly profitable information products and
services and cut back on their efforts to meet
the information needs of the poor.97 Where,
they ask, in the midst of the information revo-
lution, is the information that ordinary peo-
ple need to solve their everyday problems.98

‘“Ibid.
‘“b;ugene  Garfield, “Societ-y’s  Unmet Information Needs, ”

.4S1S Bulletin, october No\rember  19N5, p. 6.

THE POTENTIAL FOR CONFLICT IN THE USE
OF NEW TECHNOLOGIES

The new communication and information
technologies will play a greatly enhanced role
in all aspects of life. In fact, as we have seen,
their availability and use may, in many cases,
be the critical factor for success. The enhanced
value of these technologies is reflected, first
of all, in the growing number of people who,
from whatever realm of life, are striving to inte-
grate these technologies into their daily activ-
ities and operations. It is reflected, moreover,
in the greatly increased market for informa-
tion-based products and services, and the
flourishing of new industries to provide for
these burgeoning information needs.

Not all of these technological opportunities,
however, will be exploited. In fact, taking
advantage of some opportunities may preclude
the development of others. The potential for
conflict in the use of new technologies can be
seen most clearly by contrasting how informa-
tion is valued in the realms of economics, poli-
tics, and culture. Conflicts are likely to be most
pronounced when the economic value of infor-
mation is very high. For it is under such cir-
cumstances that the discrepancy between the
need for exclusion, and the need for distribu-
tion, sharing, and use is the most starkly
drawn.

From the perspective of the economic realm,
the value of information is in its exclusivity
—that is to say, in the ability of its owner to
be able to exploit the difference between what
he knows and what other people do not know.99

In a horse race, for example, the value of an
accurate assessment of the horse’s chance in-
creases directly with the exclusivity of that
wisdom, and the value is obviously decreased
by sharing. Similarly, an important factor in
encouraging investment is the presumption
that the investor is better informed than others
about the outcome of the enterprise. To the
degree that all investors have equal access to
information this potential for difference is re-
duced, along with the incentive for invest-
ment.100

To be supportive of democratic values, in-
formation, on the other hand, cannot be exclu-
sive. It must be plentiful, varied, and the chan-
nels of access to it must be open. Politicians
and political advocates, for example, seek to
influence through persuasion. To be success-
ful, they must disseminate their views as
widely as possible. In contrast to the business-

“qBurns, The Economics of Information, p. III-3,
““’Ibid.
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man who seeks to maintain his trade secrets,
the politician benefits when his cause becomes
the subject of widespread discussion. And if
they are to be politically responsible and to
hold legislators politically accountable, citizens
also need to become acquainted with and dis-
cuss a wide range of political points of view.

In the cultural realm too, information is
made more valuable not by its exclusion, but
rather by its perpetual use and reuse. To un-
derstand a thought or an idea, people must
process it together with the information that
they already have. In making use of informa-
tion, therefore, they do not diminish it. They
enhance its value.101 Moreover, even the indi-
viduals who are involved in cultural activities
can benefit from the repetitive use of their
works. For a scholar’s reputation and prestige
will be more rapidly enhanced the more often
his works are cited, and will dwindle if his
works are ignored. Similarly, a recording art-
ist may seek to have his records broadcast as
widely as possible, just to establish a wide-
spread reputation and a loyal following. 102

Concerned primarily with the use and flow
of information in society, intellectual property
law has historically served in the United States
to decide which technological opportunities
would be developed, and thus which values
would be served. For example, the granting
of an exclusive right to the creator or provider
of an intellectual work changes the basis on
which it is made available to society. The cri-
teria to use the work becomes the ability to
pay. The granting of such a right, therefore,
can favor the values of the economic realm over
those of the political and cultural realms. On
the other hand, the fair use doctrine, which pro-
vides exceptions to what would otherwise be
considered a copyright infringement, has the——

‘(’’Harlan Cleveland, “Information as a Resource, ” The Fu-
turist, December 1982, p. 37.

““”Harlan Cleveland, “The Twilight of Hierarchy, ” pp. 186-
187. Gossip, for example, spreads rapidly among family mem-
bers, friends, and neighbors. Books and magazines, and now
records, tapes, software programs, and films are commonly
passed along from one person to the next. Ideas are discussed
and debated at social gatherings, among scholars, and in the
press. And by making information more available, and more
easily accessible, the new technologies will foster these prac-
tices even more.

express purpose of fostering the values of the
cultural and political realms. In like fashion,
the first sale doctrine, which limits the propri-
etor’s control of a work once he has sold it, is
designed to ensure public access to works.
However, neither of these doctrines are sup-
portive of the value of exclusivity.

In resolving these issues, policy makers have
sought to strike a suitable balance between the
needs of creators, producers, and distributors
of intellectual property and the social, eco-
nomic, and political needs of the nation as a
whole. In such a fashion, intellectual property
law has been able to simultaneously serve a
wide variety of social and economic public pol-
icy goals.

The ability of intellectual property law to
strike such a balance was not particularly dif-
ficult in the past, when the social and economic
stakes in information were lower than today
and when relatively few and well-defined play-
ers were involved in the intellectual property
process. Information-based products and serv-
ices were peripheral to the performance of
many social and economic activities, and peo-
ple had lower expectations about their use and
the level of profit that might be derived from
them. As a result, issues involving the grant-
ing of intellectual property rights could be
worked out among the major players without
much public involvement or concern.

The resolution of these issues in an informa-
tion age, however, will be more problematic,
requiring that more stakeholders be taken into
account and that decisions be made about the
distribution of incentives and rewards. Given
the variety of opportunities that the new tech-
nologies afford, the increased value of informa-
tion, changing relationships among the tradi-
tional participants in the intellectual property
system, and rising expectations about the ben-
efits of these technologies, the number of stake
holders with disparate interests and compet-
ing claims on the system will be greater than
ever before. In such a context, the granting
of intellectual property rights, instead of mutu-
ally serving a variety of different stakeholders
may actually pit one against another.
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The problem is exacerbated by the fact that,
as the market value of information increases,
so does the pressure to treat information activ-
ities in economic terms alone. Today, for ex-
ample, there are a growing number of people
engaged in information activities, which were
once clearly considered to be outside of the
realm of economics, who are now aggressively
competing to economically exploit their works.
And, to assure that they can do so, they are
avidly seeking intellectual property rights.

Not surprisingly, such rivalry for ownership
is becoming common in institutions of higher
education and research, where the potential for
profits is high. Here the claims and counter-
claims of ownership are continually multiply-
ing: claims of students against students, stu-
dents against faculty members, faculty against
faculty, and the university against students
and faculty. ’03 A particularly contentious is-
sue in this regard is “work-f or-hire.” Some
university administrators now argue, for ex-
ample, that, just as companies automatically
own the copyright on works done on company
time and with company resources, so too
universities should have the rights to every-
thing created in conjunction with their facil-
ities .104 These issues of ownership will not be
easily resolved. For, as the Carnegie Mellon
University flowchart illustrates, there are a
wide variety of ways in which rewards can be
distributed. (See figure 2-5.)

As the rush to make a profit in information
becomes increasingly prevalent, many people
are less willing to share their ideas and ex-
change their views. Some teachers report, for
example, that they are unwilling to use com-
puter software that they have developed in

‘r’’ Dorothy Nelkin,  Science as Intellectual Property: Who
Con.tro)s  Scientific Research (New York: Macrnillian Publish-
ing Co., 1984), pp. 1-8.

“’’Just beginning to grapple with these issues, universities
vary considerably in their work for hire policies. Brown Univer-
sity, for example, follows a relatively liberal policy, allowing
faculty, students, and staff to share rewards. In contrast, at
Virginia Polytechnic Institute lawyers for the university have
recently concluded that students’ assignments are the property
of their professors. Ivars Peterson, ‘‘Bits of Ownership: Grow-
ing Computer Software Sales Are Forcing Universities To Re-
think Their Copyright and Patent Policies, ” Science News, Sept.
21, 1985, pp. 189-190.

Figure 2-5. —Carnegie Mellon Flowchart
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their classrooms. Because of its high market
value, they fear that their local school district
will try to copyright it.105 Similarly, many peo-
ple who participate in joint projects, such as
electronic conferences, are becoming more hesi-
tant about what they say. Because their ideas
bring a high price, they want to reserve for
themselves the right to profit from them.106

The growing focus on protection and secur-
ing ownership rights is also evident in the fields
of art and entertainment. One extreme, but per-
haps highly illustrious, example is the recent
case in Seattle, Washington, where the estate
of a well-known songwriter sued a church for
singing the benediction to the tune of a copy-

“’’Discussion with participants, Workshop on Educational
Policy, National Educational Computing Conference, summer
1984.

““Ma rguerite Zientara, “Watch Your Words: Who Owns In-
formation in an Electronic Conference?” Moworki, Aug. 6,1984,
pp. 333-334.

and /formation

righted melody. Protesting the profit-oriented
climate of the times, one outraged churchgoer
protested saying:

Well, we do understand that the copyright
law becomes involved. However, to us simple
folk, it would seem that both creator and
owners of [the tune] could very easily waive
their rights and by doing so enjoy a sense of
great honor and deep gratification that their
song is now a beloved hymn sung in chorus
by many thousands of good people during
church services, rather than to threaten and
crush their own beautiful song into near
oblivion.

In these times, these fearful, unruly, ego-
tistical and utterly selfish times, this action
to stop the singing of a hymn in our churches
is surely the ultimate low.

“]”Harry A. MacLaren, “Letter to the Editor, ” Seattle
Times, July 26, 1985, p. A-20.

IMPLICATIONS FOR THE INTELLECTUAL PROPERTY SYSTEM
To the Founding Fathers, the design of an

intellectual property system appeared a rela-
tively simple matter. Building on a long tradi-
tion, and on years of European experience, they
simply followed the British model, which was
equally well suited to meet both countries’
needs. This model assumed that, by granting
economic rights to the creator of intellectual
works, information would be created and dis-
seminated, and thus a number of other social
and economic objectives would be achieved.
In this model, not only were other societal goals
understood to be furthered by fostering the
learning environment, these goals were also
seen to be mutually compatible and self-en-
forcing.

In an information age, the situation is more
complex. Information is central to all aspects
of society. Moreover, the new information tech-
nologies provide new opportunities to move
ahead in almost all areas of activity. With these
opportunities, however, will also come new con-
flicts. For, given the pivotal role that informa-

tion will play in the future, its enhanced value
will give rise to a greater number of compet-
ing claims on its use.

Given this potential for conflict, a key as-
sumption on which the Founding Fathers es-
tablished the intellectual property system may
no longer be valid in an information age. In-
stead of equally fostering a number of diverse
political, economic, and cultural goals, the
granting of economic incentives may, under
some circumstances, pit one kind of goal, or
one societal purpose, against another. In an
environment such as this, it is more essential
than ever to remember that in making deci-
sions about the intellectual property system,
we are making decisions about the nature of
society itself. Therefore, in addressing the
question of what are the most appropriate
goals for the intellectual property system in
an age of information, we must ask ourselves
first, given all of the opportunities that the new
technologies afford, what kind of a society
would we like to live in.


