60 Space Stations and the Law

Il - ISSUES THAT REQUI RE | MVEDI ATE ATTENTI ON

The panelists generally agreed that some issues should be exam ned
now, although they disagreed as to what the nature or goal of such an
exam nati on should be. The issues discussed below were identified by a
majority of panelists as requiring imediate attention.

A Jurisdiction and Choice of Law

Alnost all legal disputes require that the parties answer three
questions: What nation has jurisdiction (the right to nake and enforce rules
of law) over a particular person, place, object, or issue? Wat court within
that nation is the appropriate court to resolve the specific dispute in
question? And, what is the appropriate law for this court to apply? Gven the
mul tinational nature of space station crews and the nodular nature of space
station technol ogy, jurisdiction and choice of law questions will need to be
exanm ned even before space station operations comence.

1) Jurisdiction
As discussed in the OTA background report (supra, p. 25),the concept
of jurisdiction raises many conplicated issues and may inply a nunmber of

different legal relationships. For exanple, nation A mght have jurisdiction
over a space station because the relevant nultilateral agreement declares this
to be the case. At the sane tineg, the courts of nation B may have

jurisdiction to adjudicate a specific case or controversy (e.g., where the
citizens of nation B are involved or where activities have an effect on the
territory of nation B, etc.) arising from activities conducted on nation A's
space station.

a) Jurisdiction Over the Space Station

Several panelists were quick to point out that the question of which
nation (or nations) has jurisdiction over the space station (or some part
thereof) raises issues that are predominantly political and technical, as
opposed to |egal. For this reason, these panelists thought that it was
unreasonabl e to assune that jurisdiction need be vested only in one nation.
O hers differed, saying that, particularly in the early years of station
operations, nultiple, perhaps competing, jurisdictions could make the space
station unmanageabl e.

0 The politics of jurisdiction - Some non-U S. panelists noted
that their countries did not wish to participate in a U S. space station, only
in an “international” space station. One panelist suggested that the goal of
the current negotiations should be to reach “an agreenent between equal
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partners,” and that: “[W] want to remain fully responsible for. .. [our]...
contribution to the international space station. That is to say, we'll retain
jurisdiction and control over... [our] . .. contribution, but. .. [we are]...
prepared to discuss...limtation[s]... [on this] . . . jurisdiction in order t.

permt the good functioning of the space station.

In order to encourage the success of this shared jurisdiction
approach, sone panelists favored an ad hoc resolution of problens by contract
rather than establishing nore general rules of |aw which would be enforced by
a recognized “authority.” It was believed that this ad hoc, contractual
resolution woul d di scourage the idea that one nation had the power to enforce
l aw and woul d encourage the belief that space station operation was a process
of negotiated power-sharing.

The concern over jurisdiction stemred in part from considerations of
national pride and prestige, and in part from concern over protecting val uable
i nformati on derived from research. Several panelists cautioned that their
countries did not intend to provide space station nodules dedicated to
research only to find that the United States patent laws could be used to
limt their exploitation of certain discoveries.

0 Jurisdiction and technol ogy - O her panelists noted that,
politics aside, technology nitigated against one nation maintaining
jurisdiction over an entire “space station. ” One panelist suggested that we
should pay homage to the old Ronman |aw axiom “ex facto sacro lex,” which
roughly translated means, those laws are best which respond to the facts. He
war ned: “Future space stations will not be single objects...they wll be
evolutionary objects...[or] ... ’'object assenblies’. *“ He pointed out that in
addition to the core space station, NASA's current plans already assune
conmpani on el enments such as free-flying platfornms and other | oose el enments such
as pol ar platforms. In the future, at least four classes of objects may exist
on or near space stations: shuttle-type vehicles that service or supply
stations, nodules that are permanently attached, npdules that may be attached
and detached, and free-flying platforns in simlar or intersecting orbits.

The panelist concluded that “the pluralistic and di spersed nature of

space station assenblies. . m ght lead . .to the establishment of different
...jurisdictional precincts. ” This would require nations to acknow edge that

...the space station has outgrown the single object concept which is the
basis of the Registration Convention, ” and that neither the Registration

Convention nor the 1967 CQuter Space Treaty contains an adequate working
definition of the term “space object. ”

Anot her panelist countered that although the Registration Convention

declared that only one state could register a space object, it allowed
separate agreenents on jurisdiction and control. “[SJuch an approach
[has]... considerabl e practical advantages, ” the panelist argued, “Minly it

woul d prevent the unnecessary fragnmentation of a space station assenbly into
numerous national territories. ”

b) Jurisdiction Over Cases and Controversies
Putting aside for the nonment the question of which country (or
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countries) would be designated by the space station agreement to exercise
sovereign jurisdiction, questions of how to determine a court’s jurisdiction
over specific cases and controversies nust also be addressed. One paneli st
pointed out that the U S. experience with the First Restatenent of Conflicts
showed that attenpts to devise jurisdiction-selecting rules in advance were

“inherently futile. " Such rules “though they fly the banner of certainty, in
fact. . . [create]. . great wuncertainty as courts and businesses try to...escape
from the inflexible dictates of those...rule.” This led the panelist to
conclude that we: “not only cannot but should not identify with any precision

which jurisdiction's rules should govern in advance. ”

The workshop participants did not attenpt to resolve the question of
whet her jurisdiction selecting rules were desirable; they did, however, point
out that treaties and other international agreements, private and quasi-
private contracts, and arbitration mght all be used to designate jurisdiction
i n advance. One panelist cautioned that because jurisdiction involved the
power of the state, private contracts which seek to linmt a state’s power have
often been held in disfavor.

An alternative to the case-by-case negotiation of jurisdiction mnght
be to entrust sone international body of experts such as the International Law
Commi ssion, the Hague Conference on Private International Law, or the United
Nations Conmittee on the Peaceful Uses of Quter Space to devel op general

principles in this area. Several panelists disagreed with this approach,
stating that attenpts to develop such rules in advance of actual cases and
controversies would be ill advised. They suggested that the sinplest and npst

practical approach was to encourage the slow devel opnent of customary |aw.

2) Choice of Law

a) International |ssues
International |aw does not attenpt to instruct courts as to which body
(or bodies) of |aw should be applied to cases and controversies arising from
space activities. Both the Quter Space Treaty and the Registrati on Convention
declare that a nation has jurisdiction over space objects that it registers
but neither treaty attenpts to address the choice of |aw question.

During the workshop, representatives from the business comunity
stressed that it was inportant to their firnms to know, in advance, which
nation’ s- -and in the United States, which State’s--laws would apply. One
panelist noted that, in its business contracts, it always specified which
State’s law would apply, so that in case of a dispute the firm had a clearer
understanding of the laws with which it would be dealing. Such specificity,
it was noted, would be desirable in space activities as well.

Anot her panelist argued that business’ desire for certainty night be

at odds with the concept of fairness; that is, “the idea that choice of |aw
shoul d sonmehow vi ndi cate fundanmental state interests even if you can't tell in
advance which state will be the npbst interested or which interests will be the

nost worthy.”
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Panelists identified many possible solutions to the “conflict of |aws”
questi on. One could apply: 1) the law of the state of registry; 2) the I|aw of
the forum where the plaintiff brings the case; 3) the law of plaintiff’'s
nationality; 4) the law of the defendant’s nationality; or 5) principles of
law comon to both jurisdictions (an extremely difficult admnistrative task).
Alternatively, one could follow the U'S.  corporate nmpdel and allow one
jurisdiction, such as Delaware, to energe as proper or convenient referent for
choice of I|aw. As with the question of jurisdiction, the workshop
participants examned a set of alternatives without attenpting to determn ne
whi ch woul d be npbst advant ageous.

In addition to identifying particular “conflict of law’ rules, the
panelists also exam ned the follow ng range of methods for Securing their
acceptance by the appropriate parties:

0 Private or quasi-private contracts - Many participants
thought that private or quasi-private (such as the NASA |aunch agreenent)
contracts were the nost practical solution since they would allow the rel evant
parties to design rules to govern specific activities and technol ogies.

0 Arbitration - Whet her specified in private contracts or
expressed nmore generally in international rules such as the International
Chanber of Commerce Rules’or the rules of the United Nations Conmittee on
I nt er nati onal Trade Law (UNCITRAL), “panelists generally believed that
arbitration provided a flexible alternative to preestablished “conflict of
law" rules.

0 Treaties or other international agreements - Sever al
panelists noted that nations could attenpt to determ ne in advance whose | aws
would apply to specific situations by negotiating formal nmultinational
agreenents. Al t hough nmpst panelists did not seem to have high confidence in
this approach, one panelist pointed out that, since a treaty would be the
“suprenme law of the land” in the United States, the United States mi ght use a
treaty to ensure conformity not only anong the signatories but also across the
50 States.

0 U.S. statutes - Since npst other nations would object to U S.
attenpts to limt the jurisdiction of its courts, US. statutes would be of
l[imted utility for designating jurisdiction. U.S. laws m ght be nore useful
for designating the applicable law in cases involving U S. nationals. The
United States might use its laws to declare that all U S. activities on the
space station would be governed by the law of one State (e.g. , Delaware or the

3 “In absence of any indication by the parties as to the applicable law, ;.4

arbitrator shall apply the | aw designated as the proper |law by the rul es of
conflict he deems appropriate.”

4 “Failing designation of the applicable law by the partieS, the Arbitral
Tribunal shall apply the law determined by the conflict of law rules which it
consi ders applicable. ”
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District of Colunbia).

0 Customary |aw - Instead of trying to solve “conflict of |aw
probl enms in advance, nations night nmake the decision to handle problens on a
case- by-case basis and encourage the devel opment of a customary |aw of space

conflicts. Such a course might be chaotic at first, but could stinulate
creative solutions to traditional problens. One might allow different choices
of law for different issues--e.g., one for crimnal |law, one for patent |aw,
etc. Alternatively, one mght encourage the practice of “depecage,” the

dividing of a single action into different parts, each controlled by a
separate | aw.

0 “No Law’ solution - One panelist pointed out that in the
early years of space station operations one attractive alternative nmight be a
“no law’ solution where each party accepts its own | osses. Such a regine
woul d be simlar to the current NASA policy of requiring shuttle customers to
wai ve the right to sue each other for damage to payl oads. Anot her paneli st
noted that “no law mght work if the only thing at risk was the property of
two space station participants; however, as soon as the law of interpersonal
relations was considered (torts, wills and estates, worknen' s conpensati on,
etc.) one needs a much nore sophisticated |egal regine. A representative from
i ndustry objected to the “no |aw’ approach because it would be inpossible to
predict the result of a legal action and therefore |acked the certainty (or at
| east predictability) so valued by firms.

b) Issues for the United States
The panelists were in general agreenment that the two nost inportant
issues for the United States were: 1) how to decide which of the Federal and
State laws currently on the books would apply to space activities; and 2) how
to resolve conflicts that arise between Federal and State |aws or between the
laws of the various States.

i ) Whi ch Laws Apply?

As noted in the OTA background report (supra, p. 33), Congress has
recently been trying to determ ne whether the patent |laws of the United States
currently apply in space. In 1981, Congress faced this same question with
respect to Federal crininal |law and decided to anend the U S Crimnal Code to
remove any confusion on this point. These two exanples illustrate the dil emm
whi ch nust be resolved for dozens of other pieces of |egislation. In each
case the follow ng questions nust be asked: Is it desirable for the law in
guestion to be applied to space activities? Can the law, as currently
written, be interpreted to apply to space activities? And, what legislative
or regulatory nodifications will be necessary to ensure that the protections
of the relevant law are available to, or denied, U 'S. nationals operating in
space?

Several panelists stressed that successful space conmerce woul d depend
on the extension to space of nmany of the laws we currently have on Earth. For
exanpl e, one panelist noted that the Uniform Conmercial Code is essential to
conmerce in the United States, yet many of its provisions when applied to the
space station would raise questions (How do we define personal property in
space? Real estate? Wiat is noveable, i movabl e?) that might require
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| egislation to resolve.

Sone legislation, such as the Fair Labor Standards Act, would cone
with restrictions--such as the 8 hour work day- -which mght seem inappropriate
to space. On the other hand, legislation such as the Death on the Hi gh Seas
Act might be desirable since it could be used to remove wongful death actions
fromthe jurisdiction of States, thereby solving in advance the problem of
conflicting State |aws. °

One panelist stressed the need to resolve these questions before space

station operations get underway. “It’s well enough to say that we have to have
a scientific understanding of these objects [before we address the |egal
probl enms]” he noted, “but when sonmebody dies up there and their next of kin
brings a lawsuit in one of the district courts of the United States, the issue
is going to [be] ‘“what | aw applies? because the law is different in 50
jurisdictions plus the Federal Death on the High Seas Act. ..The law isn't
going to wait until we get everything in a very nice, beautiful pattern so
that we can flesh it out with beautiful |aws that nobody objects to. Peopl e

are going to be sued.”

The panelist maintained that such problens nmust be resolved if we are
going to protect the space worker. “A lot of those people working up there
are going to be workers just like [Earth] -based workers. They’re going to
want to know whether they're entitled to Federal conpensation under workman's
conpensation |laws which are very liberal or whether they' re confined to state
wor kman’ s conpensation |aws which are much |ess beneficial.”

Anot her panelist agreed, pointing out that arbitration, a preferred
means for resolving conflicts between private firms or governnents, does not
work in personal injury cases. In many instances, the injured party will not
even be party to the arbitration agreenent.

ii) Choosing Between Federal and State Laws and Between the
Laws of the Various States
In the United States, Federal courts have primary and sonetines

exclusive jurisdiction over a limted nunber of issues. However, U.S. | aws
covering topics such as personal injury (tort), contract, property, secured
transactions, wongful death, wlls and estates, etc. , are predominantly State
| aw. Under the doctrine of Erie v. Tonpkins, when a Federal court hears a
case on one of these issues it applies State |law and dot Federal |aw. In
space it will be necessary to deternmine not only the power of States to pass
laws affecting space activities, but also, since State laws vary

substantially, to establish rules to help the Federal courts deternine which

5 Th.wongful death statutes of stases differ considerablpgny states use

a strict liability standard for wongful death, while others use a negligence
st andar d. Potential conflicts would be avoided if the Federal |aw were held
to control. The Death on the High Seas Act limits recovery to pecuniary

| osses. The wrongful death statutes of many States allow for |oss of
consortium or angui sh of next of Kkin.
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of several State laws would apply in a particular instance.

In order to avoid confusion, sonme panelists suggested that it mnight be
easiest to declare that one law applies (e.g., the law of the State of
Del aware) and, in essence, create a surrogate Federal |aw

One panelist pointed out that two recent pieces of |egislation--The
Quter Continental Shelf Lands Act,®and The Deep Water Port Act’--offered a
possi bl e precedent for the space station. In these acts, the question was how
to apply U.S. jurisdiction, including nunicipal law, to artificial islands or
floating rigs that were beyond the territorial jurisdiction of the United
St at es. This was a problem because many Federal statutes (e.g., the Federal
Tort Clainms Act, NASA Act, etc.) explicitly incorporate State |law or do not
preenpt State |aw. To resolve this problem and supply the necessary nunicipal
law, Congress declared State |law to be surrogate Federal |aw by nmaintaining
that the law of the adjacent State was the relevant State |aw. Al t hough no
State could be determned to be physically adjacent to the space station, it
woul d be possible to pick some State arbitrarily and declare that its |aws

apply.

B. Protection of Intellectual Property

The need to protect intellectual property was identified as one of the
nost significant and yet unresolved space station issues. Panel ists generally

agreed that, at least in the near term “The real noney...is going to cone
from know edge we get from space, and that know edge is going to be sonething
that [the] partners will wish to keep to thenselves. ” Thi s subject was seen

as having a significant effect on many aspects of the space station agreenent,
the technical design of the space station, and the international and donestic
| aws of the partners.

One panelist suggested that: “a foreign governnent mght not wish to
bring all of its technical data and its skilled people back through an
American receiving point if, in fact, there is a dispute about who owns trade

secrets, or patent rights. . . [because] . . bringing it back to U'S. jurisdiction
mght give the US. Governnent, or a private citizen acting through a lawsuit,
the right to seize those goods.” This, it was suggested, might lead to the

desire to develop technol ogical solutions, such as the ability to broadcast
encrypted data from the space station to the relevant country.

One U.S. representative noted that the issue was not sinply space
station operation; he was “very concerned that.. the United States. . not |ose
its superior position in. . technological advancenent,” because it is research
that drives technol ogy devel opnent and econom ¢ conpetitiveness. The panelist
noted that it was the managenent phil osophy of his firmto assune risk and to

643 U.S. C. 1331, et seq.

7 33 U.S.C. 1501, et seq.
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support innovative ideas, but this neant that intellectual property was a
prime asset of the conpany. He noted that his firmhad spent $500 million in
research and devel opnment in 1985, and that over the years, 25 percent of his
conpany’s sales had been generated by products which did not exist 5 years
ago. This conmitnent to research, he inplied, could not be nmaintained if
there were no way to protect that investnent.

Several other panelists from the United States identified three
i ndependent aspects of the intellectual property problem

0 Current NASA practices -

When NASA enters into a Joint Endeavor Agreenment with U S. firms, it
expects to get access to that firms equipment for a certain nunber of
flights. One panelist noted that: “inevitably in letting NASA use your
hardware and nake it work, there may be the need to transfer some background
technol ogy which is really a result of all the years of work that have gone
into the developrment of the experinent that you paid for out of your own
private stockhol ders funds.” This raised, in the mnds of several panelists,
questions regarding the governnent’s right to demand access to background
technol ogy and how this right would be exercised on the space station.

NASA also retains the right to use discoveries mde by the private
firmif the firm does not take advantage of such discoveries in a reasonable
time. Some panelists objected to the use of such “march in rights” clauses.
O hers thought that such clauses were not a problem since they were neant to
protect the public's investnent in space and that sufficient controls existed
to protect the firms.

0 The international nature of the space station -

Panelists fromall the countries represented at the workshop expressed
concern over the problens inherent in protecting intellectual property in the
crowded and nuch used |aboratories of the space station. Sone panelists
t hought that the problem of international crews night be managed by limting
the astronauts’ training so that they could do the experinments wthout
conprehending the proprietary technol ogy. One panel i st observed that: “There
is more to an invention than just know ng how t he knobs work,” Therefore, he
felt that these problens would not inhibit corporations from doing sonme R& in
space.

O her panelists strongly disagreed. They pointed out that this was
not |ike doing research on the shuttle. The ideal situation would be to have
researchers on the station for extended periods of time so that they could try
a variety of different experinents, not just turn a few knobs and then cone
back to Earth to exanine the data. This could not be done by partially
educated astronauts. Some suggested that this problem mght be resolved if
firms could send their own researchers to the space station nuch as MDonnel
Dougl as did when it conducted its electrophoresis experinments on the shuttle.

0 The nature of the U S. intellectual property |laws -
Sone panelists thought that U S. laws mght have to be nodified to
protect intellectual property in the unique space station environnent. One

panelist noted that on a crowded space station it would be so difficult to
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mai ntain secrecy that one nmight run into a definitional problem “If I sit
here with you | ooking over ny shoulder and start witing out ny fornula,” he
suggest ed, “l can't really claim that it’s a trade secret [because under
current U S law] | haven't really protected it.”

Ot her panelists worried about the lack of recourse for thefts of
intellectual property by nationals of other countries and suggested that such
consi derations should be addressed in the space station agreenent.

C. Consi stency in the Legal Regine

The operation of nultinational space stations and the devel opnent of
space commerce W ll increase the likelihood that new donestic |aws and
international agreenents will need to be devel oped. Many panelists warned
that care should be taken to ensure that such new rules and regul ations were
consistent not only with existing laws but also with broader national econonic
and foreign policy goals.

1) Us. Law

As the OTA background paper points out (supra, p. 38), small
i nconsi stenci es have already appeared in U S. laws dealing with space. For
exanpl e, Federal crimnal |laws apply to vehicles recorded “on the registry of
the United States, ” but the recent patent legislation (HR 4316) would apply
to vehicles wunder the “jurisdiction or control” of the United States.

Panelists cautioned that such discrepancies could result in unforeseen
problems, particularly since the Registration Convention states that the
person who registers a space object is considered to have jurisdiction and
control except where other international agreenents have been negoti ated.
Therefore, one mght register a space object without retaining jurisdiction
and control over it.

One panelist noted that since the Quter Space Treaty and other
i nternational space treaties use the language “jurisdiction and control, " it
was troubling to see the United States drafting legislation (such as the
recent patent |egislation and the 1984 Renpte Sensing Act) using the |anguage

“jurisdiction or control.” The wuse of the conjunctive “and” presumably
inplies- -as it does in maritime law -that a nation nust take sonme active steps
to exercise jurisdiction. Put sinply, “jurisdiction” is a set of rights and
responsibilities and “control” is the acknow edgnment and acceptance of those

rights and responsibilities through a series of affirmative actions.
Therefore, one could inply that a failure to exercise control might, in some
manner, affect jurisdiction.

The panelist noted that the use of the disjunctive “or” was confusing.
Was it neant to inply that either “jurisdiction” or “control” would be
sufficient to allow the exercise of U S laws? Mre practically, if nations
decl are security zones around their space stations- -a |likely safety neasure--
woul d another nation’s free-flyers come under the jurisdiction of the first
nation while in that nation’s controlled space? Qher panelists thought that
t hese questions could be resolved through careful drafting.
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2) International Law and Policy

According to one panelist, contradi ctions have been avoided in
international space |aw-including the |NTELSAT and | NMARSAT agreenents-- by
i ncorporating in each instrunment the fundamental provisions of the 1967 Quter
Space Treaty. The panelist urged that this process be continued and suggested
that donestic laws mght be nade consistent by repeating the fundanental
principles found in the 1958 NAS Act. Alternatively, the panelist urged the
devel opnent of: “sone institution, sonme central focal point in the governnent,
that is seeing to it that we do not pass space laws nationally that ar,i,
conflict with each other [or] ...US. Foreign Policy and its connection with
nati onal security.” Such a body might be sinmlar to the old National
Aeronautics and Space Council, in that it could have a highly trained,
per manent staff that would overlook all these issues and call attention to the
possibility of conflicts in national space |aws.

Another U.S. panelist disagreed with this approach, arguing that the
US. Constitution and the U S. corporate |aws supply all the direction we
need. “[Rather than].. having a central clearing house that sonehow puts
stanp of approval every time you neke a law, " cautioned the panelist, “you
shoul d develop laws for specific instances as they conme about on a concrete
case-by-case basis, only extending general principles. . .to the degree required
to achieve the certainty to allow capitalistic institutions to finance these
activities.”

Al though panelists disagreed on the value of international space
laws-- including the 1967 Quter Space Treaty--they agreed that, when necessary,
such laws should be kept brief and used to establish general principles.
Several panelists noted that the long and conplex Law of the Sea Treaty
offered an exanple of what nations should try to avoid.



