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Chapter 2

Prevention and Enforcement

Federal, State, and local governments share re-
sponsibilit, for the safe transport of hazardous ma-
terials and the prevention and control of accidents
involving hazardous materials. The preeminent au-
thority is the Federal Government, which issues reg-
ulations and sets standards governing identification
and classification of hazardous materials, the design
and performance of containers and equipment, and
procedures for handling and transporting hazard-
ous materials. Federal regulations also prescribe
documentation of hazardous materials shipments
and specify requirements for labels and placards.
State prevention programs concentrate on inspec-
tion and enforcement within the framework of Fed-
eral regulations, although some States also issue reg-
ulations intended to supplement or strengthen
Federal requirements, principall, with respect to
truck routing and notification of hazardous mate-
rials shipments. Local agencies are primaril,con-
cerned with emergency response, but they also play
a role in prevention and enforcement by placing re-
strictions on routes and hours of hazardous mate-
rials transport and by requiring registration and per-
mits for hazardous materials shippers and carriers
operating within their jurisdictions.

In recent years, largel, as a result of programs ini-
tiated and funded by the Department of Transpor-
tation (DOT), man,States and local agencies have
added to their regulatory authority and strength-
ened administrative, enforcement, and inspection
procedures. They have also established or improved
programs to train highwa, enforcement officers and
to educate shippers and carriers about compliance
with hazardous materials regulations.

Photo credit: Research and Special Programs Administration, DOT

An accident waiting to happen—inadequate brake
repair discovered during truck inspection.

This chapter reviews State and local prevention
and enforcement programs that have evolved over
the past 15 years and examines current State and
local activities. It also discusses Federal agencies and
policies affecting the capability and performance of
State and local agencies. The principal sources of
information for this chapter are reports filed b,
States participating in federall funded prevention
and enforcement activities, proceedings of recent
State and regional conferences on hazardous mate-
rials transportation, interviews with officials of Fed-
eral and State agencies, and an OTA workshop.

FEDERAL RESPONSIBILITIES

The Federal Government has broad and diverse
authorit,over hazardous materials transportation.
This authorit, is distributed among 12 different Fed-
eral agencies with regulator,or administrative re-
sponsibility for some aspect of prevention and en-

forcement (see table 2-1). The activities of DOT and
the Nuclear Regulator,Commission (NRC) are of
chief interest here since, to a large extent, they de-
termine the context in which State and local agen-
cies operate.
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Table 2-1 .-Federal Activities in Hazardous Materials Transportation

Regulation of:

Hazardous Vehicles Emergency
materials Containers  and vessels Drivers Planning Recordkeeping Inspection Enforcement Training response
DOT . ~ X
OHMT .. X X X X X
FHWA. X X X X X g
BMCS X X ~
NHTSA X s
FRA X X 7, “ X X X
F A A X X X X X
usce X X X X X X X X
FEMA. X X,
EPA : X X X' X X XE
N R C X X X X X
b o E X X : X X X X X
D o D X ’ : . X X X X

TThis calegory inclydes hazardous substances, hazardous wasteland radioactive materials, and the tools for communication of oS¢ hazards gueh a5 shipping papers, placarding, and marking

3packaqe/container design.

EPA responds fo accidents involving the release of PTOJUCLS regulateg Under the Compreh

lesponss, C and LiabilityAct (CERCLA) and oil spills in coastal and ocean water

cDepenus on the typeof radioactive material severity of the accident, and the adequacy Of State and local response programs

din cases of national Security, DOD andDOE are not requiredto comply withDOT regulations provided they follow standards affording equal protection

KEY: DOT-Oeparfment of Transporfafion, OHMT—0ffice of Hazardous Materials Transponalion;FHWA“F"jerd Highway Administration; BMCS-Bureau ofMotor Caroler Safety, NHTSA—NationaiHigh-
way Traffic Safety Administration; FRA—Federal Railroad Administration; FAA-Federal Aviation Administration; USCG-United States Coast Guard; EPA-Environmental Protectlon Agency. NRC—

Nuclear Regulatory Commission DOE-Department of Energy; DOD-Department of Defense

SOURCE' Office of Technology Assessment

Regulation of hazardous materials transportation
by DOT is vested in five agencies: the Office of Haz-
ardous Materials Transportation (OHMT), of the
Research and Special Programs Administration,
which is responsible for promulgating and enforc-
ing regulations and coordinating the hazardous
materials activities of DOT, and the four modal ad-
ministrations charged with inspection and enforce-
ment of hazardous materials transport by highway,
rail, air, and water.

OHMT has general authority over all hazardous
materials transportation regulation, except bulk
shipment by ship or barge, which has been delegated
to the U.S. Coast Guard. OHMT issues regulations
designating and classifying hazardous materials,
prescribing safety standards for containers, estab-
lishing requirements for labels and placards, and
specifying handling, stowing, and other in-transit
requirements for hazardous materials.' Another ma-
jor OHMT activity has been administration of the
State Hazardous Materials Enforcement Develop-
ment Program, a cooperative program to strengthen
State regulatory enforcement capabilities.

'Regulations covering classification, shipping, packaging,and placard-
ing of hazardous materials are contained in 49 CFR 171-177. Specia
routing requirements for hazardous materials, pursuant to the Hazard-
ous Materials Transportation Act of 1974 (49 U.S.C. 1801-1811) have
also been issued. OHMT aso acts as DOT’s liaison with the Environ-
mental Protection Agency (EPA). EPA regulations for transporters of
hazardous waste, issued under the authorit,of the Resource Conser-
vation and Recovery Act, have been adopted b, OHMT.

The Bureau of Motor Carrier Safety (BMCS) with-
in the Federal Highway Administration (FHWA) is
responsible for inspection and enforcement activi-
ties in highway transportation of hazardous mate-
rials and at depots and transshipment points.
BMCS, under its general authority to set motor car-
rier safety standards, also regulates vehicles used in
transporting hazardous materials.’ In addition, BMCS
administers the Motor Carrier Safety Assistance Pro-
gram, which provides some financial assistance to
States for enforcement of regulations governing haz-
ardous materials transportation on public roads. *

The Federal Railroad Administration (FRA) en-
forces regulations pertaining to hazardous materi-
als carried by rail or held in depots and freight
yards.‘The Federal Aviation Administration has
authority over shipments of hazardous materials on
domestic and foreign carriers operating at U.S. air-
ports and in airport cargo-handling areas.’The
Coast Guard carries out inspection and enforcement
activities in port areas and on domestic and foreign
ships and barges operating in the navigable waters
of the United States. "Responsibility for inspection

49 CFR 177 and 49 CFR 1.48.

°49 CFR 350-399.

*MCSAP was created under the 1982 Surface Transportation Assis-
tance Act (Public Law 97-424).

4,CFR174 and 49 CFR l.46.

°49 CFR 175,

¢49 CFR 176 and 49 CFR 1.46.
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and enforcement of regulations pertaining to haz-
ardous materials shipments that move by more than
one mode of transportation is retained by OHMT.

Regulatory authority over transportation of radio-
active materials is divided between DOT and NRC
under a 1979 Memorandum of Understanding.’
Under this agreement, NRC sets standards for the
design and performance of packages to carry fissile
materials and radioactive materials that exceed Type
A limits.* Currently NRC certifies all such pack-
ages and carries out the necessary inspections. NRC
regulations also require that States be given advance
notification of the transport of certain types of radio-
active materials (including spent fuel)’and provide
for physical security measures to prevent deliberate
acts to seize or damage shipments of strategic nu-
clear materials and spent fuel.’Enforcement of these
regulations is carried out by NRC regional offices.

DOT has regulatory authority over the design and
performance of packages carrying nonfissile radio-

744 E.R. 38690, July2,1979.

*Fissile material is that containing one or more fissile radionuclides—
Plutonium 238, Plutonium 239, Plutonium 241, Uranium 233, and Ura-
nium 235. Neither natural nor depleted Uranium is fissile material.

Type A quantity limits are defined 1n 10 CFR 71.4 and table A-1 thereto.
8]0 CFR71.97 and 73.37.

°10 CFR 73.

active materials and small quantities of fissile ma-
terials that do not exceed Type A limits. In addition,
DOT governs the routing of radioactive materials
designated as “Highway Route Controlled” for safety
purposes. *

While OHMT exercises general regulatory respon-
sibility for hazardous materials transportation, most
day-to-day inspections and enforcement are carried
out by the DOT modal administrations. These activ-
ities are often part of their overall programs to mon-
itor compliance with other types of transportation
and vehicle safety regulations.

The number of inspections and enforcement ac-
tions taken by DOT is small compared with the
number of shippers, carriers, and container manu-
facturers throughout the country. In 1983, for in-
stance, only 109 of the more than 20,000 container
manufacturers were inspected by OHMT and FRA.
The 1983 figures for shipping facilities are similarly
low-5,000 of an estimated 104,000 were inspected.

The principal reason for the low number of in-
spections is the shortage of DOT personnel, espe-
cially those with training in hazardous materials en-
forcement. Table 2-2 shows the number of full- and

1049 CFR 177.825, Docket No. HM-164.

Table 2-2.— Hazardous Materials Transportation Inspectors

1979 1980 1981 1982 1983
Inspectors (full-time):
USCG ... 0 0 0 0 0
FAA 12 12 10 0 10
FHWA . . 9 9 9 0 8
FRA . 19 24 25 23 33
OHMT . ... 9 10 7 6 6
Totals . . oo 49 55 51 29 57
Inspectors  (part-time)
USCG .. e 770 770 1,298 403 570
FAA . 623 176 155 138 102
FHWA .. 152 161 153 149 144
FRA 61 64 129 129 158
OHMT . ... 0 0 1 1 1
Totals . . ... ... ... 1,606 1,171 1,736 820 975
Total work years
USCG ...t 115.5 115.50 155.76 50.00 40.00
FAA 36.9 19.04 17,75 8.20 14.08
FHWA ... 47.0 49.25 47.25 40.20 25.28
FRA . 28.2 33.60 34.65 33.00 46.40
OHMT . ... 9.0 10.00 7.50 6.75 6.75
Totals . . ... 236.6 227.39 262.91 138.15 132.51

KEY: USCG—United States Coast Guard; FAA—Federal Aviation Administration; FHWA—Federal Highway Administration;
FRA—Federal Railroad Administration; OH MT—Office of Hazardous Materials Transportation; and work year—equivalent

to a full year of work by a single inspector.

SOURCE: Office of Technology Assessment; based on DOT Annual Reports.
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tions over the 5-year period. The total work-years
of inspection and enforcement for all DOT agen-
cies combined has also dropped-237 years in 1979
to 133 in 1983, a decline of almost half.

The number and frequency of hazardous materi-
als shipments; the vast extent of roadways, water-
ways, and rail lines to be covered; and the variety
of materials involved all dictate an inspection and
enforcement program of much greater scope than
Federal agencies presently offer. Based on the min-
imal number of inspections that have been carried
out, the rate of noncompliance and safety violations
is high. The Federal Government in recent years
has begun helping the States to strengthen their in-
spection and enforcement capabilities, particularly
for truck transport, since the number of trucks car-
rying hazardous materials constitutes the largest haz-
ardous materials fleet in any mode. Truck safety in-
spections have also been a traditional function of
State enforcement officers. In the early 1980s, the
Federal rail inspection force was increased, and there
has been a commensurate improvement in the rail
safety record.

STATE ENFORCEMENT AND INSPECTION CAPABILITIES

The entry of State governments into the field of
hazardous materials transportation safety began in
earnest in the early 1970s. A series of episodes in-
volving radioactive materials prompted States to call
for more vigorous efforts to monitor and control the
shipment of hazardous materials. Since it was appar-
ent that the resources committed by the Federal
Government to police shipments of radioactive ma-
terial—much less other, more common, forms of haz-
ardous materials—were inadequate, the States them-
selves began to seek ways to develop inspection and
enforcement capabilities. The task was formidable
since States then had virtually no organizational
structure, legal authority, or personnel with special-
ized competence in the area of hazardous materials
control.

Evolution of State Programs

In 1973, DOT and NRC'’s predecessor, the Atomic
Energy Commission, undertook a program in co-
operation with nine States to collect data on the
amount and type of radioactive material originat-
ing in or passing through selected locations. This
effort, known as the State Surveillance of Radio-
active Materials Transportation Program (SSRMT),
was directed at determining the magnitude of the
problem posed by radioactive materials and the de-
gree of regulatory noncompliance by shippers and
carriers.

As expected, the SSRMT study found several in-
adequacies in data collection and recordkeeping; it
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also pointed to important needs in the area of en-
forcement:

+ Imposition of civil penalties and suspension of
permits to use radioactive waste burial sites were
needed to reduce violations in the disposal of
radioactive material.

* Increased education of handlers and drivers was
needed to heighten their safety awareness and
to lessen their exposure to radiation.

+ Enforcement by police cars equipped with ra-
diation detectors (a program undertaken in II-
linois) was found to be especially useful in iden-
tifying improperly placarded vehicles.

* Remote surveillance (for example, a geiger-
counter mounted on a parked patrol car can
detect gamma rays emitted by passing trucks
or vehicles) could provide valuable data on ship-
ping patterns and assist in determining the ex-
tent of compliance by shippers and carriers.

* Requiring appropriate placarding and shipping
documents would provide emergency response
personnel with better information in the event
of a transportation accident.

In addition, SSRMT pointed out the need to
strengthen State-level prevention and enforcement
mechanisms for all types of hazardous materials.
SSRMT findings thus helped form the basis for a
much more substantial Federal program to aid in
the development of State hazardous materials safety
programs.

State Hazardous Materials
Enforcement Development Program

Shortly after the SSRMT study was completed,
responsibility for administering Federal-State coop-
erative programs was transferred to OHMT. Un-
der OHMT, the programs were broadened to in-
clude all classes of hazardous materials, and emphasis
shifted from data collection to regulatory enforce-
ment, especially development of State organizations
that could assume a greater share of inspection and
enforcement functions.

In 1981, OHMT initiated a wide-ranging effort to
increase State and local capabilities in managing the

11Steve N. Solomon, State Surveillance of Radioactive Materials

Transportation: Final Report, NUREG-1015 (Washington, DC: U.S.
Nuclear Regulatory Commission, Office of State Programs, 1984).

transportation of hazardous materials. The State
Hazardous Materials Enforcement Development
Program (SHMED), designed to assist States in the
enforcement of hazardous materials safety standards
and regulations, primarily those pertaining to high-
way transportation, was a major component. SHMED
had two objectives: decreasing the number of
hazardous materials transportation accidents by
strengthening State enforcement capabilities and
promoting uniformity in State hazardous materials
safety regulations and enforcement procedures.
SHMED offered participating States contracts to
conduct a three-phase program. The first phase,
funded at a maximum of $20,000 per State, con-
centrated on data gathering, passage of enabling leg-
islation, and adoption of Federal regulations. The
second phase had a funding limit of $40,000 and
required States to develop and implement an inspec-
tion program. In the third phase, with funding of
up to $60,000, States had to establish enforcement
procedures.

In all, 25 States have participated in SHMED (see
figure 2-1). Compared to most Federal-State coop-
erative programs, SHMED is small. The 1984 budget
was $1.1 million, and overall expenditures through
1986, when the program expires, will amount to just
over $3 million. Nonetheless, it has had a signifi-
cant influence in shaping State enforcement pro-
grams and in defining what constitutes an effective
program. While some States, such as New Jersey,
have established enforcement programs without
SHMED support, the majority of existing State pro-
grams have had SHMED funding.

Motor Carrier Safety
Assistance Program

When the SHMED program ends this year, Fed-
eral support of State multimodal hazardous mate-
rials enforcement capabilities will diminish, and
there will be no programs specifically targeted to haz-
ardous materials transportation by rail, water, and
air. However, Federal funds for State inspection and
regulatory enforcement on the highways will be
available through the Motor Carrier Safety Assis-
tance Program (MCSAP). Authorized under the
Surface Transportation Assistance Act of 1982 (Pub-
lic Law 97-424), MCSAP makes grants to States for
“the development and implementation of programs
for enforcement of Federal rules, regulations, stand-
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Figure 2-1.—States Participating in the State Hazardous Materials Enforcement Development Program

Key:
States participating in the State Hazardous Materials
Enforcement Development (SHMED) Program.

States not participating intestate Hazardous Materials
Enforcement Development (SHMED) Program.

SOURCE: Office of Technology Assessment.

ards, and orders applicable to commercial motor ve-
hicle safety and compatible State rules, regulations,
standards, and orders. ” MCSAP covers all aspects
of truck safety, and the act specifically indicates that
it may apply to enforcement of rules pertaining to
vehicles used to transport hazardous commodities.

MCSAP is financed through the Highway Trust
Fund under a 5-year authorization: $10 million was
authorized for fiscal year 1984, and $10 million was
to be added each year up to a maximum of $50 mil-
lion by fiscal year 1988. The Federal grants were to
be matched by States on an 80:20 basis. To date,
actual appropriations have been significantly lower.

Under MCSAP, States may apply for two types
of grants. Development grants, available for a max-
imum of 3 years, provide finding for States needing

to establish or substantially modify an enforcement
program. Implementation grants provide funding for
States ready to initiate or continue established en-
forcement programs. To qualify for an implementa-
tion grant, a State must:

. agree to adopt and enforce the Federal Motor
¢ Carrier Safety Regulations (49 CFR Parts 390-

399, including highway-related portions of the
Federal Hazardous Materials Regulations) or
compatible State rules;

+ submit an enforcement and safety program plan
and designate a lead agency for administering
the plan;

* agree to devote adequate resources to adminis-
tration of the program and enforcement of rules,
regulations, standards, and orders; and
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. have established statutory authority for right
of entry into vehicles and facilities.

The MCSAP grant program, administered by the
Bureau of Motor Carrier Safety or FHWA, is de-
signed to improve State capabilities to enforce mo-
tor carrier safety regulations and to enable States
to increase safety inspections of intrastate and in-
terstate commercial vehicles. The development of
an accurate database on compliance with safety reg-
ulations is a secondary goal of MCSAP, and funds
may be used for data collection, storage, and anal-
ysis. The legislation also authorizes inspections (in-
cluding hazardous materials inspections) of commer-
cial vehicles in terminals and along highways. The
projected total amount of development and imple-

mentation grants under MCSAP is more than $14.6
million for 1985. Figure 2-2 shows the States par-
ticipating in MCSAP.

State officials committed to expanding hazardous
materials enforcement have expressed concern that
MCSAP may give priority to general motor carrier
safety programs and that hazardous materials en-
forcement activities--especially those for nonhigh-
way modes—will be slighted. The State lead agen-
cies for MCSAP are generally highway-oriented and
often are not the lead agencies designated by the
State for the SHMED program. However, at least
one State, Indiana, which did not completely adopt
49 CFR until January 1985 and did not participate
in the SHMED program, has used MCSAP funds

Figure 2-2.—States Participating in the Motor Carrier Safety Assistance Program, August 1985

Key:
States participating in the Motor Carrier Safety Assistance
Program (MCSAP).

States not participating in the Motor Carrier Safety Assistance
Program (MCSAP).

SOURCE: Office of Technology Assessment.
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to train and put into operation hazardous materi-
als inspection teams. Since MCSAP funds are re-
stricted to highway safety purposes, the broader
question arises of how States are to develop or im-
prove inspection, regulation, and enforcement for
other modes of transportation, because no similar
Federal programs exist for water, rail, or air. Al-
though some State inspectors have been trained in
rail safety regulations and enforcement procedures,
they are not trained to carry out hazardous materi-
als inspections. Particular concern has been ex-
pressed by States with high concentrations of non-
highway hazardous materials shipments.

Commercial Vehicle Safety Alliance

In an initiative independent of the Federal Gov-
ernment, 26 States and the Canadian Provinces of
Alberta and British Columbia formed the Commer-
cial Vehicle Safety Alliance (CVSA) in 1980. Cre-
ated under the leadership of California, ldaho,
Oregon, and Washington, CVSA seeks to foster in-
terstate cooperation in establishing uniform safet,
inspection standards for trucks. Under the terms
of the Alliance, members agree to use identical in-
spection standards and out-of-service criteria and
to honor the inspections of other jurisdictions. In
this way, CVSA hopes to secure greater acceptance
of motor carrier inspection programs by the truck-
ing industry and to reduce delays caused by duplica-
tive inspections of interstate truck shipments.

CVSA inspection standards and procedures have
been developed in cooperation with BMCS and
OHMT. The inspection process concentrates on the
critical items (brakes, steering, tires, wheels, couplers,
and suspension) most frequently identified as causes
of truck accidents. In addition, the driver’s qualifi-
cations and log book are checked. CVSA has re-
cently added hazardous materials inspection stand-
ards and out-of-service criteria to its procedures. On
passing inspection by a CVSA jurisdiction, the ve-
hicle receives a decal valid for 3 months allowing
it to travel through member States without further
inspection unless a readily visible defect is detected.
Reciprocity, uniformity, and consistency are the key
concepts of the Alliance.

A CVSA associate membership program has re-
cently been formed through which industr,mem-
bers serve in an advisor,and nonvoting capacity
to contribute their views, experience, and concerns.
Since many of the States participating in CVSA are
involved in SHMED and MCSAP as well, State
agencies and personnel are developing a nationwide
program of State-level hazardous materials transpor-
tation inspection and enforcement capability. The
three organizations now hold joint national and re-
gional meetings. CVSA sees its role as providing
a link between Federal and State agencies respon-
sible for motor carrier and hazardous materials in-
spection and enforcement.

CURRENT STATE ACTIVITIES

Building an effective inspection and enforcement
capability at the State level has been a slow proc-
ess. Ten years ago, few States had the requisite le-
gal authority, organization, or personnel for con-
ducting inspections of hazardous materials shippers
and carriers, and enforcing safety rules and regula-
tions. The Federal and State programs described
above have helped to develop this capability, and
most States now have organizations and programs
in various stages of formation or operation. Gener-
ally, the process has involved the following steps:

. adopting enabling legislation and regulations,
. developing data collection mechanisms and in-
formation networks,

. establishing inspection and enforcement forces,

and
. training inspectors.

Adopting Legislation and Regulations

A condition of State participation in MCSAP is
that States wishing to participate must first pass leg-
islation adopting Federal motor carrier safety regu-
lations (49 CFR Parts 390-399) and those portions
of Federal hazardous materials regulations pertain-
ing to shipments on public highways (49 CFR Parts
171-173 and 177-178). As of August 1985, and some-
times only after lengthy legislative proceedings, all



21

but two States had adopted 49 CFR wholl, or in
part.

However, despite this strong Federal encourage-
ment for uniform regulations and enforcement pol-
icies across all States, great variation from State to
State remains, making familiarit,with numerous
State laws a burdensome necessity for interstate car-
riers, and development of nationally standardized
training difficult. Some States exempt specific com-
modities, such as agricultural fertilizers; others ex-
clude private carriers from regulation. In lllinois, haz-
ardous materials regulations apply only to quantities
that require placarding by Federal law; in South
Dakota, shipments of flammable and combustible
liquids are exempt.”

Data and Information Collection

An important first step for many States has been
collecting data on hazardous materials shipments
by truck and rail and on the degree of compliance
with regulations. These data are used to clarify the
nature and extent of the enforcement problem and
to support legislative or regulatory actions that may
be needed. (Because of the special importance of data
collection, this aspect of State programs and the
problems that States have encountered with it are
treated in detail in chapter 4 of this report.)

Some States gather data on hazardous materials
commodity flow by surveying drivers and inspect-
ing trucks at weighing stations or checkpoints along
major routes. Such surveys can be expensive and
time-consuming, but can provide valuable data to
guide enforcement efforts.

However, most States have concentrated on
recording data on violations of hazardous materi-
als regulations and do not yet have extensive data
collection programs, relying instead on spot checks
and reports of violations generated by enforcement
agencies. For example, prior to expanding their en-
forcement programs, Texas and Illinois officials re-
ported that they had no statistics on compliance,
but that their experience indicated significant non-
compliance b, intrastate motor carriers. Massachu-
setts found that when data collection began under

12(J.S. Department of Transportation, Materials Transportation Bu-
reau, “State Hazardous Materials Enforcement Development (SHMED)
Program Worksho,Proceedings,” unpublished typescript, 1983, pp.
121 and 183.

the SHMED program, it was not uncommon to find
at least one violation for every truck inspected. ]°
States with more advanced enforcement programs

are now using computerized data management sys- .

terns to monitor the effectiveness of their efforts.
Utah, Washington, Oregon, and Idaho have estab-
lished management information systems that make
use of data on truck accidents and truck traffic vio-
lations collected by the State and BMCS.

California has put in place a hazardous materials
registration program and is currently establishing
a computerized statewide database and information
system, scheduled to be operational in mid-1986.
The system consists of a profile of all carriers that
currently carry hazardous materials or are likely to
become involved in hazardous materials transpor-
tation in the State. The profile includes data on
licensing, inspection records, citations, and spills.
Monthly reports will list all carriers with a hazard-
ous materials license due to expire in 90 days. The
reports will be sent to the carrier and to the Cali-
fornia Highway Patrol (CHP) along with a copy of
each carrier’s current profile. The database will also
include a record of all highway hazardous materials
incidents reported throughout the State. Monthly
incident summaries will be issued by highway pa-
trol subarea. The California system will have access
to the information systems of BMCS and OHMT."

State data collection capabilities will be further
enhanced when an integrated Federal-State data net-
work, known as SAFETYNET, is made operational
by BMCS. SAFETYNET will tie together the pres-
ent BMCS Motor Carrier Safety database with the
OHMT Hazardous Material Information System
and various computer-based State systems. The Mo-
tor Carrier Safety database now contains informa-
tion on more than 200,000 interstate carriers and
25,000 hazardous materials shippers. It can report
all of the known carriers domiciled in a region, rank
them by the average number of driver and vehicle
violations found per inspection, list the number of
truck inspections each carrier has undergone, and
give the date of the most recent safety audit. Once
SAFETYNET is operating, BMCS and participat-
ing States should be able to:

. input driver-vehicle inspection data,

1 bid., p. 146.
14 California Hh,, Patrol, “SHMED Program Svstem Objectives

and Scope, ” unpublished typescript, 1984,p3.



22

. update and query inspection data,

. update and query carrier census data,

« query safety management audit summary data,
. query accident report summary data,

. query inspection workload data, and

. generate system reports.”

A demonstration program involving four States—
North Carolina, Colorado, Oregon, and Michigan
—is in progress. The eventual goal is to include all
States in SAFETYNET, but this may take 10 years
or more to accomplish. Funding is to be provided
in a variety of ways—through SHMED, MCSAP,
other BMCS grants, and State-appropriated monies.

Inspection and Enforcement

In many States, hazardous materials inspection
authority is divided among several agencies. Usu-
ally, the State highway patrol is charged with road-
side inspections, and another agency, such as the
Department of Transportation, has authority to
conduct inspections of terminals. In addition, a spe-
cialized agency may be empowered to inspect car-
riers of radioactive materials. In an effort to cen-
tralize hazardous materials inspections, Maryland
has designated the State Police as the only inspec-
tion force, with broad powers to stop and inspect
vehicles carrying all classes of hazardous materials.
Other States, Michigan and Massachusetts, for ex-
ample, took a similar approach and established spe-
cialized units of the State highway patrol that are
trained in and solely responsible for hazardous ma-
terials inspections.

Systematic, thorough, and consistent inspection
procedures are important if the safety of hazardous
materials transportation is to be improved. State in-
spectors who have received training connected with
federall ,sponsored programs generally employ pro-
cedures that conform to Federal practice. OHMT
has issued a series of inspection guidebooks that con-
tain simplified, standard procedures. Developed with
assistance from BMCS and CVSA, the guidebooks
cover roadside procedures (stopping vehicles, ex-
terior and interior inspection, putting a vehicle out
of service, etc. ) and terminal inspection procedures
(warrantless entry, review and copying of docu-
ments, and seizure of a vehicle or its contents).

BIbid., p. 2.

Photo credit: Research and Special Programs Administration, DOT

Inadequate blocking and bracing of containers for
rail transportation can cause damage and spills.

A 1983 informal survey of States participating in
SHMED “identified the following as the most com-
mon violations found during roadside inspections:

. failure to display the correct placard,

. failure to block or brace hazardous materials
containers,

. leaking discharge valves on cargo tanks,

« improperly described hazardous wastes,

. inaccurate or missing shipping papers, and
. excessive radiation levels in the cab of the truck.

Accurate placards and shipping papers are par-
ticularly important for the safety of first responders
to hazardous materials emergencies, as they provide
essential, basic information on the nature of the
problems the responders face. State enforcement offi-
cials estimate that one-quarter to one-half of all haz-
ardous materials vehicles have improper placards. *

161J.S. Department of Transportation, Research and Special Programs

Administration, “Quarterly State Hazardous Materials Enforcement
Development (SHMED) Program Progress Reports: 1984 -85," unpub-
lished reports.

*Estimates received during the course of OTA research. State offi-
cials familiar with roadside truck inspections in at least 10 States were
asked how many trucks had been found to be incorrectly placarded.
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A Virginia Department of Transportation study
found the rate to be at least one-third.”Improper
placarding means that the immediate source of in-
formation for first responders will frequently be
faulty.

Enforcement policies affect violation rates, and
violations are often treated differently from State
to State and among different agencies in the same
State. In about half of the States, inspectors have
enforcement powers and can issue citations for vio-
lations. In the other half, inspectors can only re-
port violations to a separate agency empowered to
enforce regulations and assess penalties. Some States
provide only for civil penalties; others give the en-
forcing agency the option of civil or criminal penal-
ties depending on the severity of the violation and
the violator’s record. In some States, the policy is
to issue written warnings to first offenders. Other
States use more stringent measures; in Texas and
Vermont, for instance, any violation of a hazard-
ous materials regulation is automatically a criminal
misdemeanor.

Fines for similar violations differ among the States.
In South Dakota, where no penalties were specified
by the State legislature when Federal regulations
were adopted, all violations are automatically treated
as petty misdemeanors. Texas has a $200 limit on
fines, while lllinois may impose fines of upto $10,000
per day, per violation. Illinois has tried to ensure
that similar offenses receive similar fines and has de-
veloped a rating system based on a matrix assign-
ing a numerical value from one to five to such fac-
tors as the gravity of the violation, the degree of
culpability, the history of prior offenses, and the abil-
ity to pay. A violator can be assessed up to 40 points,
each representing a $250 fine. The accused viola-
tor may appeal the fine before an administrative
hearing officer who may reduce the penalty or set
it aside.”

The need for a consistent State enforcement pol-
icy is apparent when violations are prosecuted by
local city or county attorneys. Local prosecutors and

17, W. Schmidt and D.L. Price of Virginia Polytechnic Institute, Haz-

ardous Materials Transportation in Virginia (Richmond, VA: Virginia
Department of Transportation Safety, 1980), p. XIII.

181 J.S. Department of Transportation, Materials Transportation Bu-
reau, Annual Report on Hazardous Materials Transportation, Calen-
dar Year 1983 (Washington, DC: U.S. Government Printing Office,
1983), p. 126.
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judges often are unfamiliar with hazardous materi-
als regulations and may underestimate the serious-
ness of the offense or misunderstand the regulations.
To improve local prosecution of violators, enforce-
ment officers in some States provide local judges and
prosecutors with regularly updated information on
the regulations.

Enforcement officers report four problems com-
monly encountered in prosecuting hazardous ma-
terials violators. First, due to a lack of training or
experience, officers often do not provide adequate
documentation in the inspection report or have not
followed correct procedures. As a result, many cases
must be set aside or the charges reduced. Second,
enforcement officers find that many judges and lo-
cal prosecutors have difficulty understanding haz-
ardous materials regulations and respond by dismiss-
ing cases or lowering penalties without cause. A
third problem is in obtaining assistance from other
agencies in preparing evidence for court proceed-
ings. State agencies are sometimes unwilling to co-
operate in testing hazardous materials or in provid-
ing other technical assistance. In some instances,
State facilities may be willing to help, but they can-
not provide certain kinds of tests or technical anal-
ysis, or they cannot do so in a timely manner.”
Fourth, State enforcement agencies complain that
fines are too low to serve as a deterrent to noncom-
pliance. Many carriers and shippers treat fines as
a cost of doing business.”

Training Inspectors

Training programs sponsored by the Federal Gov-
ernment have increased the number of State inspec-
tors trained in hazardous materials, but there are
still great disparities among the sizes of State inspec-
tion forces. California has a large, well-trained force
as part of CHP. In 1983, the hazardous materials
inspection unit consisted of 93 civilian commercial
vehicle inspectors, 132 traffic officers who operated
40 platform scales and 9 other inspection facilities,
67 traffic officers trained and equipped for mobile
road inspections, and 130 civilian motor carrier

19Captain Richard Landis, in U.S. Congress, Office of Technology
Assessment, “Transcript of Proceedings-OTA Workshop on State and
Local Activities in Transportation of Hazardous Materials,” unpub-
lished typescript, Washington, DC, May 30, 1985.

200J.S. Department of Transportation, Annual Report, op. cit., PP-
71-72.
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specialists who performed off-highway and terminal
inspections. *Few other States have such extensive
systems. Vermont, for example, has only part-time
inspectors, and some States have no inspection force
at all.

Inspecting vehicles for compliance with Federal
and State hazardous materials regulations requires
specialized training, knowledge, skill, and experi-
ence. Most States do not have the resources for an
independent training program and send inspectors
to the Transportation Safety Institute (TSI), a multi-
modal training establishment supported by the De-
partment of Transportation.

TSI offers instruction at its facility in Oklahoma
City and at State-operated sites if requested; its
courses are open to Federal, State, and local gov-
ernment employees and to private industry. Priority
for enforcement courses has been given to trainees
from States participating in SHMED.

In addition to courses on radioactive materials,
TSI offers two inspection courses: one in hazardous
materials compliance and enforcement and one in
cargo tank compliance and enforcement. Both are
organized into three phases: a self-study introduc-
tion that the student completes before attending
class, a week of classroom instruction based on case
studies, and a field exercise to be completed indepen-
dently by the student once back on the job. In 1984,
TSI trained more than 2,500 enforcement officers
in courses offered at 29 locations.

A few States, notably California and Illinois, oper-
ate extensive training programs, staffed either with
their own personnel or by instructors provided b,
TSI. CHP conducts a comprehensive State train-
ing program, during which uniformed CHP inspec-
tion officers attend a 20-week basic law enforcement
training course on hazardous materials inspection
procedures at the CHP Academy. Officers are then
assigned to field commands where they receive 30
days of training from veteran CHP inspectors. In
addition, officers receive periodic refresher training

2INational Conference of State Legislators, Hazardous Materials
Transportation: A Legislator's Guide (Denver, CO: 1984), p. 36.

throughout the year at their field headquarters and
return to the Academy every 3 years for in-service
training. CHP officers assigned exclusively to com-
mercial enforcement duties at inspection and scale
facilities and on mobile units are selected from vet-
eran inspection officers. They attend an 80-hour
commercial enforcement class at the Academy, with
retraining every 2 years. Civilian inspectors assigned
to CHP inspection duties must have at least 1 year
of experience in the maintenance of heavy-duty
commercial vehicles. They attend the 80-hour en-
forcement class at the Academ,and receive addi-
tional in-service training every 2 or 3 years. CHP
also provides training for other State agency per-
sonnel involved in hazardous materials management
and for employees of the regulated industries. Two-
day hazardous materials seminars are conducted as
needed for these groups.”

Private firms also offer hazardous materials train-
ing, and courses on inspection and enforcement are
available from a wide variety of organizations. State
officials indicate that the courses vary in content
and suggest that the Federal Government or a na-
tional, professional group should develop a stand-
ardized curriculum and uniform training guidelines.

In recognition of the complexity of hazardous ma-
terials regulations, several States have set up pro-
grams to educate industry about compliance and en-
forcement procedures, Maryland, California, and
Illinois work closel with the trucking industr,
through State and local industr, associations to pro-
mote voluntary compliance. Enforcement officials
in Maryland hold informational meetings regularly
with industry groups and ensure that new regula-
tions or procedures are covered by the press. CHP
conducts training for industry personnel to acquaint
them with inspection requirements. Illinois post-
poned implementation of its enforcement program
for 2 years to allow industry time to assimilate the
regulations and move toward voluntar,compliance.

221, s. Department of Transportation, “SHMED Program Workshop

Proceedings,” op. cit., p. 126.
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CASE STUDIES: STATE PROFILES

No two State enforcement programs are alike.
Some are large and well-financed; others have
smaller resources and are tightly focused. The fol-
lowing short profiles of the programs in Illinois,
Washington, and Maryland highlight some of the
interesting accomplishments of State programs.

Illinois

Before 1977, lllinois had no central regulatory
agency responsible for hazardous materials transpor-
tation and no State enforcement program. Once a
study identified these deficiencies, the legislature au-
thorized the Illinois Department of Transportation
(IDOT) to regulate the transportation of hazardous
materials on the highways and gave the State Po-
lice enforcement power. In 1979, the Illinois legis-
lature adopted regulations that included 49 CFR
Parts 171, 172, 173, 177, and 178 and Part 379 of
the Bureau of Motor Carrier Safety Regulations. The
Illinois regulations differed from their Federal coun-
terparts in some important respects: Illinois set a
higher threshold of applicability, exempting from
regulation all hazardous materials that, under Fed-
eral regulations, do not require placarding. It also
excluded certain agricultural products shipped be-
tween farms. By narrowing applicability, Illinois tar-
geted bulk shipments—deemed the most important
safety problem—for enforcement efforts.

Training of State Police officers was a key com-
ponent in the enforcement program. Initially, 32
officers were trained in basic hazardous materials
inspection and cargo tank inspection at TSI in Okla-
homa City. As the State program developed, IDOT
set up its own 3-week basic training program, sup-
plemented by regularly scheduled refresher courses.
Both the basic training and refresher courses focus
on the regulations, procedures for conducting in-
spections, and methods of preparing a case for prose-
cution. During training, case studies are presented
to demonstrate successful and unsuccessful tech-
niques. Training also emphasizes use of standard
equipment issued by on-the-road inspectors for de-

tection and recording of violations and for personal
safety—items such as cameras; binoculars; vehicular-
mounted detection and surveillance apparatus; ex-
plosive meters; and protective footgear, coveralls,
and masks. IDOT attorneys and industry represent-
atives participate in the training program to ensure
that as many affected parties as possible are well in-
formed.

In order to promote industry compliance, IDOT
introduced the enforcement program slowly and de-
liberately. The first fines were levied 2 years after
regulations were adopted. This gave the regulated
industries time to become familiar with the regula-
tions and afforded inspectors a protracted training
period. From 1979 to 1981, the Hazardous Materi-
als Department of IDOT sent copies of the regula-
tions with explanations to all State industries that
were potential users or producers of hazardous ma-
terials. (The mailing list is kept current and used
to inform industry of changes in regulations and en-
forcement.) The Department set up seminars and
work sessions to discuss the regulations and proce-
dures with such industry groups as the lllinois
Trucking Association, the National Tank Truck
Carriers, and the Tank Truck Manufacturers Asso-
ciation. In the meantime, State Police inspectors is-
sued Notices of Apparent Violation to drivers and
sent copies to the Hazardous Materials Department
of IDOT. The Department notified the offending
companies, explaining the regulations and appar-
ent violation. After this period of education and
training, the Department began sending frequent
offenders letters warning that continued violations
would mean fines up to $10,000. The letter explained
the fine system and appeal process.

During the first 3 years of inspection, the num-
ber of violations found by inspectors remained at
approximately 2,400 annually, but the mix of vio-
lations changed. Minor violations, such as mistakes
in paperwork or a torn placard, decreased, while ma-
jor violations rose. IDOT attributes the decline in
minor violations to the educational program for in-
dustry conducted by the State. IDOT concludes that
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the rise in major violations found by inspectors was
due to the in-service training the inspectors received
and to the experience they gained on the job.”

In a 1983 study, IDOT performed a Critical Safety
Analysis of truck survey data to quantify the effects
of its accident prevention program. It found that
the chief problem was private, intrastate hazardous
materials carriers. The analysis showed that, while
private carriers accounted for one-third of the mile-
age traveled by all common carriers, they were in-
volved in three-quarters of the hazardous materi-
als accidents recorded throughout the State.”

Washington

Washington’s enforcement program exemplifies a
State program that has been improved by a man-
agement information system. Officials of the Wash-
ington Utilities and Transportation Commission re-
port that the most useful component of this system
is the Critical Safety Management Breakdown Anal-
ysis. It utilizes two existing databases, the Computer-
ized Accident System and the Carrier Profile Sys-
tem, to track carriers frequently involved in
accidents or found to be in violation of regulations.

The Computerized Accident System includes all
truck accident reports filed by enforcement agen-
cies in the State. Hazardous materials involvement
is noted on the field report, which is analyzed be-
fore it is entered into the computerized information
system. Analysts make followup calls to carriers
when the validity of the field report seems question-
able. The followup checks have helped provide an
accurate count of accidents involving hazardous ma-
terials. Based on their experience with the Com-
puterized Accident System since 1975, State officials
conclude that investigating officers do not always
have sufficient training to evaluate accuratel, a sit-
uation that may involve hazardous materials. While
investigators generally recognize blatant violations,
they frequently miss less obvious incidents or make
mistaken identifications. Between January and June
1983, statistical analysis identified 38 accidents in-
volving hazardous materials, of which only 14 were
recognized as such by the investigating officers. The
remainder were identified through followup inves-

1 bid., p. 126.
1 bid., p. 204.

tigations. Washington State officials suspect that
many hazardous materials spills are never reported,
particularly those in which quantities are below
placarding requirements. They suggest that obtain-
ing an accurate picture of hazardous materials inci-
dents requires careful analysis and followup of ac-
cident data from field reports.

The second database, the Carrier Profile System,
is a computerized record of all violations, assembled
by carrier. The system records the violation by elate,
time, and location and describes the action taken
by State enforcement agencies. The database in-
cludes both hazardous materials violations and other
forms of motor carrier safety violations.

The Critical Safety Management Breakdown
Analysis integrates the two databases and identi-
fies and keeps records on hazardous materials car-
riers that have frequent accidents or violations. State
officials report that the system provides the quan-
tifiable data necessar, to evaluate the effectiveness
of the hazardous materials enforcement and preven-
tion programs.

Maryland

Maryland’s hazardous materials enforcement pro-
gram began in the early 1970s with a survey of the
transportation of radioactive materials. The State
expanded the program to cover all classes of haz-
ardous materials in 1981. Inspections are conducted
b,speciall trained State Police officers posted at
points throughout the State, including several. on
Interstate routes. Inspections are performed daily on
a random basis.

Maryland has developed a well-trained inspection
force. The State has fully utilized TSI's outreach
activities, sponsoring three courses with about 50
students enrolled in each. The first group of officers
to be trained was drawn from select units of the State
Police Truck Enforcement Division that patrols ma-
jor interstate highways. After the officers had com-
pleted the course conducted by TSI on-site in Mary-
land and were ready for field work, they received
2 months of on-the-job training under the supervi-
sion of Federal hazardous materials inspectors from
BMCS and OHMT. During this time, roadside in-
spections were performed, but only warnings, not
citations, were issued. State officials used this grace
period to contact the Maryland Motor Truck Asso-
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ciation and major independent truckers to inform
them of Maryland’s hazardous materials regulations
and enforcement program and to solicit voluntary
compliance. Maryland officials feel the grace period
enabled novice inspectors to gain experience and
allowed hazardous materials carriers time to adjust
to the new regulatory requirements.

As a matter of policy, Maryland regularly informs
the trucking industry about regulations and enforce-
ment practices. The State Police have developed a
training program for commercial carriers, and of-
ficers hold frequent meetings with industry groups.
Whenever an inspector cites a truck for a violation,
the State Police department sends a copy of the traf-
fic safety report to the Maryland Truck Association
for forwarding to the truck company. In this way,
the company is notified of the violation in time to
take whatever corrective action may be needed on
other trucks in their fleet.

Even though the number of violations has not de-
clined appreciably, Maryland officials believe the en-

forcement program has been effective. During the
second quarter of 1984, the State Police made 1,106
roadside inspections and issued 88 citations and 263
warnings. Officials note that the incidence of de-
tected violations, about one for every three vehi-
cles inspected, has remained essentiall, constant
since enforcement began in 1982. They attribute the
lack of decline, despite vigorous enforcement, to sev-
eral factors. First, the inspection officers are increas-
ingly skilled and sophisticated in their ability to
detect violations. Second, fines assessed by the
Maryland courts are low, and enforcement officials
believe the have a minimal preventive value. Third,
much of the hazardous materials traffic on Mary-
land highways is passing through and thus not eas-
ily influenced by State enforcement activities.”

Maryland Department of Mental Health and Hygiene, SHMED

Quarterly Report, April-June 198-?, unpublished report filed with U.S.
Department of Transportation, 1984.

STATE AND LOCAL ACCIDENT PREVENTION ACTIVITIES

While State agencies undertake most enforcement
and inspection tasks for hazardous materials, local
government agencies are concerned primarily with
emergency response and public safety in the event
of transportation accidents and spills. Both State
and local governments have authority over accident
prevention measures and protection of public safety,
including: restriction of the routes that hazardous
materials shippers may use or hours when shipments
are permitted; requirements for licensing, registra-
tion, or permits; advance notification or other spe-
cial procedures; and escorts for hazardous materials
movements. Because compliance with these require-
ments involves expenditures of time and money by
industry, considerable controversy often arises when
such requirements are imposed.

Two factors limit the nature and extent of State
and local government involvement in hazardous ma-
terials accident prevention. First is a general lack
of the expertise and resources, especially among lo-
cal agencies, necessary to carry out effective inspec-
tion and enforcement. Second, the Federal Govern-
ment is authorized to preempt certain State and local

laws and ordinances. While these factors tend to
narrow the available range of State and local ac-
tions, they do not preclude the enactment of a va-
riety of requirements. The following discussion
presents an overview of Federal preemption powers
for hazardous materials transportation and the types
of requirements that have been instituted by State
and local jurisdictions.

Preempt ion

Section 112 (a) of the Hazardous Materials Trans-
portation Act (HMTA) states that, “an, require-
ment of a state or political subdivision thereof, which
is inconsistent with any requirement set forth in this
title, or in a regulation issued under this tide, is pre-
empted. “* DOT has established procedures allow-
ing States, localities, affected parties, and DOT it-
self to seek administrative rulings as to whether a
State or local requirement is inconsistent.” DOT’s
administrative process is meant to serve as an alter-

2649 u.s.c, 1811 (a).

749 CFR 107.203 to 107.211.
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native to litigation; however, the process is only
advisory in nature and does not preclude judicial
interpretations of a State or local requirement. In-
dependent of DOT procedures, a Federal court may
be asked to decide whether a State or local require-
ment is inconsistent and therefore preempted un-
der the HMTA or invalid under the Commerce
Clause of the U.S. Constitution.

HMTA also allows DOT to waive preemption of
inconsistent State or local requirements where they
afford equal or greater levels of protection to the
public than do the Federal requirements and do not
unreasonably burden commerce.”Procedures re-
garding the submission and review of waiver appli-
cations have also been promulgated.”

Sixteen inconsistency rulings have been issued by
DOT.”Generally, the types of requirements found
to be inconsistent are those pertaining to areas al-
ready subject to Federal regulation, such as defini-
tions of hazardous materials, vehicle placarding,
packaging or container requirements, insurance re-
quirements, and shipping papers. Consistent re-
quirements are those falling within the scope of lo-
cal traffic regulations, such as separation distances
between vehicles, use of headlights, vehicle inspec-
tions at loading/unloading areas, and requirements
for immediate notification of accidents.

Licensing, Registration, and Permits

Licensing, registration, and permit requirements
vary widely at the State and local level, causing
difficulties for enforcement officers and industry. For
example, 26 States require that transport companies
carrying hazardous wastes register with the State and
pay a fee. Fees imposed range from $25 up to $500
and may be good for only one trip or for as long
as a year. Four States require special training or cer-
tification for drivers of hazardous waste vehicles. (See
table 2-3 for a summary of varying State requirements.)

28Section 1 12(b) of th Hazardous Materials Transportation Act
(HMTA), 49 USC 1811(b). The Senate Committee Report (No. 93-
1192, 93d Cong., 2d sess., Sept. 30, 1974) that accompanied the Sen-
ate HMTA bill indicated that this provision should be used in certain
exceptional circumstances necessitating immediate action at the State
or local level.

%49 CFR 107.215 to 107.225.

10See 43 F.R.16954; 44 F.R. 75565; 45 F.R. 71881; 46 F.R. 18917,
47F.R.18457; 47 FR. 1231, 47 F.R.51991; 48 F.R. 760; 49 F.R. 46632;
and 50 F.R. 20871.

In other States, an ordinary driver’s license is all
that is required for drivers of any truck. In addi-
tion, local jurisdictions may require hazardous ma-
terials carriers operating within their boundaries to
purchase separate permits or registrations. Some
communities use this income to finance emergency
response activities; others treat it as general revenue.

These State and local requirements typically appl,
to trucks. Many trucking company officials believe
that continued adoption of special requirements by
different States impedes interstate commerce and
have taken legal action. For example, a 1983 New
Hampshire law imposing license fee requirements
on vehicles transporting hazardous materials was
challenged in court by State and national represent-
atives of the trucking industry. Although the dis-
trict court found that the law violated the Com-
merce Clause and was preempted by the Hazardous
Materials Transportation Act, the law was upheld
when the decision was reversed on appeal.” Prolifer-
ation of State requirements can pose hardships for
interstate carriers. One transporter noted that, in
order to ensure that his driver was completely pre-
pared to transport a load of hazardous waste from
Georgia to Wisconsin, he had to telephone every
State along the route, sometimes calling as man,
as four or five agencies within a State, before he was
fully apprised of all the requirements.”

DOT has issued a humber of inconsistency rul-
ings regarding State and local permit requirements.
Even though there are no explicit Federal permit
or registration requirements, DOT found the re-
quirements to be inconsistent with HMTA as they
caused delays, resulted in diversions of shipments,
or required transporters to provide information that
differed from Federal shipping paper requirements.”®
With respect to fees, DOT decided in one case that
a Vermont requirement that imposed a $1,000 fee
per shipment of certain radioactive materials was
inconsistent because it was applied in a discrimina-
tory manner (e.g., only to certain radioactive materi-
als), diverted shipments into other jurisdictions, and

31New Hampshire Motor Transpore Association, et al.v. Flynn, et

aL, Opinion of the U.S. Court of Appeas for the First Circuit, Dec.
26, 1984.

32Reported at the May 1985 OTA  workshop.

33Gee, for example, Inconsistency Rulings 8, 10,11,12,13,14, and

15, 49 F.R. 46637-46667, Nov. 27, 1984.
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the response team funded by the fee requirement
replicated Federal emergency response programs.”

The trucking industr,has made Congress aware
of its concerns, and BMCS has begun, at congres-
sional request, a 5-year program that will lead to
greater uniformity in some areas. BMCS is survey-
ing State motor carrier laws to determine those that
are more or less stringent than Federal requirements
in the areas of driver qualifications and training,
hours of service, and equipment maintenance.
When completed, the survey will be reviewed b,a
panel convened b, the Secretar,of Transportation,
and if warranted, DOT will consider rulemaking to
preempt State laws that do not ensure greater safety
than their Federal counterparts.

However, many State and local enforcement of-
ficers as well as industry representatives feel strongly
that national, uniform standards should be estab-
lished in areas related to hazardous materials as well.
Carrier associations and insurance industry repre-
sentatives have voiced strong support for a national
hazardous materials driver’s license requiring spe-
cial training.

In addition, this Federal review will leave un-
touched problems of varying State and local spe-
cial permits and registration fees. The transport in-
dustry views these requirements primarily as State
and local funding devices for enforcement or emer-
gency response activities. Carriers find them annoy-
ingly inconsistent and financially burdensome.
Preemption b,the Federal Government may not
be the only appropriate way to achieve uniformity
of requirements—a goal that many see as the most
important need in hazardous materials regulation.
National guidelines for permits and registrations
could provide uniformity, and consensus building
would ensure at least some measure of agreement
between concerned public and private sector groups.

Notification

Notification requirements are used by State and
local governments, and by transportation facilities
(e.g., bridge and tunnel authorities) to obtain in-
formation on shipments of hazardous materials into
or through their jurisdictions. The data are used for

“Department of Transportation Inconsistency Rulin 15, 49 F.R.
46660, Nov. 27, 1984.

inventory purposes, to arrange escorts, for emer-
gency response planning, and in support of enforce-
ment activities. Figure 2-3 indicates which States
have enacted notification laws and the types of haz-
ardous materials covered.

Knowing which hazardous materials are present
or pass through a community is important to many
State and local agencies. However, the use of notifi-
cation provisions may not be the most efficient or
effective method of data collection available (chap-
ter 4 discusses data collection in more detail). Re-
cent studies conducted for DOT indicate that notifi-
cation requirements targeted at a limited number
of extremel hazardous substances (e.g., high-level
nuclear waste) have provided useful information.
However, most local governments do not have the
resources or the expertise to implement and enforce
requirements that encompass a broader range of
hazardous materials.” In addition, transporters are
concerned that a multiplicity of State and local
notification regulations would create scheduling dif-
ficulties and substantial increases in paperwork.

At the Federal level, the U.S. Coast Guard and
NRC have established notification requirements.
The Coast Guard requires all vessels carrying cer-
tain dangerous cargo to notify appropriate port au-
thorities up to 24 hours in advance before entering
or leaving U.S. ports and waterways.” Dangerous
cargo includes Class A explosives, oxidizing mate-
rials or blasting agents, large quantities of radioactive
material or certain fissile radioactive material, and
bulk shipments of other specified materials.” The
NRC regulation requires licensees to notify States
in advance regarding shipments of certain radio-
active materials.” Recognizing the difficulties faced
by carriers confronted with varying State notifica-
tion rules, DOT has taken the position that this is
an area warranting uniform national requirements.
DOT has not issued Federal guidelines. It has, how-
ever, preempted a humber of non-Federal require-
ments, either because they differed from the NRC

35See Battelle Memorial Research Laboratories, Battelle Human Af-
fairs Research Center, Assessment of State and Local Notifi'cation Re-
quirements for Transportation of Radioactive and Other Hazardous
Materials (Columbus, OH: Jan. 11, 1985).

3633 CFR 160,211 and 160.213. Additional requirements for vessels
on voyages of 24 hours or more and vessels bound for the Great Lakes
are specified in 33 CFR 160.20 and 160.209.

3733 CFR 160.203 and 46 CFR 153 (table).

3810CFR 71.97.
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Figure 2-3.—States With Hazardous Materials Notification Requirements by Type of Material, 1985

zz Spent fuel

regulation or had the potential to cause transpor-
tation delays or traffic diversions.”

Routing

Routing is an important tool for local governments
to use in preventing or reducing the consequences
of hazardous materials accidents, and increasing
numbers of cities, counties, and townships are adopt-
ing ordinances requiring hazardous materials car-
riers to use designated routes. Careful routing deci-
sions mean that hazardous materials shipments are
restricted to the safest routes, often interstate high-
ways and beltways, thus reducing the overall risk
of an accident as well as risks on local streets and
highways. In addition, routing is a low-cost preven-

3See for example [R-16,50 F.R. 20871, May 20,1985, DOT has
adopted the NRC notification requirements.

I ‘.'.c' N

w Hazardous wastes
l Other radioactive materials m Hazardous materials

SOURCE: Office of Technology Assessment.

All of the above

tion measure that local police can enforce without
additional equipment or training. On the other
hand, routing requirements may lengthen and com-
plicate trips for truckers, and sometimes bring lo-
cal governments into conflict with each other or
with Federal regulations protecting interstate
commerce.

The only Federal requirement pertaining to rout-
ing of nonradioactive hazardous materials is gen-
eral:*

Unless there is no practicable alternative, a mo-
tor vehicle which contains hazardous materials
must be operated over routes which do not go
through or near heavil populated areas, places
where crowds are assembled, tunnels, narrow
streets, or alleys.

49 CFR 397.9(a).
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This provision is contained in the Federal Motor
Carrier Safety Regulations. DOT has published
guidelines to assist communities in designating routes
for transporting hazardous materials.” The guide-
lines include procedures for analyzing risks associ-
ated with the transportation of hazardous materi-
als on alternative routes within a jurisdiction, and
emphasize the importance of involving a broad spec-
trum of community and industry members in the
decisionmaking process. (A 1983 demonstration pro-
gram in Portland, Oregon, described on pp. 34-35,
successfully tested the guidelines.)

A number of localities, including Columbus, Den-
ver, and Boston, have established routing restric-
tions based on the Federal Motor Carrier Safety pro-
vision.” The types of regulations enacted by these
jurisdictions include restricting the use of certain
roads, prohibiting transportation and delivery dur-
ing rush hours, and specifying operating require-
ments. However, reaching a regional consensus is
frequently difficult, even when a broad spectrum of
the community is consulted. Often, for example, af-
ter a community routing risk assessment has been
completed, hazardous materials carriers are diverted
from central city routes onto surrounding road-
ways—usually Interstate highways—that traverse less
populated areas. However, since many suburban
communities do not have the specialized hazardous
materials response teams of their urban neighbors,
they feel particularly vulnerable to increased haz-
ardous materials traffic and resist agreeing to such
routing requirements. In 1985, in the Cincinnati re-
gion, suburban townships opposed the city’s at-
tempts to divert through shipments from city roads
onto outlying highways.

41E.J.BarberandL.K. Hildebrand, et a., Guidelines for Applying
Criteria to Designare Routes for Transporting Hazardous Materials—
Implementation Package, FHWA-1-80-20 (Washington, DC: U.S. De-

partment of Transportation, 1980).
42Gee for example, Columbus Codes, 1959, chapter 2551; article IV

of chapter 22 of the Denver Municipal Code; and 46 F.R. 18921, Mar.
26, 1981, for a description of Boston's regulations.

The trucking industry has also opposed some lo-
cal routing ordinances, claiming that they interfere
with interstate commerce and are inconsistent with
HMTA. Boston’s regulations restricting the use of
city streets for hazardous materials transportation
were challenged by the American Trucking Asso-
ciations, both in Federal court and through DOT’s
inconsistency ruling process.” After a lengthy ad-
ministrative review process, DOT decided that it
could not reach a conclusion, because even though
the routing restrictions enhanced public safety, con-
sultation with affected jurisdictions had been limited
as the requirements were developed.”A final deci-
sion by the court had not been reached by late
1985.”

Highway routing of radioactive materials is ad-
dressed specifically in a 1981 DOT rulemaking,
docket HM-164.“The DOT regulations were estab-
lished in response to severe restrictions that had
been placed on the transportation of radioactive ma-
terials by local jurisdictions, most notably New York
City, making some through shipments impossible.
HM-164 requires carriers to follow “preferred routes”
(routes designated by States or Interstate highways
where State alternates have not been named), pre-
pare and file route plans, provide specialized train-
ing related to radioactive materials and emergency
response, and comply with appropriate NRC secu-
rity requirements. DOT has also developed guide-
lines for route selection for shipments of radioactive
materials .47

#See 46 F. R. 18918, Mar. 26, 1981.

“F R 18457, Apr. 29, 1982. DOT also cited some concern about
the validit,of the data used for Boston's risk determination but con-
cluded that further refinement of the data would not have had a sub-
stantial effect on the outcome.

4512 Environmental Law Reporter 20,789 (D. Mass. 1981).

4646 F.R. 5298, Jan, 19, 1981.

#7U.S. Department of Transportation, Research and Special Programs
Administration, Materials Transportation Bureau, Guidelines for Se-
lecting Preferred Highway Routes for Highwa,Route Controlled Quan-
tity Shipments of Radioactive Materials, DOT/RSPA/MTB-84/22
(Washington, DC: U.S. Government Printing Office, June 1984 (origi-
nally published in June 1981)).

FINDINGS

Continued support is needed for State multi.
modal hazardous materials enforcement activities.
The SHMED program, which ends in 1986, has had

a significant influence in shaping State enforcement
programs despite relatively low funding levels. Al-
though MCSAP will continue to fund State enforce-
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the staff and the advisory committee. Consensus on

the safest route was reached in al but one case, a
reroute around a tunnel. The final decision in that

case was made by the fire marshal of the emergency

response jurisdiction, subject to acceptance by other

fire departments along the alternate route. In general,

the alternate route analysis indicated that interstate
freeways were preferable because they had the lowest

accident rates and probabilities of all the routes con-

sidered.

As a result of the demonstration, the Portland City
Council, in cooperation with the State Highway De-
partment and Oregon Transportation Commission,
enacted ordinances banning hazardous materials ship-
ments from one tunnel and two grade-level rail cross-

ment programs, States are concerned that priority
will be given to general motor carrier safety programs
and that hazardous materials enforcement—espe-
cially for nonhighway modes—uwill be slighted.

Penalties for regulatory violations, including
failure to report hazardous materials incidents,
should be consistent across governmental and
jurisdictional levels and sufficiently large to disc
courage future infractions. An effective enforce-
ment program requires that legislatures, enforcement
agencies, and courts be aware of the death, injury,
property damage, and environmental harm that
could result from accidental release of hazardous ma-
terials and set penalties accordingly.

State and local enforcement personnel need
additional training and current information on
hazardous materials regulations for all modes of
transportation. Methods used b,the Federal Gov-
ernment to deliver this information to State and
local officials need to be improved and strengthened.
Programs to educate shippers and carriers on safety
measures and regulator,compliance need strength-
ening as well.

National standards establishing uniform State
hazardous materials requirements and regulations
would simplify and improve compliance by ship-
pers and carriers, and State and local enforcement

ings. The tunnel had been used frequently by trucks

carrying petroleum products from the principal dis-
tribution center in the Portland area to the north-
western parts of the State, and fire officials determined
that the tunnel posed an unacceptably high risk. To
compensate for any additional risks posed by the re-
routing decisions, the City of Portland and three ad-

joining counties revised their mutual-aid agreements

to assure that the affected counties would have ac-

cess to the city’s specialized fire-fighting equipment.

POEM officials notified local industries, shippers, and

carriers about the restrictions and the recommended

alternate routes. It is expected that most truckers will

comply; additional liability will accompany an acci-

dent off the recommended routes.

activities. State, regional, and local agency con-
cerns as well as those of industry should be consid-
ered in formulating standards. The areas where uni-
formity is most needed are:

* Licensing to ensure that drivers and others
handling hazardous materials are qualified and
have been properly trained. Some form of na-
tional truck driver's license is favored by many
State, local, and industry officials.

* Permit or registration requirements to obtain
information and collect fees in a coordinated
manner that does not unduly burden trans-
porters.

* Shipment notification systems that provide
useful information for localities without-unduly
burdening carriers.

Development of local routing restrictions
should be based on interjurisdictional consulta-
tion and the use of explicit safety criteria. Al-
though it is likel that the development of a rout-
ing scheme that enhances overall safet,will be a
difficult process for some regions, the Portland ex-
perience demonstrates that it is possible. In those
instances where hazardous materials shipments are
routed around cities through suburban communi-
ties, it may be necessary to establish a regional emer-
gency response system.



