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Chapter 4

Western Surface Mine Regulation

INTRODUCTION

Western surface coal mining is a highly regu-
lated activity, especially when the surface or coal
is federally owned. From a company’s explora-
tion for coal reserves, through securing the rights
to develop those reserves, to mining and recla-
mation, the company must obtain a wide vari-
ety of permits and must ensure that its activities
comply with the conditions of those permits as
well as with a host of other Federal, State, and
local laws and regulations. Moreover, many of
the Federal laws governing coal development
provide for State permitting programs consistent
with the Federal program, resulting in permit ap-
plication review at both the Federal and State
level, The scope of Federal agency involvement
in this process is much broader in the Western
United States than in other parts of the country
because of the Federal Government’s extensive
ownership of both surface and mineral resources.

At each step in Western coal development and
its regulation, existing data are analyzed in in-
creasing detail and supplemented by more di-
rected data-gathering efforts. This is possible be-
cause the amount of land being evaluated at each
successive stage in the process becomes progres-
sively smaller as the land moves closer to leas-
ing and development. Prior to development, the

ultimate level of detail in data collection and anal-
ysis is in support of a mining and reclamation plan
and permit application under the Surface Min-
ing Control and Reclamation Act of 1977 (SMCRA).
After development, emphasis shifts to the gather-
ing and analysis of monitoring data to ensure
compliance with the plan and permit, and to
demonstrate reclamation success.

This chapter describes the Federal and State
regulatory process for Western coal develop-
ment, from leasing through reclamation and bond
release (see table 4-1 ). in describing that proc-
ess, the chapter focuses on data and analysis re-
quirements as an introduction to chapters 5 and
6, and on performance and design standards as
an introduction to chapters 7 and 8. While the
greatest emphasis is placed on the coal leasing
program and on the provisions of SMCRA, other
related programs are described, including the Na-
tional Environmental Policy Act (N EPA), and the
Clean Air and Water Acts. A wide range of other
Federal laws that could affect surface coal min-
ing and reclamation in the West are listed at the
end of the section on permitting and regulation;
State laws are summarized in tables 4-3 through
4-7 at the end of the chapter.

THE COAL LEASING PROGRAM’

Because the Federal Government owns 50 to
60 percent of the coal reserves in the six major
Federal coal States, much Western coal must be
leased from the Bureau of Land Management
(BLM; or, in a few cases, the U.S. Forest Service)
before it can be mined. Of the 76 active surface
coal mines in the five State study region in 1983,
52 (roughly 70 percent) incorporated Federal
coal. Under the Federal Coal Leasing Amend-
ments Act of 1976 (FCLAA), BLM holds competi-

‘ U n less otherwise noted, the text i n this section is adapted from
reference 3.

tive lease sales for new production tracts on a
schedule and in amounts determined by the mar-
ket demand for coal. Companies also may re-
quest lease sales to be scheduled for bypass tracts
(a lease needed to prevent leaving “islands” of
unmined coal) and maintenance tracts (needed
to continue operations at an existing mine).

A company begins planning for coal leasing
long before the sale actually is held by gathering
data about the coal and other resources in a par-
ticular area under an exploration permit. Coal re-
source data gathered u rider such a permit is pro-

89



90 ● Western Surface Mine Permitting and Reclamation

Table 4-1 .—Planning and Regulation of Western Federal Coal Development

Bureau of Land Managementa OSM/Regulatory authority Coal company

Leasing:
Permit and supervise coal exploration

on Federal lands
Evaluate coal resources
Planning for management of ail

resources based on inhouse and
published data

Apply unsuitability criteria
Planning for coal lease sale based on

above plus some field data
Prepare regional lease sale EIS
Prepare lease stipulations
Determine lease bond
Hold lease sale

Permitting:
Delineation of permit area
Responsible for all nonlessee activity

on leased land prior to onset of
mining

Approve designation of postmining
land use in permit application
package

Review permit application package
for efficient extraction of the
mineral resource, consistency with
the resource area management
plan, and compliance with lease
stipulations

Concur in approval of permit applica-
tion and issuance of permit

Mining:
Oversee production of the coal

resource
Oversee uses of Federal surface out-

side the permit area including
rights-of-way and activities ancillary
to mining

Evaluation of reclamation success:
Inspect for compliance with any spe-

cial requirements for protection of
surface resources and postmining
land use

Concur in reclamation bond release
Release lease bond

Delineation of permit area
Review permit application package

and make recommendations on
mining and reclamation plan

Prepare EA and/or EIS for permit
Determine performance bond
Prepare permit stipulations
Issue permit

Conduct inspections of the mine site
to ensure compliance with the
permit

Review monitoring data submitted in
accordance with the permit to en-
sure compliance

Act to correct violations, if necessary
Enforce and collect penalties for vio-

lations, if necessary
Review and approve applications for

permit modifications
Review and approve applications for

permit renewals

Develop criteria for evaluating suc-
cess of reclamation (if not speci-
fied in the permit) for all three
phases of bond release

Review applications for bond release
and conduct onsite inspections
and evaluations

Release reclamation bond

Collect and analyze coal resource data
Prepare formal expressions of interest

for specific lease tracts
Prepare bids for lease tracts

Compile existing data on all mineral
and ecological resources on mine
site from inhouse, BLM, USGS, SCS,
FWS, etc. sources

Formulate first approximation of min-
ing and reclamation plan

Complete baseline data collection on
all aspects of mine site

Analyze data to predict impacts of min-
ing and demonstrate success of pro-
posed reclamation

Prepare permit application package
Collect and analyze additional data and

revise permit application package, if
necessary

Collect high-intensity geologic and
hydrologic data as pit moves across
mine site

Collect monitoring data on hydrologic
and wildlife impacts as mining
proceeds

Continually refine mining and reclama-
tion plan based on new data col-
lected

Prepare applications for modifications
to permit, if necessary

Prepare application package for permit
renewal every 5 years, if not initially
issued for life-of-mine

Reclaim mined areas as contemporane-
ously as possible with mining

Monitor revegetation and hydrologic
restoration

After backfilling and grading, prepare
application for Phase I bond release
(Up to 60%)

After surface stabilization and initial
revegetation, prepare application for
Phase II bond release (15 to 25°/0)

Ten years after last seeding, fertilizing,
irrigating, or other work, prepare ap-
plication for final bond release

%r other surface management agency (e.g., US. Forest Service).

SOURCE: Office of Technology Assessment.
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prietary, but must be made available to BLM on
a confidential basis in support of an expression
of interest in a particular lease tract (see below)
to assist BLM in identifying areas with high coal
development potential that should be considered
for coal leasing. Data on noncoal resources may
be gathered during exploration to enable the
company to estimate the potential costs of de-
velopment and exploration; such data also are
proprietary but do not have to be shared with
DOI preleasing. BLM and the companies also
may use coal resource data collected by Federal
agencies in earlier minerals surveys (e.g, by the
U.S. Geological Survey or the Bureau of Mines).

Most of the required preleasing data collection
and analysis is carried out by BLM field person-
nel consistent with section 3(a) of FCLAA, which
requires that lands considered for leasing shall
have been included in a comprehensive land use
plan and that lease sales be compatible with that
plan. The comprehensive land use planning pro-
cedures developed by the Department of the In-
terior (DOI) to implement section 3(a) of FCLAA
are based on the mandates in the Federal Land
Policy and Management Act of 1976 (FLPMA).

FLPMA requires a multidisciplinary and com-
prehensive Federal land use planning process that
maintains an up-to-date inventory of public land
resources, giving priority to the designation and
protection of areas of critical environmental con-
cern (ACECS); projects all potential future uses
of public lands and resources (not just coal de-
velopment); and identifies opportunities for the
development or conservation of particular re-
sources, considering the relative scarcity of the
resource values involved and the availability of
alternative means for realizing those values. This
land use planning is to be guided by the princi-
ples of multiple use of lands and resources, sus-
tained yield of renewable resources, and conser-
vation of depletable resources. The land use plan
must protect the quality of scenic, historical, envi-
ronmental, air and water, and archeological val-
ues, including ACECS; preserve certain lands in
their natural conditions; provide food and habi-
tat for fish and wildlife and domestic animals; and
provide for outdoor recreation and human occu-
pancy and use (1 8). Planning activities must be
coordinated with those of other Federal, State,

and local agencies; and must afford the public
adequate opportunity to comment on the man-
agement of public lands.

Based on these general planning mandates,
DOI structured the Federal coal leasing program
around an initial comprehensive land use plan-
ning process which applies to all Federal lands
and all resources on those lands, followed by
“activity” planning for the development of spe-
cific resources or uses, such as coal leasing (see
fig. 4-1 ). As noted above, a decision to offer a tract
for lease is made in the context of a “tiered” sys-
tem of planning and analysis, in which the level
of analytical detail increases over time, while the
size of the area being evaluated decreases. Thus,
early in the process when few data are available,
large land areas are classified according to their
relative value for development of all possible re-
sources. Lands that are identified as potentially
suitable for coal leasing at this stage are then sub-
jected to increasingly detailed analyses as the
lands move closer to actual coal development,
with the most comprehensive analyses occurring
after leasing with the development of a mining
and reclamation plan and permit application un-
der SMCRA.

Land Use Planning

The principal objective of the land use plan-
ning process is to establish a multiple resource
use management strategy for each of the “plan-
ning units” set up by BLM for the admi nitration
of public Iands.2 This is accomplished through
identification of all potential land uses and or op-
portunities for the development of particular re-
sources based on their relative values. Coal de-
velopment is one possible land use, and, during
land use planning, four screens are used to iden-
tify the acceptability of public lands for further
consideration for leasing. The screens focus on
coal development potential, the environmental
acceptability of lands for mining, multiple use
management, and surface owner preferences

Zlt shou Id be noted that many of the land use planning fequ~fe-
ments described below also apply to other agencies that manage
Federal lands overlying coal deposits (e.g., the U.S. Forest Serv-
ice). The land use planning schedules and priorities within these
agencies need to be coordinated closely with BLM’s  planning for
lease sales.
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about mining (where the Federal Government
does not own the surface) (see box 4-A). Based
on the results of the application of these screens,
lands determined to be acceptable for further
consideration for coal development are carried
forward into activity planning for leasing.

For past lease sales, BLM applied these screens
based on data available in-house as well as the
published literature. This included earlier BLM
land use planning documents, any environmental
impact statements (EISS) prepared for earlier
projects in the planning area, and the data from
previous coal Iease sales. These documents were
updated through techniques such as areal map-
ping or limited field surveys. Under FLPMA, how-
ever, land use planning also must include a full
EIS on resource management alternatives, and fu-
ture planning efforts probably will involve addi-
tional field surveys to accumulate data at a suffi-
cient level of detail to satisfy the requirements of
NE PA.

Activity Planning and Lease Sales

After general resource planning for a manage-
ment area is complete, subsequent planning fo-
cuses on a specific activity—in this case, coal leas-
ing. Like land use planning, activity planning is
predicated on a tiered system of increasingly
detailed reviews of smaller and smaller areas until
specific lease tracts are delineated. Activity plan-
ning culminates in a Secretarial decision on the
tracts and tonnages to be offered for lease and
the schedule for lease sales in that region.

Information from land use planning about areas’
acceptability for mining, plus coal resource data
from formal industry expressions of interest in
particular areas, are used to develop initial draft
leasing levels and to delineate tracts. After tract
delineation, BLM field staff conduct a site-specific
analysis (SSA) of the full range of environmental,
social, economic, and other resource values on
each tract. The SSAS provide the basis for detailed
tract profiles, which are used to select combina-
tions of tracts for analysis in the EIS for the lease
sale (see below).

The SSA generates the greatest level of detail
of information about a tract available to BLM be-
fore a lease sale. According to the programmatic
EIS for leasing,

. . . the information . . . must be sufficiently
detailed so that the Department would be rea-
sonably certain that the lease would be eco-
nomically and environmentally acceptable, but
in less detail than would be required of a lessee
at the time a mining plan would be approved (s).

Following preparation of the tract profiles, the Re-
gional Coal Team (RCT)3 ranks tracts according
to their acceptability for leasing after consider-
ing factors such as coal economics, impacts on
the natural environment, and socioeconomic im-
pacts (1 5). Tract rankings and SSAS do not nec-
essarily affect tract delineation, although tract
boundaries can be adjusted as the results of SSAS
or tract rankings, or tracts may be dropped al-
together at this stage.

The RCT uses these rankings to select combi-
nations of tracts that meet the regional and alter-
native leasing levels. These must include a “pre-
ferred alternative” that optimizes the economic
and resource benefits of leasing and minimizes
the social and environmental costs. The environ-
mental impacts of the leasing alternatives are then
assessed in detail in an EIS for the lease sale. As
a part of the tiered system, the data and analy-
ses for the EIS expand on the information in the
SSAS and tract profiles, but focus on particular
combinations of tracts. Lease stipulations may be
proposed in the EIS to protect environmentally
sensitive areas (see box 4-B).

Following publication of the final EIS, written
surface owner consent is confirmed, and the Sec-
retary consults with the affected State Governors
and the surface management agency prior to ap-
proving a combination of tracts and tonnages to
meet a regional leasing level and establishing final
dates for maintenance, bypass, and new produc-
tion tract lease sales, Then DOI issues a notice
of Iease sale, performs the economic evaluation,
and holds the sale.

3The Regional Coal Team is a DO1/State organization made up
of a representative of the Governor from each State in the region
and the BLM State Director from each State involved. Each RCT
is chaired by the BLM State Director from the State with the great-
est direct concern.
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SURFACE MINE PERMITTING AND REGULATION

Once a company has leased or purchased coal
resources, it must prepare a comprehensive plan
for the development and reclamation of the coal
and obtain a variety of permits under Federal and
State laws. The most extensive Federal regulations
related to surface mining arise under the Surface
Mining Control and Reclamation Act of 1977
(SMCRA), which establishes performance stand-
ards for mining and reclamation and requires
mine operators to obtain a permit to ensure that
those standards will be met. Other significant per-
mitting and regulatory requirements arise under
the Clean Air and Water Acts, and the National
Environmental Policy Act. A listing of other Fed-
eral laws potentially affecting western coal de-
velopment may be found at the end of this sec-
tion. Tables 4-3 through 4-7 at the end of the
chapter list the State laws affecting surface mining.

SMCRA is implemented by the Office of Surface
Mining (OSM), within the Department of the in-
terior, and by State agencies under approved reg-
ulatory programs consistent with SMCRA. Most
Federal environmental legislation is implemented
by the Environmental Protection Agency (EPA),
with permitting and enforcement also delegated
to States with approved programs. While the dis-
cussion in this section will emphasize the Fed-
eral regulatory programs, it should be kept in
mind that in all of the Western States studied, the
State regulatory authorities have the primary re-
sponsibility for surface mining permitting and en-
forcement, with OSM (and EPA) providing over-
sight and technical assistance.

Surface Mining Control
and Reclamation Act

In regulating surface mining, the purposes of
SMCRA are to:

●

●

●

●

●

●

●

●

●

establish a nationwide program to deal with
adverse impacts of surface mining;
assure that the rights of surface landowners
are fully protected from surface mining oper-
ations;
assure that surface mining does not occur
where reclamation is not technologically and
economically feasible;
assure that surface mining is conducted so
as to protect the environment;
assure that reclamation occurs as contem-
poraneously as possible with mining;
assure vital coal supply is provided and strike
a balance between environmental protection
and agricultural productivity on one hand,
and coal supply on the other;
assist the States in developing and imple-
menting a program to achieve the purposes
of SMCRA;
assure appropriate procedures for public par-
ticipation in development, revisions, and en-
forcement of regulations, standards, recla-
mation plans, or programs established by the
Secretary or any State under SMCRA; and
provide for research and development, train-
ing of mining specialists, and State research
centers (1 6).
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to satisfy stipulations. This is particularly true of the stipulations in older leases but also, to some extent,
of the “boilerplate” stipulations such as the standard cultural and paleontoiogical stipulations. Moreover,
due to the high turnover in BLM field staff, the personnel reviewing a permit application usually are not
the same as those who performed the preleasing analysis and developed the stipulations, and may have
little or no prior experience with permit application review to guide them.

Based on OTA’S analysis of this process, it is clear that BLM's primary concern during the permit re-
view is whether the mine plan will ensure full and efficient recovery of the Federal coal resources. In most
instances, permit review is overseen by the Solid Minerals Branch and review of environmental considera-
tions is secondary. Even within the environmental review, however, OTA found that lease stipulations
are given little attention. Rather, that review primarily emphasizes compatibility with the designated post-
mining land use and with the resource area management plan. Lease stipulations are often not even men-
tioned by BLM officials as a consideration.

BLM officials contacted by OTA emphasized that permitting and reclamation are the responsibilities
of the States and OSM, and that the Bureau followed the State or OSM’S lead in reclamation-related mat-
ters. On the other hand, State and OSM officials argue that ensuring compliance with lease stipulations
is BLM’s responsibility as the Federal surface management agency. Because stipulations are so vague and
general in comparison to the extensive and detailed regulatory requirements for a mining and reclamation
plan and permit application, OSM and State regulatory authorities rarely find the stipulations relevant to
permitting.

To accomplish these objectives, Congress
charged the Secretary of the Interior, acting
through OSM, to develop and issue a Federal reg-
ulatory program to carry out the provisions of
SMCRA, to assist the States technically and finan-
cially in developing programs that both meet the
goals and minimum standards of SMCRA and re-
flect local requirements and conditions, to review
and approve or disapprove State programs, and
to enter into cooperative agreements with States
with approved programs for the regulation of sur-
face mining on Federal lands within the State.

The basic elements of the Federal regulatory
program, as established in SMCRA, are perform-
ance and design standards that cover most as-
pects of surface mine reclamation, and the re-
quirements for a detailed mining and reclamation
plan to be submitted in support of a permit ap-
plication. Special provision is made for experi-
mental practices to encourage advances in min-
ing and reclamation techniques. To ensure that
the performance and design standards are met,
and that a mine remains in compliance with the
plan and permit, SMCRA requires regular moni-
toring and inspections of surface mining opera-
tions, with a range of enforcement penalties for
violations. The act further requires permittees to

file a performance bond in an amount sufficient
to assure the completion of the reclamation plan
if the work had to be completed by the regula-
tory authority (see ch. 7).

This section briefly reviews the general data and
analysis requirements for the permit application
package and for demonstrating that the perform-
ance standards and design standards will be met.
The specific data requirements for the various
disciplines–hydrology, soils and overburden, re-
vegetation, and wildlife—are discussed in chap-
ter 5, and the analytical techniques for predicting
the impacts of mining and the success of recla-
mation in chapter 6. It should be noted that many
of the provisions of the Federal regulatory pro-
gram were ruled invalid in court decisions be-
tween July 1984 and July 1985, and it may be sev-
eral years before the new rules are issued in their
final form (see box 4-C). Where the court rulings
substantially affect data or analysis requirements,
this is noted in the text.

Permit Application Package:
Legal and Regulatory Requirements

The permit application and the supporting min-
ing and reclamation plan are the primary means
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of implementing SMCRA. Therefore, the data and
analysis requirements are extensive. The appli-
cation and plan are used to predict the impacts
of mining and reclamation on all aspects of the
environment, ensure that the performance stand-
ards will be met, establish standards for judging
the success of reclamation, and provide the
basis for determining postmining land uses. The
SMCRA requirements for a permit application
package, including the detailed mining and recla-
mation plan, essentially are divided into three seg-
ments: the baseline description of the mine site,
the plan for recovery of the coal resource, and
the reclamation plan and demonstration that
reclamation is economically and technologically
feasible.

The baseline description of the mine site pro-
vides the basis for estimating the impacts of min-
ing on the natural and human environment, for
comparing the premining and postmining condi-
tions, and for establishing the postmining land
use. Thus, the permit application package must
include accurate maps or plans, to appropriate
scale, clearly showing the land to be affected and
its boundaries, as well as owners of all surface
areas abutting the permit area and other on- and
offsite features (for instance, gas and oil wells,
buildings, parks, cemeteries, transmission lines,
pipelines). Additional data requirements for en-
vironmental resources include the significant
known archaeological sites as well as cultural and
historic resources that are listed or eligible for list-
ing on the National Register of Historic Places.
The plan must specify how impacts on parks or
historic places will be minimized.

The plan for recovery of the coa/ resource
must describe: 1 ) the type and method of coal
mining operation that exists or is proposed; 2) the
anticipated annual and total production of coal
by tonnage; 3) the engineering techniques pro-
posed to be used in mining and reclamation, and
a description of the major equipment; 4) the an-
ticipated or actual starting and ending dates of
each phase of the mining operation and the acre-
age affected; 5) a detailed estimated timetable for
accomplishment of each major step in the recla-
mation plan; and 6) an estimate of the cost per
acre of reclamation. Maps of the permit and ad-
jacent areas also must show the existing and pro-

posed facilities related to the mining and recla-
mation operations (e.g, coal loading, topsoil
stockpiles, sedimentation ponds), and the plan
must specify how these facilities will be built,
maintained, and removed.

The demonstration of reclaimability must take
into consideration the physical, climatological,
and other characteristics of the site. Therefore,
the regulatory authority may require that the per-
mit application describe the climatological fac-
tors peculiar to the locality, including average sea-
sonal precipitation, average direction and velocity
of prevailing winds, and seasonal temperature
ranges. The reclamation plan also must describe
how the permittee plans to comply with the per-
formance standards and with applicable air and
water quality laws and regulations and any health
and safety standards.

The postmining land use provisions of SMCRA
require that all affected land be restored to a con-
dition capable of supporting the uses that it could
support prior to any mining, or higher or better
uses of which there is a reasonable likelihood (see
ch. 8). The reclamation plan must describe the
premining condition of the land to be covered
by the permit, including: 1) existing land uses;
2) the capability of the land prior to mining to
support a variety of uses, giving consideration to
soil and foundation characteristics, topography,
and vegetative cover; and 3) the productivity of
the land prior to mining, as well as the average
yield of food, fiber, forage, or wood products un-
der high levels of management.4

4“Capability”  and “productivity” are not defined In the Federal
regulations implementing SMCRA. For the purposes of BLM man-
agement of Federal lands, “capability” is defined as “the ability
or potential of a unit of land to produce resources, supply goods
and services or allow resource uses under a set of management
practices at a given level of management intensity without perma-
nently impairing the resource involved, Capability depends upon
a fixed set of conditions which are relatively stable over time, in-
cluding,  but not limited to, climate, slope, Iandform,  SOIIS, and geol-
ogy. Most land has an inherent capability to produce one or more
resources, or goods and services, under natural conditions. Capa-
bility analyses shall permit identification of specific uses or man-
agement practices that cannot be allowed on specific land areas
due to physical conditions, ”
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In describing the use proposed to be made of
the land following reclamation, the applicant
must discuss the utility and capacity of the
reclaimed land to support a variety of alternative
uses, and the relationship of the proposed post-
mining land use to existing land use policies and
plans, including the consideration given to con-
sistency with surface owner plans and applica-
ble State and local land use plans. The applica-
tion package must explain in detail how the
proposed postmining land use is to be achieved,
what support activities may be needed to achieve
it, and the detailed management plans to be im-
plemented for range or grazing lands.

Permit Application Package:
Preparation and Approval Process

In meeting the data and analysis requirements
for a permit application package, the company
usually begins by reviewing the existing data on
the mine site and its mineral and other resources.
The sources of data that may be reviewed in this
process include in-house data gathered during
exploration; BLM management plans, site-specific
analyses for leasing, and EISS; and data available
from other agencies on specific disciplines (e.g.,
wildlife surveys from State Game and Fish De-
partments, soil surveys from the Soil Conserva-
tion Service; see ch. 5). Based on the available
data, the company prepares a first approximation
of the mining and reclamation plan and defines
specific data and analysis needs more clearly. The
company will then collect and analyze the base-
line data and put together the full permit appli-
cation package, which is submitted to the State
regulatory authority.

The State reviews the full package in detail, fre-
quently performing some analysis in order to ver-
ify the results of the company’s analysis. If the
State finds the package deficient or has further
questions (e.g., about the validity of assumptions
used, or of data generated by statistical tech-
niques), the company works with the regulatory
authority and performs additional data collection
and/or analysis until the permit application pack-
age is approved at the State level. It is then sub-
mitted to OSM, and the review process repeated
until the permit is granted. If uncertainties about
the reclamation plan remain (e.g., the potential

for deleterious overburden strata, ability of a pro-
posed reclamation technique to meet the per-
formance standards), stipulations may be im-
posed on the permit to require special monitoring
or research. Finally, the regulatory authority sets
the amount of the reclamation bond. Once that
bond has been filed, the company may begin
mining.

Before issuing a permit, the regulatory author-
ity must find that the application is complete and
accurate; that all of the legislative and regulatory
requirements for permit applications and recla-
mation plans have been met and all fees paid;
and that the applicant has demonstrated the fol-
lowing:

●

●

●

●

●

●

reclamation can be accomplished under the
reclamation plan;
the regulatory authority has assessed the
probable cumulative impact on the hydro-
logic balance of all anticipated mining in the
area (see below) and the proposed opera-
tion has been designed to prevent material
damage to the hydrologic balance outside
the permit area;
the area proposed to be mined is not in-
cluded in an area classified as unsuitable un-
der SMCRA or is not under study for such
classification;
mining, if undertaken west of the 100th me-
ridian, would not interrupt, discontinue, or
preclude farming on alluvial valley floors
(A V F S) that are irrigated or naturally sub-

irrigated, and would not materially damage
the quantity or quality of water in surface or
underground water systems that supply AVFS
(see fig. 4-2);5

in split estate areas (where the Federal Gov-
ernment owns the coal but not the surface),
the applicant has submitted written consent
of the surface owner to mining; and
the application includes a schedule listing
any and all notices of violations of SMCRA
or any other law or regulation related to air
or water environmental protection incurred
by the applicant in connection with any sur-

SThe AVF provisions exclude undeveloped rangelands which are
not significant to farming and AVFS of such small acreage as to be
of negligible impact on a farm’s agricultural production.
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I AVFs proposed for mining

I is AVF significant
to farming?

No

Printing Office, 1983).
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face mining operation during the 3 years
prior to the date of the application, includ-
ing the final resolution of such notices, and,
if the applicant’s ongoing operations are in
violation of SMCRA, a declaration that the
violation has been or is being corrected to
the satisfaction of the regulatory authority.

Performance Standards

Section 515 of SMCRA establishes both general
performance standards, and those specific to a
particular discipline (e.g., hydrology), that cover
virtually all aspects of surface mining, These are
minimum standards, and the Federal or State reg-
uIatory programs may impose standards that are
more stringent. SMCRA or the regulations often
specify the mining and reclamation techniques
that may be used to meet the performance stand-

ards, unless the operator demonstrates in the per-
mit application that an alternative technique will
beat least as effective. Such a demonstration may
be expensive to prepare, however, especially
given the risk that the alternative technique will
not be permitted. Therefore, most operators rely
on proven techniques unless there is a decided
cost advantage to the alternative method due to
site-specific considerations.

During the course of mining and reclamation,
a company continually collects additional data
and monitors the impacts of mining in order to
demonstrate compliance with the permit and the
performance standards. Thus, very detailed ge-
ologic data, as well as hydrologic and wildlife
monitoring data are collected as the pit advances.
The company refines the reclamation plan based
on these data. If the term of the initial permit was
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not for the life-of-the-mine, the additional data
collection and analysis performed after the on-
set of mining also is used to support the applica-
tion for permit renewal.

General Performance Standards.–SMCRA re-
quires that all surface coal mining operations be
conducted so as to maximize utilization and con-
servation of the fuel resource in order to avoid
reaffecting the land in the future. Under the reg-
ulations related to coal recovery, surface mining
activities also must use the best appropriate tech-
nology currently available to maintain environ-
mental integrity. I n addition, operators must en-
sure that all reclamation efforts proceed in an
environmentally sound manner and as contem-
poraneously as practicable with mining, and the
regulatory authority may establish schedules that
define contemporaneous reclamation.

Surface and Groundwater Systems.–All sur-
face coal mining operations must be conducted
so as to minimize disturbances to the prevailing
hydrologic balance at the mine-site and in asso-
ciated offsite areas, and to the quality and quan-
tity of water in surface and groundwater systems
both during and after mining and reclamation.
Three basic hydrologic analyses are required un-
der SMCRA to demonstrate that these standards
will be met: 1 ) a determination of the probable
hydrologic consequences (PHC) of mining and
reclamation, on- and offsite, on the quantity and
quality of surface and groundwater systems (in-
cluding dissolved and suspended solids) under
seasonal flow conditions; 2) an assessment of the
probable cumulative hydrologic impacts (CHIA)
of all anticipated mining in the area, particularly
with regard to water availability; and 3) a hydro-
logic restoration plan that addresses the impacts
predicted in the PHC determination and the
CHIA, as well as the means to be used to meet
the performance standards. In addition, the reg-

bThe Federal regulations define 1‘best technology currently avail-
able’ as ‘‘equipment, devices, systems, methods, or techniques
which are currently available anywhere as determined by the
Director, even if they are not in routine use. The term includes,
but is not limited to, construction practices, siting requirements,
vegetative selection and planting requirements, animal stocking re-
quirements, scheduling of activities . . Within the constraints of
the permanent program, the regulatory authormy  shall have the dis-
cretion to determine the best technology currently available on a
case-by-case basis .“(9).

ulations impose specific design standards related
to surface features such as siltation structures,
diversions, impoundments, stream buffer zones,
etc.

The PHC determination generally is based on
baseline hydrologic, geologic, and other informa-
tion, but an operator may use modeling tech-
niques, interpolation, or other methods to gen-
erate data statistically representative of the site.
The Federal regulations list four required sets of
findings for the PHC determination. It must de-
termine, first, whether adverse impacts may af-
fect the hydrologic balance, and second, whether
acid-, alkaline-, or toxic-forming7 materials are
present that could result in postmining surface
or groundwater contamination. If adverse impacts
or deleterious materials are found, supplemen-
tal data and analyses are needed to evaluate them
and to plan remedial and reclamation activities
(see chs. 5 and 6). Third, the PHiC determination
must address the potential for contamination,
diminution, or interruption of surface or ground-
water used for domestic, agricultural, industrial
or other purposes. if any of these effects is pre-
dicted to occur, the reclamation plan must con-
tain information on water availability and alter-
native water sources, including the suitability of
such sources for the pre- and postmining land
uses. Fourth, the PHC analysis must estimate the
potential impacts on sediment yield from the dis-
turbed area; acidity, total suspended solids (TSS),
total dissolved solids (TDS), and other important
water quality parameters of local impact; flood-
ing or streamflow alteration; surface and ground-
water availability; and other characteristics re-
quired by the regulatory authority. Standard
methodologies for water quality sampling and
analyses are listed in the Federal regulations.

The cumulative hydrologic impact assessment
(CHIA) usually is performed by the regulatory au-
thority based on hydrologic and geologic infor-
mation provided (when available) by appropri-
ate Federal or State agencies. If not available from
such agencies, however, the permit applicant
must collect sufficient data for the mine-site and

“’Toxic” is defined in the Federal regulations as “chemically or
physically detrimental to biota”; it refers to the potential need for
special handling of overburden strata and not to the disposal of
toxic waste.
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surrounding areas so that the regulatory author-
ity can perform this assessment, as the permit can-
not be approved until this information is made
available and incorporated into the application. a
For purposes of permit approval, the CH 1A must
be sufficient to determine whether the proposed
operation has been designed to prevent material
damage to the hydrologic balance outside the
permit area.

The hydrologic reclamation plan, including
relevant maps and descriptions, indicates how the
performance standards related to protection and
restoration of water quality and the hydrologic
balance will be met. This plan must be specific
to local hydrologic conditions, and must describe
the steps to be taken during mining and recla-
mation through bond release to minimize distur-
bances to the hydrologic balance; prevent ma-
terial damage outside the permit area; meet
applicable Federal and State water quality laws
and regulations; and protect the rights of present
water users or provide alternative sources of
water where such protection cannot be assured,
The pIan must specifically address adverse hydro-
logic consequences identified in the PHC deter-
mination and the CHIA, and appropriate preven-
tive and remedial measures.

The regulations specify that, in meeting the per-
formance standards, mining and reclamation
practices that minimize water pollution and
changes in flow shall be used i n preference to
water treatment.

Overburden Handling.–Operators must back-
fill the pit, compact the backfilled overburden
(where advisable to ensure stability or to prevent
leaching of toxic materials), and grade it in or-
der to restore the approximate original contour
(AOC) of the land with all highwalls, spoil piles,
and depressions eliminated. Small depressions
may be left if they are needed in order to retain
moisture, create and enhance wildlife habitat, or
assist revegetation. Mines with very thick or very
thin overburden may be exempted from the AOC

elf the annual production from the mine will be less than 100,000
tons, the determination of probable hydrologic consequences and
the results of test borings or core samplings shall, upon written re-
quest of the operator, be performed by a qualified public or pri-
vate laboratory designated and paid by the permit agency.

requirement if the operator demonstrates that the
thickness prevents attaining AOC.

Additional backfilling and grading requirements
in SMCRA specify that operators stabilize and pro-
tect all surface areas, including spoil piles, to ef-
fectively control erosion and attendant air and
water pollution, stabilize all waste piles in desig-
nated areas through construction in compacted
layers, including the use of incombustible and im-
pervious materials if necessary, and assure that
the final contours of waste piles will be compati-
ble with the natural surroundings.

Topsoil Handling.–After backfilling and grad-
ing of the overburden, the topsoil, or the best ma-
terial available to support vegetation, must be re-
stored to the mined area in a manner that will
achieve an approximately uniform, stable thick-
ness consistent with the approved postmining
land use, contours, and surface water drainage
systems. When the topsoil has to be stockpiled,
the operator must protect it from wind and water
erosion and keep it free of contamination by acid
or toxic material by providing a temporary cover
of quick growing plants (or other means). If the
natural topsoil is too poor to sustain vegetation,
or if other strata can be shown to be more suit-
able, these strata must be removed, segregated,
and protected in the same manner. The data re-
quirements for demonstrating the suitability of
topsoil (or of selected overburden materials pro-
posed to be used as a topsoil supplement or sub-
stitute) are discussed in chapter 5. The regulatory
authority may require that the topsoil and sub-
soil be removed, stockpiled, and replaced sepa-
rately (“two lifts”) if necessary to meet the revege-
tation requirements. Two-lift topsoiling is required
in North Dakota and Montana (sometimes Colo-
rado), and practiced at several mines in other
States in the study region (see chs. 3 and 8).

While the surface is exposed (i.e., prior to
establishment of a permanent, stabilizing vegeta-
tive cover), erosion must be controlled. If rills and
gullies form in regraded and topsoiled areas that
disrupt either the postmining land use or revege-
tation, or that cause or contribute to violation of
water quality standards, they must be filled, re-
graded, or otherwise stabilized, retopsoiled, and
revegetated. The regulations also require, if nec-
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essary to promote successful revegetation, treat-
ment (e.g., disking, ripping) of the regraded land,
and application of nutrients and soil amendments.

Revegetation.—SMCRA requires the operator
to establish on regraded areas (and all other af-
fected land) a diverse, effective, and permanent
vegetative cover of the same seasonal variety na-
tive to the area, capable of self-regeneration and
plant succession, and at least equal in extent of
cover to the natural vegetation of the area.g The
vegetative cover also must be capable of stabiliz-
ing the soil surface from erosion. The reclama-
tion plan must describe existing vegetative types
and plant communities with sufficient detail to
predict the potential for reestablishing vegetation
and to allow evaluation of the vegetation as im-
portant fish and wildlife habitat.

Specific provisions related to the timing of
revegetation, and the use of mulching and other
soil stabilizing practices are included in the
regulations, as are standards for the success of
revegetation (see ch. 7). Disturbed areas must be
planted during the first normal period of favor-
able planting conditions—that planting time gen-
erally accepted locally for the type of plant ma-
terials used—after replacement of the topsoil (or
other plant growth medium). Suitable mulch or
other soil stabilization practices must be used on
all areas that have been regraded and topsoiled,
unless seasonal, soil, or slope factors make such
stabilization unnecessary.  In areas with less than
26 inches of annual precipitation (most of the
study area), operators must assume responsibil-
ity for successful revegetation for 10 years after
the last year of augmented seeding, fertilizing,
irrigation, or other work (see ch. 7).

Wildlife.–Operators must, to the extent pos-
sible using the best technology currently avail-
able,lo minimize disturbances and adverse im-

gThe regulatory authority may approve the use of introduced spe-
cies only where desirable and necessary to achieve the approved
postmining land use, although the use of such species may be ap-
proved on a temporary basis when necessary to achieve a quick-
growing, stabilizing cover, and the permit and reclamation plan
include measures to establish permanent native vegetation.

‘Oln this context, “best technology currently available” is defined
in the Federal regulations as “equipment, devices, systems, meth-
ods, or techniques which will minimize, to the extent possible, dis-
turbances [ofl and adverse impacts on fish, wildlife and related envi-
ronmental values, and achieve enhancement of those resources
where practicable. ”

pacts of mining and reclamation on fish, wildlife,
and related environmental values, and achieve
enhancement of such resources where practic-
able. Each permit application must include a
detailed fish and wildlife plan that indicates how
the performance standards will be met, includ-
ing specific information on impact control meas-
ures, management techniques, and monitoring
methods. if enhancement of wildlife resources
and habitat is not practicable, this also must be
demonstrated in the mining and reclamation
plan. The Federal regulations add special provi-
sions related to endangered species, bald and
golden eagles, and wetlands and habitats of un-
usually high value, and they specify design stand-
ards for certain aspects of operations.

Operators must avoid disturbing, enhance
where practicable, or restore wetlands and vege-
tation along rivers, streams, ponds, and lakes, as
well as other habitats of unusually high value for
fish and wildlife (e.g., cliffs supporting raptor
nests, wintering and nursery areas, breeding
areas, etc.; see ch. 3). Operators also must en-
sure that electric powerlines and other transmis-
sion facilities are designed and constructed to
minimize electrocution hazards to raptors (fig. 3-
11); that haul and access roads are located and
operated so as to avoid or minimize impacts on
important fish and wildlife species; and that
fences, conveyers, and other potential barriers
are designed to permit passage for large mammals.

No surface mining activity may be conducted
that will jeopardize endangered or threatened
species, or will destroy or adversely modify their
designated critical habitats. Similarly, mining may
not result in the unlawful taking of a bald or
golden eagle, and its nest or eggs. If an operator
becomes aware of endangered or threatened spe-
cies or eagles within the permit area, he must re-
port them promptly to the regulatory authority,
which then consults with fish and wildlife agen-
cies to identify whether, and under what condi-
tions, mining may proceed (see ch. 3, box 3-P
and related text).

Experimental Practices

SMCRA allows experimental departures from
the environmental protection performance stand-
ards when the operator can demonstrate that
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such departures: 1 ) will encourage advances in
mining and reclamation or will allow special post-
mining land uses; 2) are potentially more, or at
least as, environmentally protective, during and
after mining, as practices under the performance
standards; 3) do not encompass a larger area or
are not more numerous than necessary to deter-
mine the effectiveness and economic feasibility
of the experimental practice; and 4) do not re-
duce the protection afforded public health and
safety. Requests for experimental practices are
subject to special public notice requirements and
must be approved by the Director of OSM.

An application for an experimental practice
must describe the nature of the practice (includ-
ing supporting maps, plans, and data); the per-
formance standards for which variances are re-
quested; and the duration of the practice. The
application also must include a monitoring plan
to ensure the collection, analysis, and reporting
of sufficient data to enable the regulatory author-
ity to evaluate the practice’s effectiveness and to
identify, at the earliest possible time, potential
risks to the environment and public health and
safety. As discussed in chapter 9, experimental
practices are difficult to obtain and expensive to
conduct. As a result, few companies propose
them unless there are clear cost advantages to
doing so.

Experimental practices are reviewed by the reg-
ulatory authority every 21/2 years. After review,
the regulatory authority may require reasonable
modifications of the practice necessary to ensure
that the activities fully protect the environment
and public health and safety.

Monitoring Requirements

SMCRA specifies that the regulatory authority
may require monitoring or other data collection
relative to surface mining and reclamation, in
general, and to disruption of aquifers, in particu-
lar, to assist in the development, administration,
and enforcement of programs and permits. Spe-
cial monitoring requirements relate to alluvial val-
ley floors and to air quality control (see discus-
sion of Clean Air Act, below). The regulatory
authority is responsible for establishing standards
and procedures for ensuring the reliability and

validity of monitoring data collection and
analysis.

Surface and groundwater monitoring plans are
based on the results of the PHC determination,
and on the analysis of all baseline hydrologic, ge-
ologic, and other data. Operators must monitor
parameters affecting the suitability of surface and
groundwater for pre- and postmining land uses
as well as those related to compliance with the
performance standards. The surface water mon-
itoring plan also must address the effluent limi-
tations established under the Clean Water Act
(see below).

A special monitoring system is required to be
installed, maintained, and operated on all AVFS
during surface coal mining and reclamation oper-
ations and continued until all bonds are released.
It must provide sufficient information to allow the
regulatory authority to determine that the essen-
tial hydrologic functions of AVFS are being pre-
served outside the permit area or reestablished
within the permit area throughout the mining and
reclamation process; that farming on AVFS sig-
nificant to agriculture is not being interrupted,
discontinued, or precluded; and that the op-
eration is not causing material damage to the
quantity or quality of water in the surface or un-
derground systems that supply protected AVFS.
Monitoring must be conducted at adequate fre-
quencies to indicate long-term trends that could
affect compliance with the special AVF perform-
ance standards. The operator must make all mon-
itoring data collected and analyses thereof avail-
able to the regulatory authority on a routine basis.

Inspections and Enforcement

SMCRA requires the regulatory authority to
conduct regular inspections of surface mining and
reclamation operations to ensure that they are
in compliance with the performance standards
and the mining and reclamation plan and per-
mit. The regulatory authority must conduct an
average of at least one partial inspection (onsite
or aerial review of some of the permit conditions
and program requirements) per month for active
operations (as necessary for inactive), and an
average of at least one complete onsite inspec-
tion every 3 months. Any potential violation ob-
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served during a partial inspection must be inves-
tigated in detail within 3 days, unless it poses an
imminent danger to public health and safety or
the environment, in which case it must be in-
spected immediately.

An immediate order to cease all mining and
reclamation operations is issued for violations that
create such an imminent danger, or when an
operator has failed to abate a lesser violation
within the prescribed period. A cessation order
remains in effect until the violation is abated. No-
tices of violation (NOVS) are issued for conditions
that do not create an imminent danger or harm.
Civil monetary penalties are assessed for cessa-
tion orders and NOVS based on a “point” sys-
tem that takes into account the operator’s his-
tory of previous violations; the seriousness of the
violation based on the probability of occurrence
of the event which the violated standard was in-
tended to prevent; the extent of potential or ac-
tual damage; the operator’s degree of negligence;
and good faith attempts to comply. The maxi-
mum penalty (70 points or more) is $5,000 per
day. For operations that show a willful pattern
of violations, the OSM Director may suspend or
revoke the permit.

Clean Water Act

The Clean Water Act establishes national water
quality goals to be achieved through State man-
agement plans that include water quality stand-
ards. These standards consist of the designated
uses of the waters involved, including their use
and value for public water supplies; propagation
of fish and wildlife; recreational, agricuItural, in-
dustrial, and other purposes; and navigation. In
addition, the standards include water quality cri-
teria for receiving waters based on these uses.

The water quality standards generally are to be
achieved through effluent limitations on dis-
charges from point sources. Effluent limitations
are restrictions established by the State or EPA
on quantities, rates, and concentrations of chem-
ical, physical, biological, and other constituents
that are discharged from point sources. Effluent
limitations for surface coal mines regulate dis-
charges of iron, manganese, and TSS, as well as
the pH. In general, the act requires all catego-

ries of point sources to apply the best practicable
control technology currently available in order
to meet the effluent limitations.

Effluent limitations and water quality standards
are implemented through State certification pro-
grams and through the National Pollutant Dis-
charge Elimination System (N PDES). All point
sources must obtain State certification that the
discharge will not violate any effluent limitations,
water quality standards, or New Source Perform-
ance Standards (NSPS). Under NPDES, a facility
may be issued a permit for a discharge on the
condition that the discharge will meet all appli-
cable water quality requirements. NPDES permits
are issued under EPA-approved State programs,
or where a State program has not been approved,
by EPA.

Effluent limitations have been established for
mining operations, broken down into those appli-
cable to acid and alkaline discharges. Under the
Clean Water Act, mining operations must obtain
NPDES permits and must use the best available
control technology to comply with EPA or State
effluent limitations. As discussed in chapter 8,
sedimentation control ponds historically have
been considered the best technology to control
discharges of TSS to surface streams.

Clean Air Act

The Clean Air Act establishes a national system
of air quality regulation in which EPA is respon-
sible for developing Federal regulations and
standards, and the States must implement plans
consistent with the Federal program. The central
feature of the Clean Air Act is the requirement
that EPA promulgate National Ambient Air Qual-
ity Standards (NAAQS) in terms of ambient con-
centrations of pollutants. Primary standards are
designed to protect human health, and second-
ary standards are intended to safeguard public
welfare. EPA has established primary and second-
ary NAAQS for sulfur oxides, particulate matter,
nitrogen dioxide, hydrocarbons, photochemical
oxidants, carbon monoxide, ozone, and lead.

Every new major source of emissions is re-
quired to undergo a preconstruction review. Air
quality control regions that are in violation of any
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NAAQS or, at the opposite extreme, those where
the air is already much cleaner than the stand-
ards require, are subject to more stringent re-
quirements under the act with respect to the per-
mitting of new point sources.

Air quality concerns regarding surface coal min-
ing activities focus on fugitive dust and its effect
on total suspended particulate. Thus far, air qual-
ity concerns have had only a minor effect on
Western coal development. In some areas of the
Powder River Coal Region of Wyoming fugitive
dust emissions from surface mining have exceeded
the NAAQS. Other Western coal operations are
within pristine areas subject to the more stringent
new source performance and prevention of sig-
nificant deterioration standards. Mining opera-
tions in these areas have had to adopt better dust
control measures or reduce the scope of their
operations.

All Western surface mining activities with pro-
jected production exceeding 1 million tons per
year (tpy) must include in their permit applica-
tion package an air pollution control plan for fu-
gitive dust. In addition, operators must devise a
monitoring program that will provide sufficient
data to demonstrate that the control practices are
effective enough to comply with applicable Fed-
eral and State air quality standards.

National Environmental Policy Act

The National Environmental Policy Act of 1969
(NEPA) restructured Federal agency decisionmak-
ing in favor of a systematic, interdisciplinary ap-
proach that would ensure that environmental
amenities and values would receive appropriate
consideration along with traditional economic
and technical factors. NEPA was the first major
environmental legislation approved by Congress,
and it has remained the most far-reaching in
scope.

NEPA requires all Federal agencies to include
a detailed statement in every recommendation
or report on proposals for legislation and other
“major Federal actions significantly affecting the
quality of the human environment” that de-
scribes:

● possible environmental impacts of the pro-
posed Federal action,

●

●

●

●

any adverse environmental effects that can-
not be avoided should the proposed action
be implemented,
alternatives to the proposed action and their
environmental impacts,
the relationship between local short-term
uses of man’s environment and the mainte-
nance and enhancement of long-term pro-
ductivity as it applies to proposed Federal
actions, and
any irreversible and irretrievable commit-
ments of resources that would result from
implementation of the proposed action,

In order to determine whether a proposed ac-
tion is “major” and will “significantly” affect the
environment, Federal agencies prepare a prelimi-
nary environmental assessment (EA). The EA pro-
vides a brief examination and analysis of the pro-
posed action and alternatives to it, a discussion
of the need for the action, and an examination
of potential environmental impacts. If an EA in-
dicates that an action is not “major” or that it
will not “significantly” affect the environment,
the agency may publish a “finding of no signifi-
cant impact” (FONSI), and then will not have to
prepare a detailed EIS.

All coal-related activities that would have a sig-
nificant impact on the environment and that need
Federal authorization require a full environmental
impact statement (EIS). This includes Federal land
use planning and regional Federal coal lease
sales, and, in some cases, permits to conduct sur-
face mining operations under SMCRA.

Federal regulations may also require the prep-
aration of an EIS when rulemaking is initiated by
significant new circumstances or information rele-
vant to environmental concerns. The initiation
of the new Federal coal management program
in 1979 was accompanied by a detailed program-
matic EIS prepared in accordance with NEPA.
That EIS was revised in 1985 to reflect changes
proposed to be made in the leasing program, as
well as more up-to-date coal resource and de-
mand data (4).

Other Federal Legislation

In addition to the specific requirements of the
Federal acts discussed above and the State pro-
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grams implementing them, as well as the State
legislation listed in tables 4-3 through 4-7, a wide
range of other laws affect surface mining in the
Western United States. These are listed below:

●

●

●

●

●

●

●

●

●

A

Act of September 28, 1976: Provides for the
regulation of mining activity within, and
repeals the application of mining laws to,
areas of the National park System.
American Indian Religious Freedom Act of
1978: Mitigates potential harm to American
Indian religious sites.
Antiquities Act of 1906: Regulates antiqui-
ties excavation and collection, including fos-
sil remains.
Archaeological and Historical Preservation
Act of 1974; Archaeological Salvage Act:
Provides for recovery of data from areas to
be affected by Federal actions; provides for
preservation of data, including relics and
specimens, at every Federal construction
project.
Bald Eagle Protection Act of 1969: Protects
bald and golden eagles.
Endangered Species Act of 1973: Protects
endangered and threatened species and crit-
ical habitat affected by Federal actions; re-
quires prior consultation with Fish and Wild-
life Service.
Fish and Wildlife Coordination Act of 1934:
Requires consultation about water resource
development actions that might affect fish or
associated wildlife resources.
Forest and Rangeland Resources Planning
Act of 1974: provides for a comprehensive
system of land and resource management
planning for National Forest System lands.
Historic Preservation Act of 1966 (as
amended): Establishes systems of classifying
properties on or eligible for inclusion on Na-
tional Register of Historic Places; mandates
Federal agency consultation with Advisory
Council and State historic preservation
officers.

FEDERAL AGENCY
number of Federal agencies are involved in

the administration of the laws and regulations de-
scribed in this chapter. Most environmental leg-

●

●

●

●

●

●

●

●

●

●

●

Migratory Bird Treaty Act of 1918: Requires
enhancement of, and prevention of loss of,
migratory bird habitats.
Mining and Minerals Policy Act of 1970:
provides broad principles for mineral re-
source development.
Multiple Use-Sustained Yield Act of 1960:
Requires management of National Forests
under principles of multiple use so as to
produce a sustained yield of products and
services.
National Forests Management Act of 1976:
Provides for a comprehensive system of land
and resource management planning for Na-
tional Forest System lands.
National Trails System Act: Provides for
establishment and protection of trails.
Noise Control Act of 1976: Requires pub-
lication of information on limits of noise re-
quired to protect public health and welfare;
preempts local control of railroad equipment
and yard noise emissions.
Resource Conservation and Recovery Act:
Establishes guidelines for collection, trans-
port, separation, recovery, and disposal of
solid waste.
Safe Drinking Water Act of 1974: Establishes
mechanism for National Primary Drinking
Water Standards.
Soil and Water Resources Conservation Act
of 1977: Requires appraisal by Secretary of
Agriculture of information and expertise on
conservation and use of soils, plants, wood-
lands, etc.
Wild and Scenic Rivers Act: Provides for
preservation of certain rivers or portions
thereof in their natural state.
Wilderness Act of 1964: Provides for estab-
lishment of wilderness reserves; requires
preservation of wilderness areas in an un-
impaired condition.

RESPONSIBILITIES

islation (e. g., Clean Air and Water Acts, Noise
Control Act, Resource Conservation and Recov-
ery Act, Safe Drinking Water Act) is administered
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by the Environmental Protection Agency. EPA
also approves EISS prepared under NEPA, al-
though the Council on Environmental Quality is
responsible for promulgating regulations to im-
plement NEPA. Federal land management agen-
cies include the Bureau of Land Management and
Fish and Wildlife Service within DOI, and the
U.S. Forest Service within USDA. This section will
focus on management responsibilities for Federal
coal and surface mining regulation, which rest
primarily with the Department of the Interior and
its various agencies.

Until January 1982, DOI’S functions and re-
sponsibilities for managing Federal coal were
divided among the Office of Surface Mining, the
U.S. Geological Survey (USGS), and the Bureau
of Land Management. BLM was responsible for
administering the provisions of FLPMA and
FCLAA related to land use planning and the leas-
ing of Federal coal. Regulation of coal develop-
ment on Federal leases was shared by OSM and
USGS, with OSM administering SMCRA, and the
USGS determining coal reserves present on Fed-
eral lease tracts, developing coal resource eco-
nomic evaluations for leases (recommendations
for bonus bids and royalty rates), and preparing
development and mineral resource recovery re-
quirements for Federal leases. USGS also was
responsible for overseeing coal exploration oper-
ations, and for reviewing mine plans and inspect-
ing mines for compliance with resource, conser-
vation, and recovery requirements (4).

In 1982, the Secretary of the Interior created,
on an experimental basis, the Minerals Manage-
ment Service (MMS), which assumed all major
coal-related functions of the USGS Conservation
Division. This organizational structure remained
in place until late in 1982, when the Secretary
consolidated the primary onshore mineral oper-
ations and leasing functions of the MMS into
BLM, and made permanent the creation of the
MMS. Thus, all aspects of leasing and production
of coal resources are now within the purview of
BLM, which, in addition to its overall responsi-
bilities under FCLAA and FLPMA, enforces dili-
gent development of leases, assures maximum

economic recovery and conservation of mineral
resources, and evaluates the economics of min-
ing. BLM also must review permit applications
and reclamation plans for proposed mines on fed-
erally leased coal for the resource considerations
listed above, as well as for compliance with any
lease stipulations for environmental protection or
other purposes, and must concur in OSM’S ap-
proval or disapproval of a permit. MMS retains
responsibilities for auditing leases and collecting
rents, royalties, and bonuses due the Federal
Government on the sale and production of on-
shore minerals. (4)

Other DOI agencies with coal-related respon-
sibilities are the Fish and Wildlife Service (FWS),
USGS, Bureau of Mines, and Bureau of Reclama-
tion. The FWS conducts surface mining studies
to assess and predict the impacts of coal-related
activities on fish, wildlife, and their habitats. FWS
also monitors work related to impacts on wild-
life in general and on endangered species in par-
ticular, and consults with BLM and OSM on fish
and wildlife issues related to land use planning,
coal leasing, and surface mine reclamation.

The Bureau of Mines conducts advanced coal
mine health and safety research and demonstra-
tion projects on backfilling and subsidence. USGS
provides technical assistance (including extensive
databases; see ch, 5) for hydrologic studies, and
administers a coal exploration program that pro-
vides maps, local and regional stratigraphy and
correlation networks, and coal resource assess-
ments (4).

The U.S. Forest Service is responsible for land
use and activity planning on National Forest Sys-
tem lands. They apply the unsuitability criteria
for coal leasing on these lands and, although BLM
retains the responsibility for activity planning and
for lease sales and administration, the Forest Serv-
ice must consent to leases and may add terms
and conditions to a lease to protect environ-
mental values. The Forest Service also must con-
cur with OSM on surface mining permits and rec-
lamation plans for mining operations on National
Forest lands (4).



Ch 4—Western Surface Mine Regulation ● 111

STATE PROGRAMS FOR THE REGULATION OF
SURFACE MINING AND RECLAMATION

While SMCRA established a nationwide pro-
gram for regulating surface coal mining and recla-
mation, it also recognized that, because of the
diversity in terrain, climate, biologic, chemical,
and other physical conditions in areas subject to
mining, the primary governmental responsibility
for regulation should rest with the States. To as-
sume exclusive jurisdiction over such reguIation,
States were required by SMCRA to develop and
submit to DOI a State program which demon-
strates that the State has the capability of carry-
ing out the provisions of the act and achieving
its objectives.

Under SMCRA, the minimum requirements for
a State regulatory program are:

●

●

●

●

●

a State law that provides for regulation in
accordance with SMCRA, including effective
implementation and enforcement of a per-
mit system, and sanctions for violations of
State laws, regulations, or permit conditions;
rules and regulations consistent with those
established by DOI under SMCRA;
a State regulatory authority with sufficient
administrative and technical personnel and
funding to ensure the requirements of
SMCRA can be met;
a process for designation of areas as unsuit-
able for surface mining in accordance with
SMCRA, provided that designation of Fed-
eral lands as unsuitable shall be performed
exclusively by DOI after consultation with
the States; and
a process for coordinating the review and
issuance of permits with any other State or

Federal permit process applicable to pro-
posed operations.

State laws or regulations may be more stringent
than, or may relate to areas not covered by,
SMCRA and the Federal regulations, but they may
not be less stringent or less comprehensive. if a
State fails to submit a program, submits one that
is unacceptable, or fails to implement, enforce,
or maintain an approved program, then DOI pre-
pares and implements a Federal program for the
State. In developing and implementing a Federal
program for a State, DOI must consider the na-
ture of that State’s terrain, climate, biological,
chemical, and other relevant local physical con-
ditions. SMCRA also provides for Federal enforce-
ment of a State program if the State is not enforc-
ing it adequately.

Each of the five States in the study area has an
approved regulatory program under SMCRA, as
well as permitting authority under the Clean Air
and Water Acts. Tables 4-3 through 4-7 list the
State laws that may affect mining and reclama-
tion. These laws are implemented through regu-
lations and other interpretive documents such as
guidelines, technical memoranda, field manuals,
etc. Discussions of the State programs as they re-
late to baseline and monitoring data and analyti-
cal methods may be found in chapters 5 and 6.
Detailed discussions of the State provisions re-
lated to surface and groundwater hydrology, soils
and overburden, revegetation, and wildlife are
included in the technical reports appended as
volume 2 of this assessment.
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Table 4.3.—Colorado Legislation Affecting Coal Development

Lead State agency Legislation Purpose Major relevance

Department of Health:
—Water Quality Control

Commission

—Air Pollution Control
Commission

State Land Use Com-
mission

Department of Natural
Resources
—Division of Mines

—Mined Land Reclama-
tion Board

Water Quality Control Act

Air Pollution Control Act

Land Use Act of 1974

Antiquities Act of 1973

Mining Employees
Safety Act

Mined Land Reclamation
Act of 1976

Mined Land Reclamation
Act of 1979

Establishes and ad-
ministers water quality
standards in State
waters; requires NPDES
permits

Establishes and ad-
ministers air quality
standards

Protects the utility, value,
and future of all lands
within the State, includ-
ing the public domain
and privately owned land

Provides for the protection
of historical, natural, or
archeological values and
for data recovery

Provides for mine safety

Provides for the reclama-
tion of land subjected to
surface disturbance by
mining; to conserve
natural resources; pro-
tect wildlife and aquatic
resources; and establish
recreation, home, and in-
dustrial sites to protect
and perpetuate the taxa-
ble value of property

Mitigates impacts, assures
reclamation, perpetuates
existing regulations, and
ensures that CO can
carry out the purposes
of SMCRA

Requires site review and
permitting for projects in-
volving water, sewage,
and waste disposal; estab-
lishes critera for erosion
control dams

Requires mines to use dust
preventive measures in all
mining procedures, includ-
ing construction

Local governments have the
duty to identify, desig-
nate, and administer areas
and activities of State in-
terest, including mineral
resource areas and mining

Establishes areas containing
or having significant
historical, natural, or ar-
cheological resources as
being of State interest;
BLM must coordinate with
State Historic Preserva-
tion Officer before approv-
ing mine plans or
rights-of-way

Monitors mine safety
practices

Mine operation must obtain
a permit, based on a plan
of operations that in-
cludes a reclamation sec-
tion; Board must hold
public hearings and the
applicable county must
approve permit issuance

Provides strict timeframe for
issuing permits; permit re-
quirements and perfor-
mance standards similar
to SMCRA; apply to sur-
face operations and sur-
face impacts incident to
underaround coal mines

SOURCE: U.S. Department of the Interior, Bureau of Land Management, Federal Coal Management Program, Draft Environmental Impact Statement Sum/ernent  (Washing-
ton, DC: U.S. Government Printing Office, 1985). -

,.
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Table 4-4.—Montana Legislation Affecting Coal Development

Lead State agency Legislation Purpose Major relevance

Department of Natural
Resources and Conser-
vation

Environmental Quality
Council

Department of Health and
Environmental Sciences

Depar ment of State Lands

—Board of Land Com-
missioners

Major Facility Siting Act

Environmental Policy Act

Water Pollution Control
Law

Solid Waste Management
Act

Clean Air Act
Strip and Underground

Mine Reclamation Act

Strip Mined Coal Conserva-
tion Act

Antiquities Act

Provides for review and
regulation of major fa-
ciIities

To promote efforts to pre-
vent or eliminate
damage to the environ-
ment, to enrich the un-
derstanding of the
ecological systems and
natural resources impor-
tant to the State

Protect the environment
and reduce pollution

Protects resources and the
environment

Prevents waste of market-
able coal

Protects historic, prehistor-
ic, archeological, paleon-
tological, scientific, or
cultural sites and ob-
jects on State lands

Grants authority to require
and review long range
planning by certain utili-
ties, to give approval to
generation and conversion
plant sites and associated
facilities, and to require
preconstruction certifica-
tion of such facilities

Requires EIS for all coal
mine permit applications

Establish standards and
minimum amounts of devi-
ation of pollutant sub-
stances

Detailed standards for the
method of mining, blast-
ing, subsidence, stabiliza-
tion, water control,
backfilling, grading, high-
wall reduction, topsoiling,
and revegetation for lands
affected by mining

Requires registration and
protection of sites

SOURCE: U S. Department of the Interior, Bureau of Land Management, Federal Coal Management Program, Draft Enwrorrrrrenfa/  Impact Statement Supplement (Wash-
ington, DC: U.S. Government Prlntlng  Office, 1985)
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Table 4-5.-New Mexico Legislation Affecting Coai Development

Lead State agency Legislation Purpose Major relevance

Environmental lmprove- Environmental lmprove- Establishes responsibili-
ment Division ment Act of 1971

Air Quality Control Act

ties for environmental
management and con-
sumer protection
programs

Establishes and enforces
regulations to prevent or
abate air pollution

Coal Surface Mining Com- Surface Mining Act of 1979 Issues surface mining
mission regulations

Energy and Minerals
Department
—Mining and Minerals Surface Mining Act of 1979

Division
Natural History Museum Mining and Minerals Divi-

sion Regulations

State Game Commission

Historic Preservation
Officer

Water Quality Control
Commission

State Engineer

Regulation 563

Cultural Properties Act of
1969

Water Quality Control Act

N.M. State Annotation
72-2-1 (1953 Compil.)

Enforces surface mining
regulations

Provides for the recovery
of paleontological data

Protects State endangered
species and subspecies

Protects historical values

Protects surface and
ground water

Provides for the general
supervision, measure-
ment, appropriation, and
distribution of State
waters

Programs include water sup-
ply and pollution; liquid
and solid wastes; air qual-
ity management; noise
control; occupational
health and safety

Requires submission of
plans, specifications, and
other information before
issuing a permit for the
building or modification
of any new source of air
pollution; requires that
coal-handling machinery
be equipped and haul
roads be sprayed to pre-
vent fugitive dust

Requires permits for full
range of protection on af-
fected areas; reclamation
plans and performance
standards consistent with
SMCRA

Reviews and issues permits

Requires mines on State
lands to notify the State
Department of Finance
and Administration, Office
of Cultural Affairs, if im-
portant fossils are found

May make certain lands off
limits to coal development

Regulates antiquities exca-
vation and collection; re-
quires data collection

Establishes and administers
a comprehensive water
quality program and de-
velops a continuing plan-
ning process, adopts
water quality standards,
certifies permits, issues
groundwater regulations
for surface and under-
ground mines

Reporting requirements for
any person drilling to a
depth of 10 feet or more
and finding a water body
or water-bearing stratum;
permitting requirements
for mine dewatering in a
declared underground
water basin

SOURCE: U.S. Department of the Interior, Bureau of Land Management, Federal Coal Management Program, Draft Errvirorrmerrtal  Impact Statement Supplement (Wash-
ington, DC: U.S. Government Printing Off Ice, 1985).
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Table 4-6.—North Dakota Legislation Affecting Coal Development

Lead State agency Legislation Purpose Major relevance

Department of Health

Environmental Health and
Engineering Services

Environmental Control

Water Commission
—State Engineer

State Geologist

Land Commission

Public Service Commission

Air Pollution Control Act

Solid Waste Management
and Land Protection Act

Water Pollution Control
Act

Century Code (NDCC
23-25)

NDCC 23-29

NDCC 61-28

NDCC 61-04

NDCC 61-02, 61-16

NDCC 61-01

NDCC 38-121

NDCC 15-05

Surface Owners Protection
Act

NDCC 38-14

Facility Siting Act

Establishes and ad-
ministers air quality
standards

Establishes solid waste
disposal standards

Establishes and ad-
ministers water quality
standards

Protects air quality

Manages solid waste
disposal

Protects water quality

Administers water use

Administers water use

Administers water use

Provides for data recovery

Protects and administers
coal resources

Protects surface owner
rights

Regulates surface mining

Regulates facility siting

Requires a permit for any
plans to build, install,
modify, or use any air
contaminant source

Required to approve or dis-
approve permits for solid
waste disposal plans; en-
forces ND NSPS

Facilities must meet
standards

Provides means of prevent-
ing significant deteriora-
tion of air quality from
energy development; in-
volves review of applica-
tion for permit for new
facilities and monitoring
of operating facilities

Requires permits for solid
waste disposal facilities

Requires permit to dis-
charge mine water

Permits must be secured for
all water appropriations
greater than 5,000 acre-
feet for industrial uses

Permits must be secured
with the approval of the
local water management
district for building dikes
or dams for water storage
greater than 12.5 acre-feet

Permits must be obtained,
with approval of local
water management dis-
trict, for drainage

Requires a permit for coal
exploration and the filing
of exploration data

Responsible for leasing
State coal; coordinates
with Federal leasing to
prevent speculation

Requires approval by sur-
face owners before per-
mitting mining plans

Requires a permit for coal
surface mining and recla-
mation under regulatory
program consistent with
SMCRA

Requires certification of site
and corridor compatibility;
requires route permit for
transmission facility
within the corridor

SOURCE: US. Department of the Interior, Bureau of Land Management, Federa/ Coal  Management Program, Draft Environment/ Impact Statement Supplement (Wash-
ington, DC: U.S. Government Printing Office, 1985).
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Table 4-7.—Wyoming Legislation Affecting Coal Development

Lead State agency Legislation Purpose Major relevance

Department of Environmen- Environmental Quality Act of
tal Quality 1973
—Land Quality Division —Land quality regulations
—Water Quality Division —Water quality standards
—Air Quality Division —Ambient air quality

regulations
—Solid waste

management regulations

Industrial Siting Adminis- Industrial Development ln-
tration formation and Siting Act

of 1975

Commissioner of Public Title 36
Lands

Land Use Administration Land Use Planning Act

State Engineer Industrial Development in-
formation and Siting Act

Protects land, air, and
water quality

Protects environment
socioeconomic

Protects and manages
State lands

Protects and manages
State lands

Administers and
State waters

and

protects

Requires permits and
licenses to mine upon ap-
proval of mining and
reclamation plan under
regulations consistent
with SMCRA; permits for
coal mines after approval
of plans for monitoring
and controlling air pollu-
tion; permits to build
settling ponds and waste
water systems; NPDES
permits for mine dis-
charge; construction fill
permits and industrial
waste facility permits for
solid waste disposal for
coal mines

Requires extensive informa-
tion and permit before
powerplants and other
energy facilities can be
built

Responsible for administer-
ing, leasing, and manag-
ing State lands

Requires county land use
plans, which could con-
flict with or require
modification of some
energy development
proposals

Any storage, impoundment,
pipeline, diversion, or use
of surface or groundwater
for mining and coal
processing requires a
permit

SOURCE: U.S. Department of the Interior, Bureau of Land Management, Federal Coa/  Management Program, Draft Envlronmenta/  Impact Statement Supplement (Wash-
ington, DC: U.S. Government Printing Office, 19S5).
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