
Chapter 4

New Technologies for Correctional
Supervision and Treatment

Faced with increasing prison populations,
limited capacity, and rising prison construc-
tion costs, criminal justice officials have inten-
sified their search for alternatives to incarcer-
ation. In doing so, they need to keep in mind
the Eighth Amendment prohibition of cruel
and unusual punishment, and the guarantees
of due process in the Fifth and Fourteenth
Amendments.

The penitentiary, as an institution of punish-
ment, is a relatively modem invention. Con-
ceived in the late 1700s as an alternative to
the capital and corporal punishments then
widely used,1 the penitentiary was designed
to produce penitence and reformation of the
inmate:

By sobriety, cleanliness, and medical assis-
tance, by a regular series of labour, by solitary
confinement during the intervals of work, and
by due religious instruction to preserve and
amend the health of the unhappy offenders,
to inure them to habits of industry, to guard
them from pernicious company, to accustom
them to serious reflection and to teach them
both the principles and practice of every Chris-
tian and moral duty.2

After an initial period of experimentation
with different methods of confinement, the Au-
burn, New York, system of congregate work
during the day and solitary confinement at
night was adopted as the model upon which

IThe Walnut Str=t jail in Philadelphia is generally credited
as being the first penitentiary to which offenders were sentenced
as punishment. See E.H. Sutherland, Criminology (Philadelphia
PA: J.B. Lippincott, 1924), pp. 391-396; H.E. Barnes and N.K.
Teeters, New Horizons in Criminology, 2d ed. (New York, NY:
Prentice-Hall, 1952), pp. 381-398.

‘Quoted in Sutherland, Crimino20gy, op. cit., p. 395. Suther-
land notes that this description of the purpose of penitentiary
confinement actutdly comes from an English law, dated 1778
and penned by Blackstone, Eden, and Howard, authorizing a
penitentiary. Although the institution was not built, the law
likely influenced the Quakers of Pennsylvania who were respon-
sible for the system of discipline adopted at the Walnut Street
jail.

most penal institutions in the United States
were subsequently built.3 Penitentiary con-
finement became the dominant mode of treat-
ment for serious offenders. Penal colonies,
another alternative, were widely used by some
countries, England included; the State of Geor-
gia and Australia were first settled in this way.

Correctional practices are shaped in large
measure by the current penal philosophies. As
already noted, rehabilitation, incapacitation,
and retribution have at different times been
the primary objectives of criminal justice.4

There has been much debate during the past
decade about rehabilitation. Once highly
touted, recent studies have challenged its ef-
fectiveness and its basic fairness.5 Retribu-
tive aims of punishment have had a popular
resurgence and are the basis of reforms aimed

3A considerable  historic  controversy revolved around ‘he
Pennsylvania system, which prescribed solitary confinement
day and night, and the Auburn system, in which prisoners
worked together but in silence during the day, and were con-
fined in solitude at night. Protracted periods of solitary con-
finement, however, were found to produce a variety of ills, in-
cluding insanity and self-mutilation. Sutherland, Crinu”nology,
op. cit., footnote 1, pp. 396-399; Barnes and Teeters, New
Horizons in Criminology, op. cit., footnote 1, pp. 402-416; M.
Ignatieff, A Just Measure of Paz”n: The Penitentiary in the In-
dustn”aZRevohztion  1750-1850 (New York, NY: Pantheon, 1978),
pp. 194-196.

4H L A. Hart, “Prolegomenon to the principles Of Punish-. .
merit, ” in Punishment and Responsibih.ty  (Oxford: Clarendon
Press, 1968) pp. 1-13; G. Ezorsky (cd.), Philosophical Perspec-
tives on l%m”shment  (Albany, NY: State University of New York
Press, 1972); J.B. Cederblom and W.L. Blizek (eds.), Justice and
Punishment (Cambridge, MA: Ballinger, 1977).

SD Lipton, R, M~inson, and J. Wilks, The Effectiveness

of Correctional Treatment: A Survey of Treatment Evaluation
Stud-es (New York, NY: Praeger Publishers, 1975); W.C. Bailey,
“Correctional Outcome: An Evaluation of 100 Reports, ” Jour-
md of Crimi”nal  Law and Cn”rninology, 57 (1966), p. 153. Amer-
ican Friends Service Committee, Struggle for Justice: A Re-
port on Crime and Punishment in America (New York, NY: Hill
& Wang, 1971); Twentieth Century Fund Task Force on Crimi-
nal Sentencing, I%ir and Certain Pzuu”shment  (New York, NY:
McGraw-Hill, 1976); A. von Hirsch, Doing Justice (New York,
NY: Hill and Wang, 1976); N. Morris, The Future of Imprison-
ment (Chicago, IL: University of Chicago Press, 1974).
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at greater uniformity and determinancy to sen-
tencing.6

As a result of these reforms, which include
preventive detention, determinate sentencing,
habitual-offender statutes, and in some juris-
dictions the abolition of parole, as well as the
coincident aging of the baby boom generation,
prison populations have increased dramati-
cally. Despite much State prison construction
since the early 1980s, the living conditions of
prisoners were more crowded in 1984 than in
1979. Prison housing space increased by 29 per-
.—6A LipSon ~d M. pet.fjrson,  Cah”fornz”a  Justice Under Deter-
nu”nate Sentencing: A Review and Agenda for Research (Re-
port No. R-2497-CRB prepared for the State of California, Board
of Prison Terms, 1980); S. Lagoy, T. Hussey, and J. Kramer
“A Comparative Assessment of Determinate Sentencing in the
Four Pioneer States,” Crime & Delinquency, vol. 24 (1978), p.
385; S. Messinger and Johnson, “California’s Determinate Sen-
tencing Statute: History and Issues, ” Dekmninate Sentencing:
Reform or Regression? (Washington, DC: U.S. Government
Printing Office, 1978), pp. 13-58.

cent during that period, but the number of
prisoners grew by 45 percent.7

The new approaches considered in this chap-
ter are all intended to provide alternatives to
conventional prisons: commercial or privatized
prisons and community service, electronically
monitored home arrest, and drug or hormonal
therapy and related methods of behavior mod-
ification.

‘U.S. Department of Justice, Bureau of Justice Statistics,
Prz”soners in 1985 (Washington, DC: U.S. Department of Jus-
tice, June 1986). BJS reports that the prison population rose
by 8.4 percent in 1985 to a record 503,601 inmates. This is the
third largest increase in the absolute number of additional in-
mates since prisoner statistics were first collected in 1926. A
recent report of the U.S. Bureau of Justice Statistics indicates
that the number of prisoners housed in State prisons has sig-
nificantly outpaced capacity. U.S. Department of Justice, Bu-
reau of Justice Statistics, Population Density in State Prisons
(Washington, DC: U.S. Department of Justice, 1986), reported
in Cn”rm”nal Justice Newsletter, vol. 18, Jan. 2, 1987, p. 4.

ALTERNATIVES TO CONVENTIONAL
OR TRADITIONAL PRISONS

Jurisdictions across the country have inten-
sified their search for viable alternatives to
prison. One controversial alternative that sev-
eral States are seriously considering is the
privatization of correctional facilities, or turn-
ing correctional facilities over to privately
owned companies to run. The issue of such
“prisons-for-profit” is heatedly debated by
criminal justice experts.

The American Bar Association (ABA), in
February 1986, urged States not to contract
with the private sector to operate correctional
facilities until a variety of constitutional and
legal issues were resolved, although no con-
stitutional issues were specified. A year later,
the ABA’s criminal justice section initiated a
study of statutory and contractual issues re-
garding privatization, with the goal of re-
searching the legal issues and developing a
model statute and contract.8

81 p. Robb~S,  “~vat~ation  of Corrections: Defining the Is-
sues, ” Federal Probation, vol. 50, September 1986, p. 24.

But in fact, commercial jails are already in
operation. A television commercial shows a
man being arrested and led away in handcuffs,
followed with the message:

If you’ve been arrested, there’s an alterna-
tive to going to jail, called “alternative sen-
tencing. ” The people to call are Behavioral
Systems Southwest. Call us and we’ll give you
the information.9

The alternative operates in California for peo-
ple who have pleaded guilty to a nonviolent
crime, have been sentenced 90 to 120 days, are
willing and able to pay about $1,000 per month,
and have the permission of the sentencing
court. It involves part-time confinement in a
motel-type facility operated by a private com-
pany, while the offender carries on his or her
regular job during workdays. There are sev-
eral such facilities in California and other
States.

“’Paying for Your Own Incarceration, ” ll&~ Reports, vol.
XXXV, No. 1, January/February 1987, pp. 13-14.
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Another strategy is to divert from prison
those offenders who can safely and success-
fully be treated in the community. Alternatives
include fines, probation, suspended sentences,
restitution to the victim, and community serv-
ice. Pre-release programs, such as work release
and halfway houses, shorten the duration of
an inmate’s term and provide a transitional
stage between incarceration and full release,
but are not really alternatives to prison because
they follow incarceration.

The major constitutional question in regard
to all of these alternatives to conventional im-
prisonment is the question of equity in their
application. To the extent that they offer
desirable alternatives, such policies and pro-
grams may be challenged on the basis of dis-
crimination (i.e., under the Equal Protection
and Due Process Clauses) if they are available
only to those who can pay for them, or if candi-
dates are categorized or classified in ways that
the Supreme Court has found to be suspect.

ELECTRONIC MONITORING
The concept of electronically monitoring the

location of parolees and probationers is not
new. Dr. Ralph Schwitzgebel, a member of Har-
vard’s Science Committee on Psychological
Experimentation, described in 1964a system
of “electronic parole” whereby a portable
transceiver device could monitor a parolee’s
location 24 hours a day. Researchers en-
thusiastically suggested that “when specific
offending behaviors can be accurately pre-
dicted and/or controlled within the offender’s
own environment, incarceration will no longer
be necessary as a means of controlling behavior
and protecting society. ”10

Parolees, mental patients, and researchers
in Cambridge and Boston, Massachusetts wore
the tracking devices between 1964 and 1970
to assist in developing the technique.11 A pat-
ent was issued for the device in 1969.12

Publicity about the electronic tracking de-
vice generated proposals that included adding
a microphone to transmit whatever the wearer
heard or said; transmitters that might broad-

10R K Schwitzgebel,  R.L. Schwitzgebel,  W.N. p~~e, ~d. .
W.S. Hurd, “A program of Research in Behavioral Electronics, ”
Behavioral Science, vol. 9, 1964, pp. 233-238.

llThe Subjwts  in a 1969 study r~ged from ~ offender ‘ith

over 100 arrests and 8 years of incarceration to a young business-
man with no criminal history. R.K. Gable (formerly Schwitzge-
bel), “Application of Personal Telemonitoring to Current Prob-
lems in Corrections,” Journal of Criminal Justice 14, (1986) p.
168.

IZIbid., p. 176. E,K. &fIW.tZ~&I ~d W.S.  Hud (1969). “B~
havioral supervision system with wrist carried transceiver, ”
Patent No. 3,478,344.

cast signals from sensors recording blood al-
cohol levels or other physiological data; and
brain monitors to determine if the wearer was
asleep, alert, or emotionally agitated. Another
suggestion was the creation of a surveillance
system that would combine individual, per-
sonally worn transponders with transceiver
units strategically placed in buildings and
alongside streets. This large-scale monitoring
system was designed to “transform crime de-
terrence into a problem in information proc-
essing, and real-time cautioning by radio
signals." 13

Nevertheless, the development of electronic
monitoring devices made few advances until
the early 1980s when prison overcrowding cre-
ated great demand for alternatives and the
market became attractive enough to encourage
commercialization.

13 Note, “Anthropotelemetry: Dr. Schwitzgebel’s  Machine”
[Hereinafter cited “Schwitzgebel’s  Machine”], Harvard Law%
view, vol. 80 (1966), pp. 403-404 See U.S. Congress, Senate Com-
mittee on the Judiciary, Hearings orJ Invasions of l+ivacy (Gov-
ernment Agena.es) Before the Subcom.ttee on Administrative
Practice and Procedure of the Senate Committee on the Judici-
ary, 89th Cong., 1st sess., pt. I, pp. 14-63, 323-324 (1965). R.S.
MacKay, “Radio Telemetering From Within the Body, Science,
vol. 134, October 1961, p. 1196; I.J. Young and W.S. Naylor,
“Implanted Two Way Telemetry in Laboratory Animals,” Amer-
ican Journal of Md.calEkxtronics,  vol. 3, January/March 1964,
pp. 28-33; D.B. Lindsley, “The Reticular Activating System
and Perceptual Integration” in D. Sheer (cd.), Electrical Stimu-
lation of the Brain: An Interdisciplinary Survey of Neurobe-
havioral Integrating Systems (Austin, TX: University of Texas
Press, 1961), p. 331; and J.A. Meyer, “Crime Deterrent Trans-
ponder System, ” Institute of Electrical and Electronic Engi-
neers Transactions on Aerospace and Electrom.c  Systems 7
(1971), pp. 2-22.
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One of the first successful personal  telemon-
itoring devices was the “GOSSlink” electronic
bracelet, inspired by the Spiderman comic
strip. In 1977, New Mexico District Court
Judge Jack Love became intrigued with a car-
toon in which a villain strapped a special brace-
let on Spiderman’s wrist to track the hero’s
whereabouts. Judge Love wrote to his State’s
corrections department, enclosing a copy of the
comic strip and a news article about transmit-
ting devices that could track cargo and ani-
mals. Nothing came of the idea for 4 years; then
crowding in the county jail motivated the
judge to contact several companies to discuss
the feasibility of the device. He convinced
Michael Goss, a computer salesman, to quit
his job to design and produce it. Goss estab-
lished National Incarceration Monitor and
Control Services (NIMCOS) and developed an
electronic bracelet that could be used to moni-
tor probationers. In 1983, after wearing the
bracelet himself for 3 weeks, Judge Love or-
dered a probation violator to wear the device;
and later added four additional offenders.14

Since 1983, approximately 20 jurisdictions
in 13 States have used electronic monitoring
devices in probation and parole, presentence
probation, work release, or house arrest pro-
grams.15 At least 12 companies are involved
in making electronic monitoring equipment for
correctional use.16 An appraisal of an elec-
tronic monitor, funded by the National Insti-
tute of Justice (NIJ), concluded that active

*’Criminal Justice Newsletter, vol. 15, Mar. 15, 1984, p. 4.
15The number of electronic monitoring programs is growing

rapidly, making a count difficult. In January 1986, the Texas
Criminal Justice Policy Council conducted a 6-month feasibil-
ity study, surveying 10 programs located in 7 States. In De-
cember 1986, the National Institutes of Justice (NIJ) reported
that 45 programs were operating in 20 States; NIJ is reviewing
these programs. See J.B. Vaughn, Potzmti”al  Applications for
Electrom”c Moru”toring and House Arrest in the State of Texas
(Huntsville, TX: Sam Houston State University, July 1986)
[Hereinafter cited Potential Applications]. In addition, in Oc-
tober and November 1986, EMT Group, Inc. surveyed 20 pro
grams in 12 States. T. Armstrong, G, Reinger and J. Phillips,
Electmni”c  Survedl“ anc8: An Ovem“ew [draft report] (Sacramento,
CA: The EMT Group, December 1986).

16C.M. Friel  and J. B. Vaughn, “A Consumer’s Guide to the
Electronic Monitoring of Probationers, ” Federal l?robatj”on, vol.
50, September 1986, p. 4.

Photo credit: Innovative Security Systems, Cupertino, CA

The electronic bracelet and monitor allow some offenders
to remain in the home and aid in monitoring those

on probation or parole.

monitors have “promise” as an alternative to
traditional incarceration.17

Electronic systems can monitor an offender’s
presence in a specific environment, usually the
home, during curfew hours or during the en-
tire

●

●

●

day. They include:
—

telephone calls to probationers during cur-
few hours;
computerized telephone calls to the proba-
tioner that require voice and electronic
identification;
transmitting devices worn by the proba-
tioner that emit radio signals to a receiver
attached to the phone, that, in turn, com-
municates with a receiver.18

Some house-arrest programs involve elec-
tronic monitoring; all electronic monitoring
systems involve house arrest. Depending on
the design, equipment can monitor offenders
intermittently or continually and are thus
called “passive” or “active” systems. Passive
monitoring systems have an automated caller
programmed to dial the probationer’s home.

17 See R.K. Gable, “Applications of Personal Telemonitoring
to Current Problems in Corrections, ” Journal of Criminal Jus-
tice, vol. 14, 1986, p. 169; W. Niederberger and W.F. Wagner,
U.S. Department of Justice, National Institute of Justice, “Elec-
tronic Monitoring of Convicted Offenders: A Field Test, ” lb
port to the National Institute of Justice, 1985.

18F.iel ~d Vaughn,  op. cit., footnoti  16, P. 4.
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They are frequently used in conjunction with
a wristlet encoder device that the probationer
inserts into a verifier box attached to the tele-
phone. The verifier box sends a signal to a com-
puter, which records a violation if the telephone
is not answered or the bracelet is not inserted.
Such systems are relatively inexpensive, sim-
ple to operate, and free of false alarms.

Some systems also use computerized “voice
verification” to ensure that the respondent is
actually the offender.19 One system has an
optional second test that requires the offender
to repeat a series of digits, using the tele-
phone’s touchtone keys. This tests manual dex-
terity as a possible indication of drug or alco-
hol use.

Active monitoring systems usually consist
of three components:

1.

2.

3.

a transmitter device worn by the offender
around the ankle, neck, or wrist, which
transmits an encoded signal at regular in-
tervals over a range of approximately 200
feet;
a receiver unit located in the offender’s
home that detects signals from the trans-
mitter and periodically reports to a cen-
tral computer; and
a control computer located at the crimi-
nal justice agency that accepts reports
from the receiver unit over telephone lines,
compares them with the offender’s curfew
schedule, and alerts correctional person-
nel to unauthorized absences.

The ankle transmitter used in several active
monitoring systems is about the size of a cig-
arette package, weighs about 5 ounces, and is
strapped around the leg above the ankle with
a strap containing an electronic circuit that de-
tects tampering and sends an alarm to there-
ceiving unit.20

Most of these programs have only been in
existence for a few years and typically involve

]9vaughn,  op. cit., footnote 15! P. 23.
ZOG. Kemedy,  Control  Data Corp., Minneapolis, MN, in~r-

view conducted Apr. 11, 1985, reported in R.v.del Carmen and
J. Vaughn, “Legal Issues in the Use of Electronic Surveillance
in Probation, ’ Federal Probation, vol. 50, June 1986, pp. 60-61
[Hereinafter cited “Legal Issues”],

a small number of screened offenders, making
evaluation preliminary and perhaps mislead-
ing.21 Electronic monitoring costs more than
traditional probation, but less than prison con-
finement. Society and the prisoner benefit from
the latter’s continued ability to work and sup-
port himself and perhaps a family. Such pro-
grams add to tax revenues, reduce welfare
costs, and relieve the need to build additional
prisons. They also allow a prisoner to retain
family and community ties. This is a benefit
if those ties are healthy and supportive, but
there is also the risk of continuing unhealthy
associations-e. g., access to liquor and drugs.

A potential societal risk is that of widening
the net of social control. Some critics contend
that there will be a tendency to criminalize all
mildly socially unapproved behavior or to sanc-
tion longer terms or other harsher penalties
for minor misdemeanors. Society derives no
benefit if offenders who would otherwise have
successfully been placed on probation without
monitoring are now electronically tracked. For
these people, a less costly probationary pro-
gram would have proven just as effective and
the level of social control less intrusive, yet
consistent with their rehabilitation and the pro-
tection of society. If it is used for serious felons,
there is the possibility that they will elude mon-
itoring long enough to commit other crimes.

Some people think that the use of house ar-
rest and monitoring devices has “Orwellian
overtones ’’;22 others rejoin that surveillance
by a computer is less intrusive than confine-
ment in a prison.23

21B. Berry, “Electronic Jails: A New Criminal Justice Con-
cern,” Justice Quarterly, Mar. 21985, pp. 1-22; Friel  and Vaughn,
op. cit., footnote 16; J. Petersillia, “Exploring the Option of
House Arrest,” Federal Probation, vol. 50, June 1986, pp. 50-55.

ZZR.A. BW  ad J. Lilly, “The Potential Use of Home Incarc-
eration With Drunken Drivers, ” in J.E. Scott and T. Hirschi
(eds.), Critical lsmf?s ti crin.u.nal  Justice (Beverly Hills, CA:
Sage, 1984). B. Beck, “Commentary: Issues in the Use of an
Electronic Rehabilitation System With Chronic Recidivists, ”
Law and Society Review, May 3, 1969, pp. 111-114.

Z3B.L. In=fim ~d G. Smith, “Use of Electronics in Ob-
servation and Control of Human Behavior, ” Issues in Crinn”-
nology 7, fall 1972, pp. 35-53.
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There are several constitutional questions.
The first issue involves the Fourth Amend-
ment guarantee of “the right of the people to
be secure in their persons, houses, papers, and
effects. . . .“24 Electronic monitoring coupled
with home arrest is typically used with those
who otherwise would be in prison, that is, they
are probationers. The courts have consistently
held that probationers enjoy only a restricted
scope of constitutional protection.25 They
have somewhat broader protections than con-
fined prisoners,26 but less than the general
public.

Electronic monitoring is also used in pretrial
releases, where the issue is less clear-cut. Al-
though the Supreme Court has ruled that the
rights of pretrial detainees are subordinate to
maintaining order and security,27 defendants
released pending trial continue to enjoy the pre-
sumption of innocence. Although their release
may be subject to conditions in order to en-
sure their appearance at trial, they have not
been convicted of a crime nor do they suffer
the legal disabilities of convicted felons. In
these cases, the courts often defer final dispo-
sition of the case while the defendant serves
a term of probation. The defendant typically
enters a guilty plea, but the court withholds
final judgment until probation is completed.
Assuming it is completed without incident, the
court may then dismiss the case, thus avert-
ing the stigma of a criminal record.

. — —zz~ver~  con~mwrv paPrs  provide an overview Of the 1~
gal and constitutional issues surrounding the use of electronic
monitoring equipment. See del Carmen and Vaughn, “~gal Is-
sues, ” footnote 20; see note 111, p. 60; Note, “Electronic Moni-
toring of Probationers: A Step Toward Big Brother?” GoMen
Gate Law Review 14 (1984), p. 431; Berry, “Electronic Jails, ”
Friel  and Vaughn, “Consumers Guide. ”

‘sState v. Cuhertson, 563 P. 2d 1224 (Or. Ct. App. 1977);
Uru”tedStates v. ConsudoGonzales, 521 F. 2d 259 9th Cir. 1975);
Malone v. Um”ted States, 502 F. 2d 554 (9th Cir. 1974), cert.
dem”ed, 419 U.S. 1124 (1975); People  v. Mason, 488P. 2d (Cal.
S. Ct, 1971); h m Martinez, 463 P. 2d 734 (Cal S. Ct. 1970).
Also see Note, “Fourth Amendment Limitations on Probation
and Parole Supervision, ” 1976 Duke Law Journal 71 (1976).

‘e~udson  v. Ptier, 468 U.S. 517 (1984) [prisoners have
reasonable expectation to privacy in their cells, or in property
in their cells, entitling them to the protection of the Fourth
Amendment against unreasonable searches]; Block v. Ruther-
ford, 468 U.S. 576 (1984) [Prisoners have no right to be present
when authorities search their cells].

27~efl v. Wo]fjgh,  441 U.S. 520 (1979).

Sentencing courts are given wide latitude in
setting the terms of probation, including re-
stricting the probationer’s exercise of constitu-
tional rights,28 but they do not have com-
pletely unfettered discretion in establishing
conditions or release.29 Generally, conditions
of probation must have a reasonable relation-
ship to the treatment of the accused and the
protection of the public.

Requiring an offender to abide by a curfew
is not an infrequent condition of probation, one
that has not been found to violate the proba-
tioner’s rights nor to be an abuse of judicial
discretion.30 The courts are likely therefore to
find no violation of Fourth Amendment rights
where probationers are ordered to stay within
their own homes for prescribed hours (tanta-
mount to a curfew), and where an electronic
monitor is used simply to verify the proba-
tioner’s compliance. When probationers have
agreed to conditions, the courts have gener-
ally held that they have effectively waived the
exercise of any constitutional rights abridged
by the conditions. For example, a defendant’s
agreement to probation on the condition that
she submit to polygraph examination effec-
tively waived any Fourth or Fifth Amendment
claims. The Court said that the defendant’s
waiver was voluntary despite the unattractive
choice between agreement to the condition or
imprisonment.31

~State v. C@Pr, 282 S.E. 2d 439 (NC S. Ct. 1981); Stati  ‘“
Sprague, 629 P. 2d 1326 (Or. Ct. App. 1981); Malone v. Uru”ted
States, 502 F. 2d 554 (9th Cir. 1974), cert demoed, 419 U.S. 1124
(1975); People v. Mason, 488P. 630 (Cal. S. Ct. 1971); InmBush-
rnan, 463 P. 2d 727 (Cal. S. Ct. 1970); In re Martinez, 463 P.
2d 734 (Cal. S. Ct. 1970).

~Contitions  which unn=ess~y encumber the exercise of
constitutional rights, bear little or no relationship to the reha-
bilitation of the offender or the protection of society, impose
impossible burdens on the probationer, are vague, or require
banishment of the offender have been struck down by the cmrt.s.
See, Um”ted States v. Abushaar, 761 F. 2d 954 (3rd Cir. 1985);
Panko v. McCauley, 473 F. Supp. 325 (E.D. Wise. 1979); People
v. Snu”th,  232 N.W. 397 (S. Ct. Mich., 1930); People v. Domin-
guez, 256 C.A. 2d 623 (1967); Sweeney v. Um”ted States, 353
F. 2d 10 (7th Cir. 1965); Dear Wtig Jung v. Um”ted States, 312
F. 2d 73 (9th Cir. 1962).

wstam v. Sprme, 629 P. 2d 1326 (or. Ct. APP. 1981); ‘Oh-
son v. State, 291 S.E. 2d 94 (Ga. S. Ct. 1981); State v. Cooper,
282 S.E. 2d 436 (NC S. Ct. 1981).

Slstati v. W,,son, 521 P. 2d 1317 (Or. Ct. APP. 1974) ~ ‘he

earlier Zap v. Unz”ted States, 328 U.S. 624 (1946) [Fourth Amend-
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On the other hand, home arrest anti elec-
tronic monitoring could be held to violate the
Equal Protection of the Laws Clause, if such
programs remain limited to a small percent of
all offenders.32 The alternative of incarcera-
tion is for most people probably much more
undesirable. Most electronic monitoring pro-
grams require the probationer to have a home
and a telephone line and to pay the costs asso-
ciated with the program. The Equal Protec-
tion of the Laws Clause could be involved if
participation is denied to those defendants who
cannot pay the program’s costs. In a recent
case33 the Supreme Court held that a defen-
dant’s probation could not be revoked for fail-
ure to pay a court ordered fine and make resti-
tution when the defendant was unable to pay.

— — ——.
ment rights may be waived, and where defendant specifically
agreed to governmental inspection of his business records, in
order to obtain the government’s business, he voluntarily waived
any claims to privacy with regard to his records].

3ZL, . . . No State shall . . . deny to any person within its juris-
diction the equal protection of the laws. Um”ted States Consti-
tution, Article, XIV.

33BeWden  “. Geor&”a,  461 U.S. 660 (1983).

This issue could become even more impor-
tant if the AIDS epidemic increases the risks
entailed in incarceration. The disparity be-
tween alternative punishments for the same
offense would then seem much greater. Since
maintaining a prisoner almost certainly costs
much more than electronic monitoring, it may
be cheaper to forego user fees. However, this
would still not solve the problem of the offender
with no settled abode, no telephone, and no em-
ployment.

There are additional policy issues to be con-
sidered in electronic monitoring that probably
do not impinge on constitutional protections;
for example, the rights of others in the family
or household. The electronic monitoring de-
vices presently used with home arrest trans-
mit neither images nor oral communications,
only a radiofrequency signal indicating the
presence of the probationer within the pre-
scribed range of the transceiver. Earlier elec-
tronic surveillance cases restrict the use of elec-
tronic monitoring devices that operate with the
principal aim of eavesdropping and seizing
video or audio evidence against a suspect.

DRUG THERAPY AND HORMONE MANIPULATION
Many scientists think it will become increas-

ingly possible in the future to identify  biochem-
ical or hormonal factors in human behavior and
eventually to modify behavior by manipulat-
ing these factors. A popular film of the early
1970s, “A Clockwork Orange, ” explored the
implications of behavior modification for con-
trolling antisocial or criminal behavior. Al-
ready a few, relatively ineffective forerunners
of these biological technologies are being used
or experimented within criminal justice. These
include Antabuse for those whose offenses are
related to alcohol abuse, and Depo-Provera for
sexual offenders. These early examples have
raised a large number of objections: that they
allow criminals to escape punishment, that
they violate professional ethics, that they de-
humanize the subjects, that they are uncon-
stitutional as “cruel and unusual punishment, ”

and that they are unconstitutional because
they are not equally available to all offenders
as a substitute for punishment, or as a needed
medical treatment. A closer look at Antabuse
and Depo-Provera may help in evaluating these
objections.

Antabuse and Alcohol

Antabuse is used to treat alcoholism. While
alcoholism is not a crime, public intoxication,
disturbing the peace, disorderly conduct, and
driving under the influence of alcohol are. The
recent get-tough attitude toward drunk driv-
ing has resulted in strictly enforced laws that
may include jail terms. This could further bur-
den the criminal justice system and worsen the
shortage of prison cells, but still do little to
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solve the underlying problem by preventing
recurrence or deterring potential offenders.

Traditional treatment for alcoholism, based
on the view of alcoholism as a disease, includes
counseling, group therapy, and support net-
works, such as Alcoholics Anonymous. Such
treatment is effective only when it is volun-
tary and actively sought. Some research indi-
cates that when appropriately applied, either
the administration of drugs or behavioral
modification programs, including chemical and
electrical aversion conditioning, may be as ef-
fective as the more conventional forms of
treatment. 34

Tranquilizers are among the most frequently
prescribed drugs for the treatment of alco-
holism.35 First introduced in the 1950s, they
may relax a person and relieve anxieties or ten-
sion without seriously impairing judgment or
alertness. Hypnotics are also frequently pre-
scribed. These drugs must be carefully moni-
tored because the alcoholic may simply sub-
stitute dependency upon the drugs for alcohol.

Disulfiram, commonly known as Antabuse,
is used in quite a different manner. It is a water
soluble, almost tasteless tablet that is incom-
patible with alcohol. Alcohol in interaction with
Antabuse causes extreme nausea or vomiting,
difficulty in breathing, headaches, blurred vi-
sion, and a marked drop in blood pressure. An-
tabuse blocks the complete breakdown of al-
cohol in the body, making the imbiber ill from
the accumulation of toxic byproducts. One
must wait 72 hours after taking Antabuse be-
fore drinking. When used in a treatment pro-
gram, the drug is frequently used in conjunc-
tion with psychotherapy.36

Antabuse conditions deterrence by the fear
or expectation of severe reaction to alcohol. It
provides drinkers with social justification for

34G. Litmm  ~d A. Toph~, “Outcome Studies on Tech-
niques in Alcoholism Treatment, ” in M. Galanter (cd.), Recent
Developments in Alcoholism, Volume 1 (New York, NY: Ple-
num Press, 1983), p. 187.

35HOH. Siepl, Alcohol Detom”fi”cation  Programs: Matment
instead of Jail (Springfield, IL: Charles C. Thomas Publisher,
1973), p. 56.

‘Ibid., p. 57.

abstinence; 37 enhancing their ability to bene-
fit from more traditional group or individual
therapy by keeping them out of trouble with
the law.38 Research has indicated, however,
that the success of the drug maybe due more
to psychological factors than to the physical
reaction, and that only highly motivated per-
sons are appropriate candidates for treat-
ment.39 The trouble with Antabuse treat-
ment, in lieu of conventional punishment, is
that the alcoholic may terminate the medica-
tion and resume drinking.

Depo-Provera and Sex Offenses

A more controversial form of drug therapy
for criminals is Depo-Provera. In recent years,
the number of serious sex offenses, notably for-
cible rape, has increased considerably,40 or, as
some claim, society is ceasing to condone or
ignore these crimes and they are more often
reported. In addition, there seems to have been
a big increase in sex offenses involving chil-
dren. Again, this increase may represent in
part a growing inclination to report such
crimes. Sex offenders seem particularly likely
to repeat their crimes after punishment.41

The sexual offender may be, but is not nec-
essarily, violent. He is a person who “seeks
sexual gratification through inappropriate
means, such that the sexual activity or the
repercussions of the sexually exciting behavior
are harmful to self or others. ” A distinction

WD.F4 llomobk, Alcohoh”sm Treatment, Alcohol Research
Review Series, vol. 5 (New York, NY: Human Sciences Press,
1980), p. 133.

sew. Poley, G. ~a, nd G. Vibe, Alcohoh”sm:  A ~~tment
Manual (New York, NY: Gardner Press, Inc., 1979), p. 61.39Homobin,  ~atment,  op. cit., see nOte 130, PP. 133-134)
and Poley, et. al., Alcohoh”sm:  A fieatment  Manual, op. cit.,
1979, see note 131, p. 61.

@The FBI Ufiform  Crime Reports indicate a 74-percent in-
crease in reported rapes between 1971 and 1981, and a 57-percent
increase in aggravated assault for the same period. U.S. De-
partment of Justice, Bureau of Justice Statistics, Ii@ort  to the
IVation on Crime and Justice (Washington, DC: U.S. Depart-
ment of Justice, 1983), p. 9. In addition, from 1984 to 1985 the
number of forcible rapes increased 3.7 percent. U.S. Department
of Justice, Federal Bureau of Investigation, Uni”form Cn”me
Reports for the Um”ted States (Washington, DC: U.S. Depart-
ment of Justice, 1985), p. 13.

41L.R. T~cre& md D.N.  Weisstub, “Forensic psychiatry
and the Case of Chemical Castration,” Mernational  Jourmd
of Law and Psych”atqv 8 (1986), p. 259.
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is often made however between ‘sex offenses”
(a legal term) and sexual deviation disorders
(a medical term) .42 But even where sexual
offenses against victims do not involve physi-
cal damage, there is often significant emotional
damage. 43

Some experts identify four primary types of
sex offenders:44

1. denying offenders who deny their crime
or the criminal nature of the crime (i.e.,
they claim the rape was consensual or the
pedophilia was initiated by the prepuber-
tal child);

Z. disinhibited offenders who confess to the
crime but claim their behavior was due to
nonsexual factors such as alcohol, drugs,
or stress;

3. violent offenders who appear to be moti-
vated primarily by some nonsexual force,
such as anger or drive for power; and

4. paraphiliac offenders, especially males, in
which fantasy or the actuality of a spe-
cific deviation accompanies nearly every
sexual arousal; or with “recurrent, persist-
ent fantasies about deviant sex. . . erotic
cravings perceived as noxious when frus-
trated. . . and relatively stereo-typed sex-
ual activity. ”

Paraphiliac behaviors may include fet-
ishism, transvestism, sadism, masochism,
pedophilia, exhibitionism, and voyeurism.
More violent illegal behaviors, such as
rape and incest, and the lack of sexual im-
pulse control may be associated with
paraphiliacs or with other psychiatric dis-
orders, such as schizophrenia.

4ZF s Berlin  and C.F. Meinecke, “Treatment of Sex. .
Offenders With Antiandrogenic Medication: Conceptualization,
Review of Treatment Modalities, and Preliminary Findings, ”
American Journal of Psyclu”atry 138 (1981), pp. 601-646, at p.
602 [Hereinafter cited “Treatment of Sex Offenders”]. See also,
P. Walker and W. Meyer, “Medroxyprogesterone Acetate for
Paraphiliac Sex Offenders, “in J.R. Hays, T.K. Roberts and K.S.
Solway (eds.), Violence and the Violent Ind”tidual (Jamaica, NY:
Spectrum Publications, 1981), pp. 354-356.

43J. Kelly and J. Cavanaugh, “Treatment of the Sexually
Dangerous Patient, ” Current Psychiatric Therapies 21 (1982),
p. 101 [Hereinafter cited “Sexually Dangerous”].

441bid.

At certain periods there has been a strong
tendency to subject sex offenders not to pun-
ishment, but to treatment. In the search for
new approaches for managing sex offenders,
there is no clear consensus on which sexual
offenders are “sick” and merit compassion and
treatment, and which are “evil” and merit se-
vere punishment. Many people are ambivalent
and troubled on this subject. Nor is there una-
nimity among either medical or law enforce-
ment experts. This contributes to the high de-
gree of inconsistency in treatment of sex
offenders. Knowledge and theory in this area
are both inadequate, and research is hampered
by the peculiar difficulties of obtaining data
on sexual behavior, which makes diagnosis and
effective treatment difficult.

Traditional treatment of sex deviants takes
several forms: mental health therapy, psy-
chotherapy, life skills training, behavior
modification, and hormonal manipulation. In-
creasingly, behavior change programs involve
a combination of methods and techniques, and
almost always include some form of counsel-
ing and peer group treatment.45 Other strat-
egies use a variety of aversive conditioning
techniques, including electric shock treat-
ments, shame-aversion, and covert sensitiza-
tion. 46 Few if any treatment methods have
been proven effective in significantly reduc-
ing the incidence or recurrence of sexually devi-
ant or dangerous behaviors.

One mildly promising but controversial
treatment for use with certain sex offenders
is hormonal manipulation through injection of

46DeJ, west,  ~I~x Offe-s and Offending, ” in M. TOI_WY ~d
N. Morris (eds.),  Crime  and Justice: An Annual Review of Re-
search, vol. 5 (Chicago, IL: University of Chicago Press, 1983),
p. 216. Comprehensive surveys of programs in the United States
include E.M. Brecher, !?!matment Programs for Sex Offenders
(Washington, DC: U.S. Government Printing Office, 1978); B.
Delin, The Sex Offender (Boston, MA: Beacon Press, 1978). Also
see Report on Nation un”de Survey of Juvenile and Adult Sex-
Offender Treatment Programs and Providers (Syracuse, NY:
Safer Society Press, 1986). [Hereinafter cited Nationwide Sur-
vey Sex-Offender Treatment Programs.]46M ~rber ~d J. Wolpe,  “Behavior Therapy Techniques,
in H.L.P. Resnick and M.E. Wolfgang (eds.),  Treatment of the
Sex Offender (Boston, MA: Little, Brown &Co., 1972), pp. 59-64.
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the antiandrogen progesterone, a technique
sometimes called chemical castration. Used in
Europe for many years, hormonal manipula-
tion has only recently been used in the Amer-
ican criminal justice system. The usual form
is Depo-Provera.

A 1986 survey of 650 U.S. programs special-
izing in the treatment of sex offenders found
that 14 percent of the adult programs and 6
percent of the juvenile programs were using
Depo-Provera on an experimental basis.47

Their goal is to determine if it, in conjunction
with extensive counseling, could reduce the
probability of recidivism.

Testosterone, found in varying levels in both
men and women, is the sex hormone responsi-
ble for the male sex drive. Male sexual behavior
is related to many variables, only one of which
is the serum level of testosterone. But varia-
tions from the normal range of testosterone
concentration are frequently associated with
behavior changes; a reduction in the hormone
due to castration may reduce sexual activity
and conversely, an injection of testosterone to
androgen-deficient men can increase sexual
activity .48

The first clinical use of antiandrogen com-
pounds to treat sexual offenders occurred in
West Germany and Switzerland in the 1960s.49

Experimenting with rats, scientists discovered
the antiandrogenic properties of cyproterone
and cyproterone acetate, and began applying
the new drug to selected human beings. The
compounds were found to suppress the pro-
duction of testosterone. In contrast to estro-
gen compounds,5o which in the male produce
effeminate body changes and may cause irre-
versible infertility, cyproterone and cyproter-
one acetate are progesterone derivatives that
have fewer unpleasant side effects, most re-

qTNation~de  Survey of Sex-Offender Treatment progr~%
see note 142, reported in Criminal Justice IVewsletter 17 (June
16, 1986), p. 6.

48 Kelly ~d CavmuWh,  “sexu~y Dangerous, ” oP. cit.! ‘oot-

note 43, p. 103.
4gJ. Money, “The Therapeutic Use of Androgen-Depleting

Hormones,” in H.L.P. Resnick and M.E. Wolfgang (eds.), Treat-
ment of the Sex Ofiender, see note 143, p. 165. ~ereinafter cited
“Therapeutic Use”]

SOEstro@n  is the main female sex hormone.

versible, and no known permanent adverse side
effects. 51

The drug was approved in the United States
for several medical applications, but the Food
and Drug Administration has not released it
for general treatment of sexually deviant be-
havior. It has been possible, however, for
researchers working with sex offenders to sub-
stitute medroxyprogesterone acetate, a syn-
thetic progesterone known as Depo-Provera,
manufacturered by the Upjohn Co.

Effective treatment with Depo-Provera de-
pends on careful selection of candidates.”
The personal commitment of the patient is im-
portant. Patients typically receive a 300 to 400
mg. injection of the drug every 7 to 10 days,
depending on physique and body weight. The
drug is regularly monitored in an attempt to
lower the amount of testosterone from normal
male levels (400 to 1,000 mg) to normal female
levels (40 to 100 mg),53 with the objective of
reducing potency and ejaculation, reducing the
frequency of erotic imagery, and diminishing
sexual interest. Behavioral and cognitive
therapies are almost always part of the
treatment.54

In contrast to other, more traditional forms
of treatment (e.g., psychotherapy, behavior
therapy, long-term institutionalization, or anti-
psychotic chemotherapy), Depo-Provera is said
to be more specific and longer-lasting in elimi-
nating sexually dangerous behaviors.55 There
is also some evidence indicating that lowered

MM*K. s@~, Z.M. Ftdk, and J.R. Rappeport “The Hor-
monal Treatment of Paraphiliacs With Depo-Provera,  ” Crhni-
nal Justice and Behavior 5 (1978), pp. 304-314.

Szwmer  and Meyer, “Medroxyprogesterone Acetate for
Paraphiliac Sex Offenders, ” 1981.

5aKe~y ~d Cavmu%h,  “Sexually Dangerous, ” op. cit.,  fOot-
note 43, p. 104. Research also suggests that some offenders have
excessively high levels of testosterone. Berlin and Meinecke,
“Treatment of Sex Offenders,” op. cit., footnote 42, p. 605; P.
Gagne, “Treatment of Sex Offenders With Medroxyprogester-
one Acetate, ” American Journal of Psyclu”atry 138, May 1981,
p. 645.

Sqwith  coun~~g  only,  the patient often becomes dis -

couraged as a result of relapses into deviant behavior. With coun-
seling and DepProvera  there are almost immediate. behavioral
changes, thus increasing the effectiveness of psychological
therapy.

65 K elly ~d Cavmaugh, “&!xu~y D~~rous~ “ op. cit., foot-
note 43, p. 102.
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testosterone levels may decrease aggressive-
ness. 56 Other researchers have found that
Depo-Provera does not affect aggression per
se, but reduces sex-related aggression. b’
There are several theories, but as yet no con-
clusive evidence, to explain the multiple bio-
chemical and clinical effects of Depo-Provera.

The Biosexual Psychohormonal Clinic at the
Johns Hopkins University Hospital in Balti-
more, Maryland, was one of the first programs
to treat sex offenders with Depo-Provera, in
the late 1960s. In 1982-83, the program treated
approximately 150 sex offenders, mostly as a
condition of probation.58 Program research
suggests that Depo-Provera, when combined
with counseling, can reduce the risk of recidi-
vism. 59 But when medication is stopped,
recidivism may recur. The drug has been ef-
fective with paraphiliacs (i.e., those requiring
bizarre imagery, voyeurs, sex masochists,
pedophiles, etc.), but does not work well with
“antisocial career ciminals. ”

New research at the sex offender program
of the Connecticut Department of Corrections
has indicated that Depo-Provera is unsuitable
for most rapists because of their violent be-
havior, which is “primarily the sexual expres-
sion of aggression, rather than the aggressive
expression of sexuality.”60 Other research in-
dicates that it is not effective with alcohol and
drug abusers.

The drug has several possible side effects,
including those that frequently accompany the
use of oral contraceptives; that is, fatigue, de-

‘Ibid., p. 103.
5TBradford,  “The HOrmOn~  Treatment  of %x Offenders, ”

Bulletin of the American Academy of Psyclu”atry  and the Law
11, 1983, p. 167, cited in Larry McFarland, “Depo Provera Ther-
apy as an Alternative to Imprisonment, ” Houston Law Rew”ew
23, 1986, Note 114, p. 810. Bradford believes there is little evi-
dence of a correlation between serum testosterone and aggres-
sion, although there is a highly complex relationship between
aggression and various biological factors.

bgcn~~ Justi~ Newsletter 14 (Sept. 12, 1983), P. 3.
5~= ~~W have ~n supported by the rSSUltAI of a sh-

ilar program in Galveston, TX; the Rosenburg Clinic reports
that 70 to 80 percent of the men treated with Dep~Provera
in conjunction with psychological treatment did not repeat their
offensive behavior. See Houston Post, June 29, 1985, at 4A, CO1.1.

~C~n~ Justice Newsletter 15 (Feb. 15, 1984), P. 4. AISO
see N. Groth, Men Who Rape: The PsychoJo~ of the Offender
(New York, NY: Plenum Publishing Corp., 1979).

pression, weight gain, change in the growth
of body hair, nausea, elevated blood glucose,
and headaches.61 These side effects appear to
be temporary and reversible when treatment
is terminated. Within 6 to 12 months follow-
ing the last administration of the drug, a man’s
testosterone level returns to its pretreatment
level.” Some controversy regarding the
drug’s possible carcinogenic effects has been
reported in research literature.”

At best, Depo-Provera is a temporary solu-
tion to sexually deviant behavior. With short-
term use, a high percentage of relapse occurs
after the drug is withdrawn. But as sex crimes
are highly age correlated, Depo-Provera treat-
ment administered over several years may
reduce the likelihood of recidivism until the
patient ages, or makes sufficient progress in
behavioral therapy to control antisocial be-
havior. 64

Alternative Techniques for Behavior Control

The questions raised about drug or hormonal
therapy would also apply to other kinds of sci-
entific behavior modification if and when they
become available. The techniques popularly
and loosely called brainwashing, and certain
surgical procedures, including castration and
lobotomy, have been suggested at various
times, although there is little evidence that
they would effectively control undesirable be-
havior. If techniques are developed that are

—— -—-—
‘1P. Gagne, “Treatment of Sex Offenders With Medroxypro-

gesterone  Acetate,” American Journal of Psychiatry 138, May
1981, p. 645; Kelly and Cavanaugh, “SexuaIly  Dangerous, ” op.
cit., footnote 43, p. 104.

GZJ. Money “’1’hempeutic  US%”see note 143, pp. 166; Kelly
and Cavanaugh, “Sexually Dangerous, ” op. cit., footnote 43,
p. 104.

Gs~Wmchers opposing the use of Depo-Provera claim that
high doses of medroxyprogesterone acetate have caused breast
cancer in female dogs (See A. Rosenfield, et al., “The Food and
Drug Administration and Medroxyprogesterone Acetate,” Jour-
nal of the American Medical Association 249 (1983 ),pp. 2924-
2925). Several other researchers, however, believe that these
findings are inconclusive as to the carcinogenic effects the drug
may have on human beings. Berlin and Meinecke, “Treatment
of Sex Offenders, ” op. cit., footnote 42, see note 139, p. 603;
A. Liang, et al., “Risk of Breast, Uterine Corpus and Ovarian
Cancer in Women Receiving Medroxyprogesterone Injections,”
Jourmdof the American MedicdAssoci.ation  249 (1983), p. 2909.g4Ber~  ~d Meinecke, “Treatment of Sex Offenders, ” op.
cit., footnote 42.
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proven effective, however, these questions will
certainly be raised.

Thus, some critics challenge any behavior
modification treatments as “cruel and unusual
punishment,” which is prohibited by the
Eighth Amendment. The courts have inter-
preted this clause to ban punishments involv-
ing torture or a lingering death,65 and those
that are disproportionately severe.66 Courts
have applied the proscription at various times
to capital punishment,67 corporal punish-
ments, 68 and degrading conditions of con-
finement.69

It has also been applied to use of “aversion
stimuli” in the form of an unproven drug that
caused vomiting, when used to punish inmates
or involuntarily committed patients who vio-
lated minor institutional rules.70 A prisoner
who undergoes treatment must consent, and
must be able subsequently to withdraw con-
sent and halt treatment.

The nature of the treatment, and what it does
to the subject, is clearly relevant. For exam-
ple, the effects should not be “shocking to the

6S1n ~e ~e~er, 136 U.S. 436 (1889), at 447: “finishrnents
are cruel when they involve torture or a lingering death; but
the punishment of death is not cruel, within the meaning of that
word as used in the Constitution. It implies there’s something
inhuman and barbarous, something more than the mere extin-
guishment of life. ”

66wWm~ v. u~”~~  States, 217 Us. 349 (1910): a sentence

of 15 years at hard labor in wrist and ankle chains is dispropor-
tionate to the crime of falsifying a public record. Coker v. Geor-
gz”a, 433 U.S. 584 (1977): the death penalty for the crime of for-
cible rape is grossly disproportionate and excessive, in violation
of the Eighth Amendment. Solem v. Helm, 463 U.S. 277 (1983):
a life sentence without possibility for parole for seventh non-
violent felony is significantly disproportionate to the crime and
is thus a violation of the Eighth Amendment. But compare Rum-
mel v. Estefle, 445 U.S. 263 (1980): a mandatory life sentence
imposed under a recidivist statute does not constitute cruel and
unusual punishment, even though the three successive felonies
were nonviolent, property-related offenses.

i37timm v+ Georg”a,  408 U.S. 238 (1972)
es~adson  v. ~jshop,  404 F. 2d 571 (8th Cir. 1968) [WhiP-

pings administered with a leather strap.]
69~o~t v. ~er, 309 F. Supp.  362 (E.D. Ark. 1970)~ ‘if’d 442

F.2d 304 (8th Cir. 1971) me totality of conditions of confine-
ment within an institution may amount to cruel and unusual
punishment “where the confinement is characterized by condi-
tions and practices so bad as to be shocking to the conscience
of reasonably civilized people . . .“ p. 365.

TOKnWht  v. Gflm~, 488 F.2d 1136 (8th Cir. 1973).

conscience of reasonably civilized people, ” a
test that has been applied in determiningg what
constitutes cruel and unusual treatment.71

Surgical or pharmaceutical treatment that
deprived a prisoner of the use of general men-
tal faculties (i.e., made him a passive “zombie”)
or of physical faculties (i.e., crippled, blinded,
or permanently castrated him) might be found
to be “shocking to the conscience of reason-
ably civilized people”; but courts have allowed
lobotomies to be performed on involuntarily
committed patients.

Another general question that could arise,
however, is whether a prisoner could demand
treatment as an alternative to prison or if it
affords an improved chance at probation.
Should certain treatments prove effective and
reliable methods for reducing violent behavior
or propensity to rape or other sexual offenses,
for example, prisoners may demand such treat-
ment on grounds of “equal protection” or as
medical care to which they are entitled. The
Supreme Court has ruled that prison officials
are obligated to provide inmates with adequate
medical care.72 The constitutional duty stems
from the inmates’ total dependence on prison
officials to provide for their medical needs. The
Court established a two-pronged test. Prison
officials have violated the Eighth Amendment
if: 1) the prisoner has serious medical needs,
and 2) by an act or omission, officials have
demonstrated deliberate indifference to those
needs.73 This requirement would not apply to
experimental or unconventional treatments.

The suggestion that Depo-Provera, still con-
sidered experimental, could involve such long-
term risks has led some critics to object to it.
An opponent of Depo-Provera treatment pro-
tested,

It makes a mockery of the whole concept of
informed consent when your option is to go

TIHolt v. Smer, 309 F. Supp. 362 (E.D. Ark. 1970)
72ES~~e v. Gmble, 429 U.S. 97 (1976) [Deliberate indiffer-

ence by prison personnel to a prisoner’s serious illness or in-
jury constitutes cruel and unusual punishment contravening
the Eighth Amendment.]

ysIbido, pp. 104-105.
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to jail or get injected with a carcinogen that
can increase the risk of heart attack. 7 4

The American Civil Liberties Union has pro-
tested the conditions under which sex offend-
ers usually participate in the program, argu-
ing that it is an indirect form of coercion75

because, for sex offenders especially, prison can
be so dangerous as to force them to accept any
alternative.

The courts have not established a clear doc-
trine on refusal of treatment even when it is
intended to be rehabilitative.76 At present,

“Criminal  Justice Newsletter 14, Sept. 12, 1983, p. 3, Com-
ments of Dr. Sidney Wolfe, Director of the Health Research
Group.

‘sCriminal Justice Newsletter 14 Sept. 12, 1983 p. 3.
7GCompulsory treatment was not held violative of Eighth

Amendment in Rutherford v. Hutto, 377 F. Supp. 268 (E.D.
Ark. 1974). [Prison officials compelled, under threat of institu-
tional punishment, an illiterate inmate to attend school.] The
court noted, ‘if a State can compel a convict to perform uncom-
pensated labor for the benefit of the State, as can constitution-
ally be done [citation omitted], a fortiori a State has the con-
stitutional power to require a convict to participate in a
rehabilitation program designed to benefit the convict. ” Ibid.,
p. 272. Also see Renm”e v. Klein, 462 F. Supp 1131 (D.N.J. 1978).
For a review of the right to refuse treatment, see Comment,
“The Right Against Treatment: Behavior Modification and the
Involuntarily Committed,” Catholic University Law Review,
23, 1974 P. 774.

Depo-Provera is typically used in conjunction
with other psychotherapeutic or behavioral
treatments as a condition for probation. The
defendant, in agreeing to the conditions, is con-
sidered to have waived his constitutional
rights.

Critics have said that since research has dem-
onstrated that Depo-Provera also reduces ag-
gression, some prison administrators might at-
tempt to use the drug on all inmates in an effort
to control violence and homosexual activity.
In fact, at least one criminal justice official has
advocated such use.77 Such broad and general
use of the drug might meet the Supreme
Court’s test for cruel and unusual punishment:
‘‘shocking to the conscience of reasonably civi-
lized people.’’”

77 Comments of Oklahoma Corrections Director, Larry
Meachum, who “would like to see Oklahoma become a ‘front-
runner’ in studying the use of ‘chemical castration’ to control
sex offenders in overcrowded prisons, ” Quoted in, Comment,
“Medical Treatment for Imprisoned Paraphiliacs: Implement-
ing a Modified Standard for Deliberate Indifference, ” Yale Law
& Policy Review 4 (1985), p. 251, at p. 275, note 106.

Ts~o~t v. Swver,  309 F. Supp. 362 (E.D. Ark. 1970)


