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The request to OTA for an assessment of
coal slurry pipelines is a consequence of pro-
posed legislation which would grant such
pipelines Federal eminent domain powers. This
guestion and the controversy surrounding this
proposal presuppose certain more basic policy
issues. Should the Federal Government adopt a
policy of facilitating the development of coal
slurry pipelines? Does the present regulatory
and institutional environment encourage the
allocation of coal traffic on the basis of the
true cost to society? If not, should steps be
taken to try to achieve that result? Is such a
policy compatible with an effort to protect
State jurisdiction over matters such as water
resource allocation, land ownership, and local
environmental quality? The following specific
issues and findings were formulated to eluci-
date these underlying policy questions as well
as the more specific legislative issue of emi-
nent domain.

In much of this analysis, the critical ques-
tions often extend beyond slurry pipeline
development as an issue unto itself. These
guestions are also not new. For example, the
effect of the regulatory environment on the
ability of railroads to compete with pipelines is
only a part of a larger problem concerning the
way in which railroads are regulated generally.
Also, potential water use by slurry pipelines is
controversial partly because water resources
in arid portions of the West are managed
arguably neither by a completely rational and
explicit planning process nor by the usual
market mechanism which applies to other
natural resources. Finally, some of the dif-
ferences of opinion over slurry pipelines are
reflections of regional conflicts over energy
development generally. Hopefully, this assess-
ment will contribute some to the resolution of
these larger questions, as well as the specific
issues related to the coal slurry pipeline
debate.

Issue 1

Do slurry pipelines represent a less
costly way to move coal?

If one ignores regulatory distortions and
larger social costs, slurry pipelines can, ac’
cording to this analysis, transport coal more
economically than can other modes under cer-
tain circumstances. The following conditions
tend to favor pipelines on any particular route:

* High annual volumes of coal shipped.

+ Long distances to be traversed.

* High anticipated rates of inflation.

* Low real interest rates.

+ Large closely spaced mines.

« A secure market of several large
customers located in such a way as to per-
mit them to receive coal from a single
pipeline.

+ Terrain characteristics favorable to
pipeline excavation and construction.

+ Availability of sufficient water at low
delivered cost.

« Low cost of electric power for pipeline
pumping relative to that of diesel fuel for
railroad locomotives.

» Circuitous rail routes, poor track, or other
conditions unfavorable to railroads.

+ Inefficient rail operations, including short
or slow trains.

+ Absence of a parallel navigable waterway.

The choice of pipeline transportation over
rail represents in part a decision to incur
capital costs, which can be amortized at a
predictable rate, rather than operating costs,
which are subject to inflation. This common
business decision involves weighing the real in-
terest rate one must pay on invested capital
against the wuncertain inflation component of
future operating expenses. Comparisons of rail
and pipeline economics in this analysis are
based on total life cycle costs, and they take
the greater exposure of rail expenses to infla-
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tion into account. However, managers of elec-
tric utilities, which represent potential
customers for slurry pipelines, perceive an ad-
vantage in greater stability as well as lower
overall levels in transportation tariffs.

The necessity to predict future construction
costs, labor productivity, and inflation rates
adds a major element of uncertainty to the
relative costs of the two modes. In fact, the
range of uncertainty associated with predic-
tions of rail and pipeline costs in a given case
is often as great as the difference between
them. Pipeline financing requires long-term
purchase contracts with customers, which em-
body significant risk given the difficulty in
forecasting the future. Since the costs of errors
in judgment will probably be borne largely by
the public and not necessarily by the utility in-
vestors, regulatory agencies governing utilities
should therefore scrutinize long-term con-
tracts for pipeline transportation with great
care.

If pipeline economics do result in savings,
the benefit will accrue to the coal mining, elec-
tric utility, and pipeline industries. Regulatory
mechanisms can cause savings in the transpor-
tation and utility sectors to be passed on to
consumers. The mining industry is not similarly
constrained by regulation, but competition
may limit increases in mining revenues.

Since economic conditions favoring
pipelines or railroads are present to varying
degrees at different times and locations, and
since the determination of cost advantages en-
tails considerable speculation about the
future, Congress therefore faces the challenge
of formulating legislation sufficiently flexible
to allow choices to be made which suit specific
conditions. (For further discussion of costs, see
Coal Transportation Market, chapter IV.)

Issue 2

To what extent does the regulatory
structure surrounding each mode in-
fluence the apparent relative economic
attractiveness of railroads and slurry
pipelines?

Common carrier status and Interstate Com-
merce Commission (ICC) rate regulation place
railroads at a disadvantage relative to less
stringently regulated pipelines. Even if
pipelines were required to be common carriers
in name and subjected to the Interstate Com-
merce Act (ICA), they would still behave like
contract carriers in practice due to the prac-
tical requirements imposed by the economics
and mechanics of their operation. This has
three consequences.

First, pipelines could capture coal traffic
from railroads even where the incremental rail
cost is lower. Rail rates contain an element of
fixed system costs and losses which result from
the requirement to maintain certain unprof-
itable services, e.g., low-volume branch lines.
This creates a distortion in relative rates, per-
mitting selection of pipeline transportation in
some cases where rail represents a lesser cost
to society.

Second, rate regulation which does not
allow a “market” return on direct rail invest-
ment will not permit facility improvements
that would reduce total costs. “Real” costs as
estimated in this study are not as low as those
that railroads could achieve with an improved
ability to attract needed investment.

Third, prohibitions against long-term con-
tracts with shippers impede railroads from
undertaking otherwise economical invest-
ments that would only pay for themselves over
a period of time.

Pipelines do not have the same fixed cost
structure or obligation to continue un-
profitable service, except as provided in con-
tracts. Moreover, pipeline rate regulation
would probably provide for a return on invest-
ment substantially higher than [ICC has
historically allowed on direct rail investment,
as exemplified by the recent San Antonio Rate
Case (Docket #36180). (This ’issue is discussed
more fully in chapter VI 1))

Issue 3

Will development of coal slurry
pipelines adversely affect the health of
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the railroad industry in such a way as to
jeopardize the quality or cost of service
to remaining shippers?

Under an assumption that pipelines carry a
share of coal traffic increasing to approximate-
ly 200 million tons per year by the end of the
century, western railroads will experience
slower increases in coal revenues than they
would otherwise have expected. Although any
reduction in revenue could represent a threat
to the financial health of a particular railroad,
the potential impact of coal slurry pipelines on
the railroad industry appears to be substantial-
ly less than that of either a possible adverse
regulatory policy or a decline in the present
rate of improvement in productivity.

The likely effect on railroad customers will
depend upon several conditions. The analysis
performed in this assessment suggests that
average rail road costs decline as the system ex-
pands to provide new service. If such is the
case, the critical questions are a) whether or
not the railroads would pass on these savings
to other shippers, and b) how large the savings
would be if pipelines did not enter the market.
If savings are not passed on to rail shippers,
slurry pipeline competition will affect the prof-
itability of the rail industry and possibly the
guality of service it provides, but not the rates
paid by its customers.

Under current regulations, however, rail cost
savings will probably accrue, at least in part, to
shippers through reduced rates of growth in
tariffs relative to general inflation. The most
probable effect on rail customers from pipe-
line competition will, therefore, be a lessening
of the present rate of decline in average tariffs
per ton-mile adjusted for inflation.

Shippers faced with higher relative rail
tariffs might adapt by switching to another
mode of transportation. As a consequence,
rate impacts will probably be felt more strong-
ly by captive rail customers. Also, such
changes in transportation mode are not certain
to reduce total social costs.

The foregoing discussion presumes that

pipeline development would occur gradually
and would involve only new coal movements
and not those already carried by rail. Rapid
diversion of rail traffic after substantial
resources have been invested to expand serv-
ice would clearly have an additional adverse
impact on the rail industry.

Finally, some argue that more competition
would promote increased productivity and
technological improvement in the rail in-
dustry. The magnitude of this effect depends
on the level of competitive forces already pres-
ent and on the incentives built into the
regulatory structure. Added competition may
also influence investor confidence in railroad
enterprises, making capital formation to imple-
ment improvements more difficult. (Chapter V
focuses largely on this issue.)

Issue 4

Will capacity limitation of other modes
necessitate the development of coal
slurry pipelines to carry projected coal
volumes?

The capacity of rail systems can be ex-
panded faster than can coal mining or electric
power generation using coal, provided the
necessary investments in local rail facilities are
made. The same is true of slurry pipelines. Sup-
plier industries and capital markets are ade-
guate to meet the development needs of either
mode, although, continued low net incomes in
the rail industry may impede the capital for-
mation needed to finance rail expansion.

The choice between transportation modes
will not be determined by their respective
capacity limitations. Sufficient investment in
either can keep transportation capabilities
abreast of foreseeable needs. The real ques-
tion is which type of investment (rail or
pipeline) makes the most sense economically,
socially, and environmentally. Similarly, the
amount of coal to be mined and consumed on
a national scale will not be affected as much
by transportation capacity or cost, especially
in the West, as by the environmental and
social costs of large-scale mining and combus-
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tion, the expense associated with converting
utility and industrial boilers from oil or gas to
coal, price trends in world oil markets, and the
national priority placed upon reducing
dependence on foreign energy supplies.

The pattern of distribution of coal from pro-
ducing areas to points of use, however, is sen-
sitive to transportation costs. Thus, relative
reductions in coal freight rates in the West will
encourage the use of western coal at greater
distances from where it is mined. (This issue is
addressed in a forthcoming OTA assessment of
future coal utilization. )

Issue 5

What other economic factors repre-
sent relative advantages or disad-
vantages of coal slurry pipelines?

Three areas of economic impact resulting
from reliance on slurry pipelines or railroads
remain to be considered. These involve
employment, agriculture, and impacts on the
distribution of income. Under the transporta-
tion scenarios considered in this study, the
total cumulative employment by slurry
pipelines and railroads until the year 2000 is
roughly equivalent with or without slurry
pipeline development. Pipelines over their
useful life are less labor intensive than
railroads, but during the construction period
labor requirements for pipelines are high.
Under the scenarios examined here, construc-
tion activity will continue until 2000 with
substantial employment in this sector and in
supplying industries as a result. Even without
the competition of pipelines for new coal traf-
fic, railroad employment is expected to remain
at a constant level, or even decline, until 1990.
If slurry pipelines capture a significant portion
of the coal transport market during this period,
especially if they do so after railroads have ex-
panded their operations to carry new coal traf-
fic, the decline in railroad employment may
outstrip attrition and result in actual layoffs.
This effect, however, is not likely to be great
on a national scale.

Agriculture may be affected locally by
future water availability impacts of slurry

pipelines, as well as by the cost and quality of
service by railroads. Train traffic can also have
direct adverse impacts on agriculture in the
form of possible disruption of ranching opera-
tions.

After computing overall costs, questions of
equity remain. Not all will benefit or be
burdened equally by a decision in favor of one
or another coal transport mode. A slurry
pipeline may lower the shipping costs of
utilities while raising them for noncoal rail
users. Pipeline construction will benefit con-
struction labor at the expense of railroad
labor. Some industries will benefit from an ex-
pansion of coal unit trains while the commu-
nities through which they pass will experience
the disruptive effects of such expansion.
Balancing the conflicting interests involved is
a subjective and political process. (These con-
siderations are also covered in chapter V.)

Issue 6

What will be the impacts of water use
for coal slurry pipeline development?
How might such impacts be mitigated?

The allocation of water for any use can
potentially have a significant impact upon: 1 )
the physical environment by diminishing sur-
face stream flows or depleting ground water
supplies; and 2) the future economic and social
well-being of the populace in the water source
area as choices must be made between com-
peting water uses in the future.

Physical environmental impacts are largely
a function of the ratio of pipeline water re-
guirements to the size of physically available
surface and ground water flows. In none of
four hypothetical pipeline routes analyzed
would the water needed be a large enough per-
centage of the total supply to have a signifi-
cant impact on stream water quality. In the
most extreme hypothetical case examined,
that of pipelines carrying 125 million tons of
coal per year from eastern Wyoming, the
proportion would be 3 percent of available sur-
face flows.

Economic and social impacts depend upon
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the degree to which pipeline water demands
infringe upon alternate uses for the same
water. Sufficient water is physically, although
not necessarily legally, available in three
western coal-producing areas studied to serv-
ice both existing uses at present levels and a
substantial number of coal slurry pipelines as
well. However, pipelines do compete directly
with other possible future uses. These include
alternative forms of energy development in-
volving inter alia facilities for coal mining,
electric power generation, and shale oil. Con-
sequently, a decision to construct a coal slurry
pipeline will require consideration now of
alternative uses for water in the future. When
levels of use exceed users’ rights, as is the case
during years of relative abundance of water,
new appropriations may displace present, as
well as future, uses.

The water-related impacts of coal slurry
pipelines can be mitigated if sources of water
can be found which are usable for slurry but
not for most other purposes. There are three
promising possibilities: irrigation return flows;
primary or secondary sewage effluent; and
most important, saline ground water. In each
instance the water may need some purification
for use as a slurry medium but this appears to
be a manageable requirement. Sewage ef-
fluent will not be available in sufficient quan-
tities in many areas to serve as more than a
supplementary water source, and the sizes and
locations of saline ground water sources are
generally not well known. An additional means
of mitigating the pressure on limited water
resources is to recycle the recovered slurry
water by return pipeline. The limiting factors
are the high but not necessarily prohibitive
cost of such a self-contained system and the
fact that not all of the water can be readily
separated from the coal.

It should be emphasized that coal slurry
pipeline water use represents only a small part
of a large set of issues surrounding water
resource allocation in the West. The National
Water Commission in 1973 described the situa-
tion as follows:

Water differs from other resources in

that to a large extent its allocation among
different uses is made outside a market
price system. Legal and administrative in-
stitutions based more often than not on
tradition rather than economic efficiency,
play a basic role in water allocation,
Therefore, public policy must be relied
upon to be a major determinant in the
flexible allocation of water resources to
achieve improved patterns of productive
uses. '

Further discussion of water use impacts is
contained under Water Use by Pipelines jn
chapter VI.

Issue 7

How does water law affect the viability
of coal slurry pipelines? Specifically,
who exercises control over water re-
quired for coal slurry pipelines, and
how might Federal or State authority be
affected by legislation?

State law governs access to surface and
ground waters within the State subject to two
major limitations: 1 ) waters shared with other
States, such as a river or lake that crosses State
boundaries, and 2) water controlled by the
Federal Government.

State governments exercise some control
over access to water for coal slurry pipelines in
a variety of ways. Water resource management
policy determines the rate at which ground
water sources are exploited, i.e., whether they
are mined or whether extraction is confined to
a rate not exceeding natural replenishment.
States can withhold water from use for pur-
poses of conservation and planning for future
needs. Even if adequate water supplies are
physically available, any potential user must
gualify under State law as a “beneficial use” in
terms of the public interest. The courts have
yet to resolve definitively the question of
whether coal slurry pipelines are a beneficial
use. Other State-imposed obstacles to pro-
viding water for slurry include “use
preference” policies, which could conceivably

‘National Water Commission, Water Policies for the
Future, Washington, 1973, p. 319
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result in preemption of the water supply of a
pipeline by other users after the pipeline is
operational, and prohibitions on the exporta-
tion of water out of State. The latter type of
provision, however, is of uncertain constitu-
tionality.

The Federal Government has ample power
under the Constitution to assure adequate
water supplies to a coal slurry pipeline, State
restrictions notwithstanding. That authority
derives primarily from the commerce and
property clauses of the Constitution. The
former has been interpreted to give the Federal
Government authority over all navigable water
and the latter over water from Federal proj-
ects. Moreover, there is judicial precedent in
support of the preemption doctrine, i.e., where
there is a declared Federal interest in a policy,
State law cannot be permitted to contravene
that policy.

Despite these sweeping powers, Federal of-
ficials have traditionally administered Federal
law in a way that tends to preserve State con-
trols over the distribution of water. Slurry
legislation presently pending before Congress
does not alter this situation. Control over
water supplies is unchanged in some proposed
bills, and in others the use of federally con-
trolled water for slurry pipelines is expressly
forbidden. However, the First lowa HydroElec-
tric Cooperative v. Federal Power Commission
case suggests that the courts may rule that
Federal certification of a coal slurry pipeline
will negate State attempts to restrict
unallocated water to the project even though
Federal statutes seem to reserve control over
water to the States. To the extent the law is
uncertain, the proponent of a coal slurry
pipeline who has been unable to obtain rights
to State water may seek to force such access
through litigation in the Federal courts.

If these matters are to be clarified, Congress
must address three issues through legislation.
First, it must be decided to what extent, if any,
water under Federal control should be made
available for coal slurry purposes. If it is de-
cided that such water should be provided, that
intent should be made unambiguously clear to

the administrators of Federal projects through
legislation. Second, Congress is in a position to
decide the extent to which control of water
resources for a pipeline survives the enactment
of legislation authorizing Federal certification
and regulation of pipelines. Pending legislation
leaves little scope for State regulation of
pipelines. If the intent of Congress is to
preserve meaningful State regulation then the
legislation should spell out what State ad-
ministrators may do to control water for
pipeline use. Third, Congress can determine
the degree to which the Federal Government
will defer to State law in distributing water
from Federal sources.

The basic problem facing Congress is
whether it is desirable and possible to reduce
the uncertainty surrounding water supplies for
coal slurry pipelines while protecting to a
substantial degree existing State jurisdiction
over water sources. (For further discussion of
water law, see Water Law, chapter VI |)

Issue 8

What are the principal relative social
and environmental impacts aside from
economic benefits of railroads and
pipelines as coal carriers? To what ex-
tent can adverse impacts be mitigated?

Water requirements and possibly some tran-
sient effects of construction constitute the
principal source of adverse environmental and
social impacts associated with coal slurry
pipelines (see Issue 6 above), For railroads the
major negative impact is social — the disrup-
tive effect of increased unit train traffic upon
the lives of individuals living or working near
the tracks. That disruption can take a variety
of forms: increased exposure to train noise, in-
terruption of commuting and other automo-
bile traffic, additional accidents at grade
crossings, and interference with cattle
movements on range land.

Some of the adverse impacts that result
from increased unit train activity can be
mitigated. Grade separations permit the safe
movement of vehicle and pedestrian traffic
across tracks. Cattle passes may facilitate the
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movement of herds from one range to another.
New highway and rail construction can be
planned so as not to intersect if at all possible.
New tracks can be laid to avoid residential
areas, and land alongside existing track can be
zoned nonresidential. These “solutions” are
not without their drawbacks. Some, like vehi-
cle grade separations, are expensive, and the
costs are often borne in part by the public. The
utility of grade crossings for cattle is uncertain.
Some impacts must simply be accommodated,
e.g., the nonresidential zoning of town land
alongside the tracks may be necessary where
no practical means are found to reduce ex-
posure to train noise. To a significant degree,
whether the impacts of increased unit train
traffic prove manageable will depend on the
extent to which railroad companies and the
communities and landowners along the tracks
are able to cooperate and work together to
deal with those problems that arise.

Other environmental and social
associated with either coal slurry pipelines or
unit trains, e.g., air pollution, construction im-
pacts, revegetation, and occupational health
and safety, are not particularly serious or are
roughly equivalent for the two modes. (En-
vironmental impacts are covered in chapter
VI with a specific section on Community
Disruption by Railroads.)

Issue 9

impacts

What present Federal or State en-
vironmental protection laws are rele-
vant to potential adverse impacts of
railroads or slurry pipelines?

The major Federal environmental protection
laws relevant to coal slurry pipelines and unit
trains are the National Environmental Policy
Act (N EPA), and the Federal Water Pollution
Control Act (FWPCA). Also applicable, but less
important in this instance, are the Clean Air
Act (CAA), the Noise Control Act (NCA), the
Resource Conservation and Recovery Act
(RCRA), the Safe Drinking Water Act (SDWA),
and for protection of construction and opera-
tion personnel, the Occupational Safety and
Health Act (OSHA).

Under the requirements of NEPA any major
Federal action significantly affecting the en-
vironment must be preceded by an En-
vironmental Impact Statement (E 1S). It is
technically possible at present to construct
and operate a slurry pipeline without a Federal
EIS, since no major Federal action or certifica-
tion is required to initiate service. Increased
train traffic, the basic source of rail-related en-
vironmental problems, also does not require
an EIS. However, a number of activities in
connection with the construction and opera-
tion of both coal slurry pipelines and unit
trains may involve Federal action requiring an
EIS. These include construction or-I Federal
lands, crossing “navigable waters” or “waters
of the United States” (which includes most of
the Nation’s surface waters), and discharge of
wastes into waters of the United States.
Regulatory agencies granting certificates of
Public Convenience and Necessity for exten-
sion or abandonment of service must also file
EISs. Where Federal action is not involved,
pipeline and rail activities will require a State
E IS in some instances,

The waters of the United States are pro-
tected against pollution discharges from coal
slurry pipelines or unit trains under FWPCA.
The FWPCA does not cover ground water,
which will be partially protected by regula-
tions to be promulgated by the Environmental
Protection Agency (EPA) under the SDWA and
the RCRA. For example, SDWA regulations will
govern the underground disposal of waste
water, and RCRA leaching of waste water,
from preparation of the coal slurry or from
dewatering facilities and possible holding
ponds. Railroad and pipeline construction ac-
tivities will be subject to Federal regulations
concerning nonpoint source pollution and ero-
sion runoff.

The Clean Air Act as amended provides for
comprehensive control of air pollution. Under
CAA, EPA has promulgated national primary
and secondary ambient air quality and sta-
tionary source standards and is implementing
regulations for a variety of pollutants. These
are indirectly applicable to coal slurry
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pipelines in that they affect powerplants which
supply electricity to pumping stations. They
are not applicable to locomotive emissions.
Standards concerning particulate matter will
apply to coal dust emissions associated with
the preparation of coal for transport by
pipelines or rail and the operation of unit
trains. Construction of a pipeline or rail line
will, in some States, be subject to standards
and regulations concerning fugitive dust.
Locomotive emissions may be regulated under
State implementation plans.

Other impacts associated with the construc-
tion and operation of one or the other of the
two transport modes and subject to Federal
regulation include train noise under NCA, and
railroad crossing safety under OS HA. Finally,
under some Federal environmental protection
statutes private parties could bring suit to
remedy pipeline- or rail-induced environmen-
tal damage by compelling EPA or other ap-
propriate regulatory agency toenforce the ap-
plicable statute. Several Federal and State pro-
grams are aimed at improving safety and
reducing inconvenience at railroad highway
grade crossings, partially at public expense.
Provisions of the 1976 Federal Highway Act (23
USC 140, 203) are examples. (See Environrnen-
tal Law, chapter VIl)

Issue 10

What present Federal and State laws
are applicable to land acquisition for a
coal slurry pipeline right-of-way? What
legal precedents are provided by other
commodities and transport modes?

The power of eminent domain is inherent in
the authority to govern and is limited only by
the principles of just compensation to the
owner of the expropriated property, the ter-
ritorial jurisdiction of the government con-
cerned, and the requirement that any grant of
eminent domain authority must serve a bene-
ficial public purpose. Statutory limitations
may be imposed in connection with particular
grants of eminent domain authority. Congress
has the power to formulate legislation granting
rights-of-way over Federal public lands, na-

tional forest lands, and through powers of emi-
nent domain, over private and State lands for
pipelines engaged in interstate commerce.

At present no Federal legislation grants emi-
nent domain authority for coal slurry pipe-
lines. Among States west of the Mississippi, six
have enacted eminent domain provisions for
that purpose. Others have no statutes which
could be interpreted as including such authori-
ty, and in the rest a slurry pipeline company
could not be sure it had the power of eminent
domain until the issue was litigated. Recent
State legislation granting eminent domain to
slurry pipelines limits their use of State water
and subjects them to State regulation as a
common carrier. The pipeline must be deemed
to fulfill a “public purpose” within a State to
qualify for a grant of eminent domain power
from any State.

The issue of eminent domain for coal slurry
pipelines arises in large part because railroads
and other landowners, under whose land pipe-
lines would have to cross, have declined to
grant the necessary rights-of-way. In those in-
stances where a railroad holds fee title to its
own right-of-way, it can presently prevent a
slurry pipeline from crossing the tracks. Where
the railroad holds only an easement, it cannot.
In the Western States much of the early rail-
road rights-of-way were acquired under the
Pacific Railroad Acts of 1862 and 1864, and the
type of right-of-way acquired thereunder is in
dispute. Recent court judgments tend to sug-
gest that the railroads received only a limited
fee which would not empower them to prevent
crossing by a slurry pipeline, but further litiga-
tion will be required for a definitive resolution
of the matter. Even if the right to cross rail-
roads is achieved, slurry pipelines will still
have to negotiate rights-of-way from other
landowners, not all of whom will necessarily
be sympathetic.

A precedent for a Federal grant of eminent
domain power to a transportation enterprise
exists in the 1947 Amendment to the Natural
Gas Act, which gave such authority to in-
terstate natural gas pipelines. On the other
hand, the vast network of interstate oil
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pipelines (with one brief exception) together
with ammonia fertilizer pipelines and railroads
have been built with only State eminent do-
main authority.

A comparison of interstate coal slurry
pipelines with interstate natural gas pipelines
indicates that although the granting of Federal
eminent domain to gas pipelines does not man-
date such a grant to coal pipelines, it does fur-
nish a legal precedent if Congress finds such a
grant to be in the national interest.

On the other hand, comparison of coal
slurry pipelines with oil pipelines suggests that
State eminent domain authority may not be as
effective in meeting needs of the former as it
has been for the latter. (This area is discussed
further under Eminent Domain in chapter VII.)

Issue 11

What would be the direct conse-
guences of and alternatives to granting
coal slurry pipelines eminent domain
powers under Federal as opposed to
State law?

Congress has four basic options with regard
to eminent domain for coal slurry pipelines.
The first is to avoid granting authority and
leave the matter to the States. A number of
States have already enacted legislation grant-
ing slurry pipelines the power of eminent do-
main. In order to qualify for this benefit, most
States require that the prospective pipeline
operator obtain a license or certificate of
public convenience and necessity, be desig-
nated a common carrier or public utility serv-
ing a beneficial public purpose, and accept
State regulation regarding rates and access to
State water.

From the perspective of the pipeline
operator, this first option presents several dif-
ficulties. Under the best of circumstances it
will require negotiations with several State
governments, each with somewhat different re-
guirements. More seriously, a slurry pipeline
may have difficulty meeting the beneficial
public purpose test in the State in which it
originates and in those through which it passes

since the coal is not made available to markets
in those States. Consequently, the pipeline
may not qualify for a grant of eminent domain
authority under State law even if such legisla-
tion is on the books. Finally, there is no
guarantee that every State on the route of a
planned pipeline will enact the desired legisla-
tion. If a pipeline must be constructed without
the benefit of eminent domain authority, it will
be much more difficult if not impossible to ac-
quire the needed right-of-way. Some land-
owners may resist any passage or demand exor-
bitant prices. The result will probably be
delays, increased costs, and less efficient
routing.

The second option is to provide eminent do-
main authority under Federal law. Such a grant
of Federal authority would be valid in all
States and would exempt slurry pipelines from
State licensing or certification requirements.
In their place would be one certificate of
public convenience and necessity issued by a
Federal agency. At the same time State regula-
tions not in conflict with constitutional provi-
sions or Federal statutes could still be applied
to the pipeline. Compared to the first option,
this approach should facilitate the construc-
tion of slurry pipelines by reducing both delays
and costs.

The third option involves a conditional grant
of Federal eminent domain power. Such au-
thority would be granted to a pipeline only if
State eminent domain authority were not
available. The States would be allowed a
period of time in which to grant eminent do-
main authority to slurry pipelines on such con-
ditions as might be deemed necessary to pro-
tect the interests of the State. Only if a State
failed to act, or if State legislation proved
inapplicable to a particular pipeline, would
Federal eminent domain authority be pro-
vided.

The fourth option would be to grant the
power of Federal eminent domain for in-
dividual pipeline projects through specific
legislation. This approach would be cumber-
some, but it would allow Congress to deter-
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mine, in each case, the degree to which the na-
tional interest is served.

If it is determined that coal slurry pipelines
should be built, either Federal or State eminent
domain authority would appear to be a neces-
sity. If the objective is to encourage their rapid

development, Federal legislation has some
clear advantages. However, if the intent is to
reserve for the States the power to protect
their interests as they perceive them, then pre
emption by a Federal statute would be
undesirable.



