Appendix B

Statistical Data on the Availability
of Federal Onshore Land for
Mineral Activity in 1975

A. Introduction

One of the most significant and visible constraints on mineral activity on onshore
Federal land has been the removal by statute or administrative action of substantial
tracts of that land from availability under the Federal mineral disposal laws.

Existing agency records make it very difficult to obtain an overal picture of the
amount of acreage that has been removed from availability for minera activity. The
primary source of data on Federal land management is the annua Public Land Statis
tics published by the U.S. Bureau of Land Management (BLM). This BLM document,
however, does not contain cumulative figures on mineral land availability. It lists only
the gross acreage of withdrawal and revocation actions during the fiscal year and
does not indicate what sorts of activities, if any, have been precluded on the with-
drawn land. (Withdrawas are used to transfer jurisdiction over Federa land from one
agency to another as well as to preclude certain activities such as location of mining
claims or issuance of minera leases. ) It aso does not indicate whether the withdraw-
als and revocations overlap other existing withdrawals.

The information necessary to produce an accurate aggregate analysis exists only
in raw form in local agency land records, and neither BLM nor any other agency has
any program or procedures for gathering, compiling, and analyzing such information,
which would seem to be indispensable for comprehensive minerals and land man-
agement.

At the present time, therefore, any attempt to construct an overall picture of Fed-
eral mineral land availability must rely on whatever data is available or can be con-
structed from secondary sources. For example, the statistical data in this appendix
were obtained by: analyzing gross acreages reported for various Federal agencies in
BLM’s Public Land Statistics and internal agency documents (the sources usualy con-
flict); identifying relevant statutes and regulations and analyzing their effect on agen-
cy land; searching for data on acreages affected by each statute in Public Land Statis
tics, hearings or any other source that came to light; and tracking down agency person-
nel who could provide rough estimates of acreages in various land categories.

Although every effort was made to obtain the most accurate information available
and to account for overlaps, the final data reported in this appendix were often based
on rough estimates and assumptions. These estimates and assumptions are explained
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332 . Management of Fuel and Nonfuel Minerals in Federal Land

and the sources for all data are cited in order to facilitate comparison with other re-
cent surveys of Federal mineral land availability. *

Finaly, it should be noted that the figures reported are only approximate and do
not capture the finer details of mineral land availability. For example, some of the
acreage listed as unavailable in 1975 was actually dotted or perhaps even blanketed
with outstanding mineral leases or mining claims that predated the removal of the land
from availability for mineral activity. As of June 30, 1974, mineral leases and prospect-
ing permits covered 82,6 million acres of public domain’and 8.4 million acres of ac-
quired land, *or a total of 91 million acres of onshore Federal land. Only very rough es-
timates were possible of the acreage covered by outstanding mining claims in 1975,
since there was no requirement that such claims be reported to the Federal Govern-
merit. ‘Assuming 3 million nonoverlapping claims in 1975, ‘al covering the maximum
allowable acreage (about 20 acres for both lode and placer claims), approximately 60
million acres were covered by mining claims in 1975. These claims, if valid on the date
the land was removed from availability for further acquisition of mineral rights, can
continue to be developed. The same is true for the mineral leases and prospecting per-
mits.

Conversely, some of the land listed as available with moderate or slight restric-
tions for mineral activity in 1975 was closed or highly restricted for development of
some or al mineras as a result of published policies or ad hoc decisions by loca land
management officials to reject lease applications or discourage mining claimants in
certain areas.’” Although the data in this appendix account for formal and informal
land management policies and actions that are applied fairly uniformly throughout the
Nation to a discrete category of land (for example BLM natural areas), no attempt was
made to account for the numerous local policies and decisions applied to areas of land
not identified with any discrete national category.

The data in this appendix, insofar as possible and unless otherwise noted, reflect
land status during 1975. The compilation of the data was undertaken in 1975 and early
1976 as one of the first tasks of this assessment. There has been no attempt to update
the appendix by keeping track of changes since then.

B. Authority for and Methods of Removing Federal Onshore Land
From Availability for Mineral Activity

Federal onshore land has been made unavailable for mineral activity through

statute, formal withdrawal orders by the Executive, administrative land classification
1744 (Supp. 1977).

‘The Public Land Law Review Commission estimated that there
~vere 5.5 million mining claims as of 1970. Public Land Law Re-

'‘Bennethum and Lee. "'Is Our Account Overdrawn?"* Mining
“ongress J.. September 1975, at 33-48 (hereinafter cited as Benne-
thum and Lee): U.S. Department of the Interior, Mining and Miner-

is Policy, 1976, at 81-93 (1976).

‘U.S. Bureau of Land Management, Public Land Statistics, 1975,
tables 72 and 78 (1976} (hereinafter cited as Public Lund
statistics).

‘Ibid., table 77.

‘Annual reporting. beginning in 1979 for claims located prior to
Jet. 21, 1976, is now required by sec. 314 of the Federal Land Pol-
cy and Management Act of 1976, 90 Stat. 2769, 43 U.S.C.A. §

siew Commission. One Third of the Nation’s Land 130 (1970). A
nore recent estimate placed the total at over 10 million. Benne-
hum and Lee, note 1, at 35, figures 1 and 2.

*For example, the policy decision not to lease certain coal beds
n BLM's Buffalo Creek Planning Unit in Montana, adopted as part
»f the land management plan for the unit and published in U.S.
3ureau of Land Management, Billings District Office, Buffalo
Creek Unit, Land Use Decisions. June 30, 1973, at 1-3 (1973).
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actions or State or private applications that result in segregation or withdrawal under
a particular public land law, or the exercise of administrative discretion in implement-
ing the Federal mineral laws.

Congress has not provided for development of some minerals on certain categories
of land (for example, hardrock minerals on most acquired land that is not under the
jurisdiction of the Forest Service) and has affirmatively acted to exclude certain other
categories of land (for example, national parks, townsites, the National Petroleum
Reserve in Alaska, and, in 1984, wilderness areas) and even entire States (for exam-
ple, Alabama, Michigan, Oklahoma, and Wisconsin) from the operation of one or more
of the Federal mineral laws.

Congress has also delegated to the executive branch the authority to withdraw
land from mineral activity for specified purposes (for example, reclamation projects,
national monuments, and wildlife refuges in national forests), or “temporarily” (until
revoked by the Executive or Congress) for any public purpose. The latter general grant
of authority was made in the Pickett Act of 1910, which, however, did not authorize the
withdrawal of land from exploration for and development of the metalliferous hard-
rock minerals, *

Since at least the middle of the 19th century, the Executive has asserted an im-
plied authority to withdraw land from all mineral activity. The authority was initially
used to establish lighthouses, military posts, and Indian reservations. But it has since
been utilized to accomplish withdrawals for almost every sort of land use. The exer-
cise of the authority was upheld by the Supreme Court in 1915 in the famous Midwest
Qil case, based on an implied acquiescence by Congress in the long-continued exercise
of the authority. *

President Taft, uncertain of the validity of the implied authority, had requested
Congress in 1909 to provide statutory authority for temporary withdrawals. The result
was the Pickett Act of 1910, discussed above. Ever since the Act's passage, there has
been a debate concerning whether it was meant to abolish or limit the President’s im-
plied withdrawal authority. In 1941, after a flurry of correspondence between the
Secretary of the Interior and the Attorney General, the latter issued an opinion stating
that the Pickett Act did not affect the Executive's implied authority to make permanent
withdrawals from all forms of mineral activity. ° However, the debate continued. In
1958, Congress passed the Engle Act to limit the exercise of the implied authority with
respect to withdrawals for defense purposes; after 1958, any new withdrawal for de-
fense purposes (rather than for civil projects) of more than 5,000 acres in the aggre-
gate for any one project could be made only by an act of Congress.”

The implied power was exercised so often in the period between 1910 and 1976
that, had a case arisen chalenging its validity, it doubtless would have been sustained
on the ground that Congress again had implicitly acquiesced in its exercise. Moreover,
in 1971 Congress explicitly directed the Secretary of the Interior to use the President’s

44 U.S.C0 §§ 141, 142 (1970), repealed by Federal Land Man- of Withdrawals and Reservations of Public Domain Lands (1969), 4

agement and Poliov Act of 1976, § 704{a). 90 Stal. 2792 (1976). study done for the Public Land Law Review Commission [herein-
“United States v. Midwest O Co. 236 115,459 (1915). after PLLRC Withdrawals Study).
40 Op. Aty Gen. 71 (1941]. For a complete exposition of the "33 10.S.0. § 156 (1970).

history of the implied withdrawal authority, see Wheatley, Study
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implied authority to withdraw certain land under the Alaska Native Claims Settlement
Act (ANCSA). 'l

Congressional acquiescence ended, however, in 1976 when Congress expressly
repeadled the President’s implied authority insofar as it was based on congressional ac-
quiescence.” Congress also repealed the President’s more limited explicit authoriza-
tion under the Pickett Act.”Both were replaced with an express grant of authority to
the Secretary of the Interior to make temporary, but renewable, withdrawals affecting
all minerals.”

Land is aso made unavailable for minera activity by the segregative effect of ap-
placations for withdrawal, State or private land selections, agency classifications, and
private entries or applications under applicable public land laws. The land applied for
is segregated from minera activity (pending final action on the application, but for no
longer than 2 years if the application is for a withdrawal)]’ to the extent that the pro-
posed withdrawal, entry, or other action would preclude such activity.

In addition to formal withdrawals and segregations, various informa land man-
agement controls are used to restrict access to minerals on Federal land. Mineral leas-
ing is a discretionary activity—the Department of the Interior can simply refuse to
lease any or al minera land. Furthermore, for acquired land, Interior must obtain the
consent of the land management agency (for example, the U.S. Forest Service) prior to
issuing a mineral lease. * Even on public domain land, Interior will not usualy lease
land under the jurisdiction of another agency if the other agency objects, even though
consent is not required.

Mining locations, unlike mineral leasing, are a statutory right on any public do-
main (but not acquired) land not formally withdrawn or segregated from mineral
development. However, although the right to locate claims cannot be denied, access
can be restricted through regulation of mining activities to protect surface resources,
including specification of the mode and route of access (for example, by helicopter),
and through delays or refusals to grant permits for powerlines, processing plants, and
other mining-related facilities.

Decisions not to lease certain minerals in certain areas or to impose specific
restrictions on mining or mining-related activities are sometimes published in genera
form in regulations, land use plans, or agency manuals. Just as often, however, the
decision is neither generalized nor published, but rather made in an ad hoc fashion, ef-
fectively insulated from outside review.

143 11.S.G. § 1616{c) and (d) (Supp. V 1975); S. Rep. 92-581, 92d "Federal Land Policy and Management Act of 1976, § 704(a). 90

Cong.. 1st sess. 44 (1971} {conference report). Stat. 2792 (1976).
“Federal Land Policy and Management Act of 1876, § 704(a), 90 “Ibid., § 204. 43 U.S.C.A. § 1714 (Supp. 1977).
Stat. 2792 (1976). The President may still possess an inherent con- UIhid.
stitutional withdrawal power. See generally PLLRC Withdrawals 30 U.S.C. § 352 (1970); Reorganization Plan No. 3 of 1946, §

Study. note 9. 402, 60 Stat. 1099 {1946).
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C. Tabular Summary by Land Use Category of the
Availability of Federal Onshore Land

The three tables in this section summarize the data developed and discussed in
the following sections on the availability for mineral activity of various categories of
Federal onshore land in 1975.

All relevant Federal onshore land is included in each table. ” There were 703.8
million acres of public domain land and 56.7 million acres of acquired land owned by
the Federal Government in 1975.°The Government also had reserved ownership of all
minerals in 39.4 million acres and of certain of the fuel and fertilizer minerals in
another 23.9 million acres of public domain that had been conveyed to private parties
as of 1975. * Altogether, then, the Government controlled access”to al the minerals in
799.9 million acres (743.2 million public domain, 56.7 million acquired) and to all or
some of the fossil fuel and fertilizer minerals in 823.8 million acres (767.1 public do-
main, 56.7 million acquired. )

Table B.l covers the 823.8 million acres of Federal onshore land for which the
Government controlled access to all or some of the nonmetalic fuel and fertilizer min-
erds (coal, oil, gas, oil shale, native asphalt and bitumen, geothermal, phosphate, and
potash) plus sodium and (in Louisiana and New Mexico only) sulfur,

Table B.2 covers the 799.9 million acres of Federal onshore land for which the
Government controlled access to the “hardrock” or “locatable” minerals (all minerals
other than the nonmetallic fuel and fertilizer minerals, sodium, sulfur if in Louisiana or
New Mexico, and common varieties of sand, stone, gravel, pumice, pumicite, and
cinders).

Table B.3 is similar to table B.2. The only difference is that table B.3 covers hard-
rock mineral activity on the 743,2 million acres of public domain only, while table B.2
covers hardrock mineral activity on public domain and acquired land. Table B.3 is in-
cluded to facilitate comparison of the data in this appendix with data compiled by
other recent surveys of Federal mineral land availability, ® which limited themselves to
public domain insofar as hardrock minerals were concerned.

Each of the three tables classifies land as either formally closed to mineral activi-
ty, highly restricted, or subject to moderate or dlight restriction. The “formally closed”
classification includes land explicitly closed to mineral activity by statute (for exam-
ple, National Petroleum Reserve No. 4 and amost al national parks in 1975) or by a
published land order (for example, wildlife, military, or oil shale land). The “highly
restricted” classification includes land which, while formally open to mineral activity,
is restricted by statutory conditions (for example, powersites), statutory and ad-

CIndian land is not included as Federal land in this report. Cer- million acres have been kept in the tabulation sinee the Govern-

tain Federal land administered by the Bureau of Indian Affairs for ment controls the surface and can greatly affect access to the non-
particular Native uses is included. See sec. E. Federal minerals.

“Public Land Statistics, table 7. The Government does not own “Public Land Statistics. lable 17.
some or any of the minerals in at least 10 million acres of its ac- “See note 18,

quired land. See U1S. Forest Service, Mineral Area Management 'See the surveys cited in note 1.
on National Forest System Lands 25 [1974). Nevertheless, the 10



336 . Management of Fuel and Nonfuel Minerals in Federal Land

Table B.1 .—Auvailability of Federal Onshore Land for Development of Fossil Fuel
and Fertilizer Minerals

Status in 1975*
(Millions of acres)

Moderate or slight

Designated use Formally closed Highly restricted restriction
Military . . . . . . . . 22.9 ( 2.80/~) - - -
Indian (nonreservation) ., ... ... 0.9( 0.1 °/0) -
National parks,etc. . . . . . 24.6 ( 3.0°/0) -
National recreation areas . . . . . . . . ... 1.4 (0,2°/0) 0.2 (0.0°0) 0.4 (0.0°0)
Historic and archeologic . 7 ? ] -
Fish and wildlife . . 19 ( 0.2%) - 29.4 3.6%) -
Endangered species 7 7 -
National forest wilderness . . . . . .. .. ... - 116 1.4%)
National forest wilderness study . . .......... - 15.2 1.8%) -
National forest roadless . ... . . . . 42,5( 5.2°/4)
BLM roadless . . . . 0.1 (0.0°0) 2.0 0,2°/0) 22.8( 2.80A)
Wild and scenic rivers . . . . . ... ... .. 0.1 (0.0°0) 0.9 0.1°0) -
Irrigation projects. . . . . . ... ... ... - 7.6 0,90/0) -
Stockraising and agricultural . . . . . . . . .. - 65.8 (8.0°/0)
Water supply and control . . . . ... ...... 78(799%’,) o 1.5¢( 0;20/0)
Powersites L. — 15.2a( 1.8%) -
Pipeline corridors. . . . 53( 0.6%) — -
ERDA and TVA . . . . . . . . .. .. ... 2.1(0.3%) 0.9( 0.1%) —
Petroleum and oil shale reserves . . . .. ... .. 23.9( 2.9%) 3.7( 0.5%) 0.1 (0.0°0)
Geothermal. . . . . . . . . . — 1.1( 0.1%)
Surface occupancy . . . . .. ... 5.4( 0.7%) 0.5( 0.1%) -
Statewide withdrawals. . . . . . . ... .. ... 1.0( O.I/0)
Forest Service general. . . . ... .......... 104.6 (12.7%),)
BLM general ., . . . . . . .. . = o 06( 0.1% 1369 ( 16.6°/0)
Subtotal non-ANCSA. . . . . . . . . . 96 47(7 1.7%) 81 4(9. 9%) 374.1 (45.4°/0)
Alaska Native selections. . . 492(60%) — 30.8 (3.7°/0)
Alaska State selections ... ... 39.1( 4.7%) — 16.4( 2.0°/0)
ANCSA d-1 . . . . . . . . . . . 71.4( 8.7%) —
ANCSA d-2 . . 65.0( 7.9%) -
Subtotal ANCSA. . . . . . . . . . . .. .. 224.7 (27.3%) - 47.2(5.7%)
Total, ,. . . . ... . 321.1(39.0%) 81.4( 9.9%) 421.3 (51.1

*The Afaska situation was changed in late 1978 by major new executive withdrawals that resuited in no increase (over prior ANCSA withdrawals noted
in this table)y in the land formally closed to development of the fossil fuel and fertilizer minerals. See section O of this appendix
ag g overlaps stricter ANCSA withdrawals and 1s not included in totals.

ministrative conditions (for example, wilderness areas or certain reclamation proj-
ects), or administrative conditions (for example, BLM’s primitive and natural areas) to
such an extent that mineral activity is greatly discouraged, although it sometimes does
occur. The ‘‘moderate or dlight restriction” classification includes all other Federal on-
shore land, which is generally open to mineral activity, athough there will usualy be
some requirement to mitigate the mineral activity’s impact on the surface resources of
the land, or the land may be closed with respect to a few minerals (for example, land
open to location of metalliferous minerals only is classified as being moderately re-
stricted for hardrock mineral activity),
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Table 6.2. —Availability of Federal Onshore Land for Development of Hardrock Minerals

Status in 1975*
(M 1ll ions of acres)

Moderate or Slight

Designated use Formally closed Highly estricted restriction
M i | i t a r y 22.9( 2.9%) —
Indian (nonreservation) 0.9( 0.1%) —
National parks, etc 17.5( 2.2%) 7.1 09%)
National recreation areas 1.4( 0.2%) 0.2 0.0%) 0.4 (0 0°0)
Historic and archeologic ? ?
Fish and wildlife 30.0( 3.8%) 1.3 02%)
Endangered species ? ?
National forest wilderness 11.6( 1.5%)
National forest wilderness study — 15.2( 1.9%)
National forest roadless — 425 (5.3% )
BLM roadless 0.1( 0.0%) 2.0( 0.2%) 228 (2 9°0)
Wild and scenic rivers 09(0.10,) 0.1( 0.0%)
Irrigation projects. 49( 0.6%) 2.7 (0.3°0)
Stock raising and agricultural — - 419 (52°0
Water supply and control 7.8( 1.0%) 1.5 (0.2°0) -
Powersites — 15.2a( 1.9%)
Pipeline corrdors 2.9( 0.4%) 24 (0300
ERDA and TVA " " 3.0( 0.4%)
Petroleum and 011 shale reserves 27.4( 3.4%) 0.3 (0.0°0
G e o] t h e r m a | 1.1( 0.1%) — -
Surface occupancy 54( 0.7%) 0.5( 0.1%)
Statewide withdrawals. 04 (0 0°0) 06(0.1
Forest Service general. 1046 (13.1 ‘0
B L M g e n e r a | 06( 0.1%) 136.9 (17. 1'0
Subtotal non-ANCSA 127.2(15.9%) 48.4( 6.1%) 3524 (44.00.
Alaska Native selections 43.2( 6.2%) 30.8 ( 3.9°0
Alaska State selections — 55,5 ( 6.9%)
ANCSA d- 1 30.0( 3.7%) 41,4 (52% )
ANCSA d-2 65.0( 8.1%)
S ubtotal A NC S A 1442 (18.0°0) 1277 ( 16.0°0)
T o] t a | 271.4 (33.9°0) 484 ( 6.1%) 4801 (60.0°0)
“The Alaska situation was changed in iate 1978 by major new executive withdrawals that, according to rough estimates provided to OTA by the BLM's

Alaska Native Claims Office, resulted in a net increase (aver pnor ANCSA withdrawals noted in this tabley of approximateiy 13 million acres {16 .11
the wand tormally closed to hardrock mineral activity. See section O of this appendix
49 0 owverlaps stricter ANCSA withdrawals and 1s notincluded in totals

D. Military

All lands withdrawn or reserved for the military, except naval petroleum, oil
shale, or coal reserves, are subject to the operation of ‘‘the applicable public land min-
ing and mineral leasing laws," except “‘where the Secretary of Defense, after consul-

tation with the Secretary of the Interior, determines that such disposition or explora-
g inconsistent with the militarv use of the lands so withdrawn or reserved. '*

tinn 1
tIUil 10 111LULIDIS w011l vviiual 10 1iuais y 10311 wr LA

However, the applicable public land mineral leasing laws in 1975 excluded from their
coverage any acquired lands set apart for military or naval purposes, as well as the

43 1L5.0§158(1970).
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Table B.3.—Auvailability of Federal Public Domain for Development of Hardrock Minerals

Status in 1975”
(Millions of acres)

Moderate or slight

Designated use Formally closed Highly restricted restriction
Military . . 16.3( 2.2%) —
Indian (nonreservation) ., . . . ... ........ 0.1( 0.0%) -
National parks, etc. . . . . . . . . . . . .. 12.5( 1.7%) 7.1( 1.0.%) -
National recreation areas " . 1.4(70.2%) 0.2( 70.0%) 0.4(_0.1’%)

Historic and  archeologic

Fish and wildlife . . . . ... ... ........
Endangered

National forest wilderness

National forest wilderness study .,

National forest roadless . . . .
BLM roadless

Wild and scenic rivers

Irrigation  projects. . . . . . . . .
Stockraising and agricultural
Water supply and control

Powersites

Pipeline corridors. P

ERDA and 1 VA .
Petroleum and 011 shale reserves ...
Geothermal . . . . . . ... ... ... .. ...

Surface occupancy

Statewide withdrawals. . . . .. ............
Forest Service general, ...,
BLM general . .

Subtotal non-ANCSA. . . . . . . . . . ..
Alaska Nativeselections. . . .. .............
Alaska Stateselections. . . . ... ... ... ...
ANCSA d-1...... ... . .. ..
ANCSA d-2 .

species

26.1( 3.5%)

0.1( 0.0%)
0.9( 0,1%)

3.0( 0.4%)

0.7( 0.1%)

2.9( 0.4%)
1.4( 0.2%)

27,4( 3.7%)
1.1( 0.1%)

4.9( 0.7%)
0.4(0.0% )

0.6( 0.1%)
99.8(13.4%)
49.2( 6.6%)

30.0( 4.0%)
65.0( 8.8%)

144.2(19,4%)
244.0 (32.8%)

1.3( 0.2%)

11,4( 1.5%)
15.1( 2.0%)

2.0( 0.3%)
0.1( 0.0%)

2.7( 0.4%)

1.5( 0.29%)
15.2a( 2.0%)

0.5(0.1% )

48.1(6.5%)

48.1(6.5%)

42,5( 5.7%)
22,8( 3.1%)

41.9( 5.6%)

2.4( 0.3%)

0.3( 0.0%)

0.6( 0.1%)
77.9(10,5%)
134.6(18,1%)

323.4(43.5%)

30.8( 4.1%)
55.5( 7.5%)
41,4( 5.6%)

127.7(17.2%)
451.1(60.770)

"The Alaska situation was changed in late 1978 by major new executive withdrawals that, according to rough estimates provided to OTA by the BLM's
Alaska Native Claims Office, resulted 1n a net increase (over prior ANCSA withdrawals noted in this table) of approximately 13 million acres (1.7 %) in
the amount of public domain formally closed to hardrock activity. See section O of this appendix

39 0 overlaps stncter ANCSA withdrawals and is not included (n totais.

naval petroleum and oil shale reserves. * Moreover, the Secretary of Defense has gen-
erally determined that land withdrawn for strictly military purposes should be closed
to mineral exploration and development for safety and security reasons.

Excluding the naval petroleum and oil shale reserves, there were 16.3 million
acres of public domain and 6.6 million acres of acquired land withdrawn for strictly
military purposes as of June 30, 1974.*All of this land is listed in the tables in section C
as having been closed to mineral activity in 1975.

230 U.S.C. §§ 181, 352 {1970). Sec. 12{a} of the Federal Coal  leasing of coal on such land is apparently restricted by sec. 12(h)
Leasing Amendments Act of 1876, Public Law 94-377. 90 Stat. of the Act to governmental utilities located in the State containing
1083 (1976). eliminated the restriction against mineral leasing on the land.
acquired land set apart for military or naval purposes. However, ‘Public Land Statistics, table 9.
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Land withdrawn for water resource development projects of the Army Corps of
Engineers is discussed in subsection 1(3). The naval petroleum and oil shale reserves
are discussed in subsection K(l)(a).

E. Indian (Nonreservation)

This category includes only Federal land withdrawn for special Native American
uses (reindeer stations, school sites, fishing areas, livestock reserves, and so forth). It
does not include tribal or individua Native land. Nor does it include Federal land in
Alaska currently being transferred to Alaska Natives, which is discussed in subsection
0(1).

BLM listed 5 million acres withdrawn for Native uses as of June 30, 1974.How-
ever, the withdrawals for 4.1 million of these acres in Alaska were revoked by subsec-
tion 19(a) of the Alaska Native Claims Settlement Act. * The remaining 0,9 million acres
were in the lower 48 States (0.1 million acres of public domain and 0.8 million acres of
acquired land)”and are listed in the tables in section C as having been closed to miner-
a activity in 1975,

F. National Parks, Monuments,
Recreation Areas, and Historic Sites

1. National Parks, Monuments, and Historic Sites

National parks have always been established by express congressional designa-
tion, while national monuments and historic sites have been established either by
statute or by executive action pursuant to authority granted in the Antiquities Act of
1906.” All parks, monuments, and historic sites are under the jurisdiction of the Na-
tional Park Service.

National parks and monuments are statutorily excluded from the operation of the
Mineral Leasing Acts.” It has been held that national monuments designated by the
President pursuant to the Antiquities Act are also closed to location under the Mining
Law. “All but five of the congressionally designated national parks and monuments
were closed by statute to locations under the Mining Law in 1975. All national historic
sites have been closed to mineral activity.

The five national parks and monuments open to locations under the Mining Law in
1975 were Coronado National Memorial, Death Valley National Monument, Glacier
Bay National Monument, Mount McKinley National Park, and Organ Pipe Cactus Na-

[hid. 6 1.8.C.§431(1970).
33 1150, § 1618[a) (Supp. V 1975). See subsec. O[1] of this ap- 3OS 8§ 181,352 (1970).

pendix. “Cameron v. United States, 252 1.S. 450, 459 (1920).
Public Land Statistics, table 9.
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tional Monument.*In Coronado National Memorial and the Glacier Bay and Organ
Pipe Cactus National Monuments, title could be acquired to the mineral deposits only,
exclusive of the land containing them. All five of these units were closed by Congress in
1976 to future locations under the Mining Law, and existing minera rights on patented
or unpatented mining claims within any area of the National Park System were made
subject to regulations prescribed by the Secretary of the Interior “which he deems
necessary or desirable for the preservation and management of those areas. ” Prior to
the 1976 legislation, mining activities were discouraged by administrative actions by
the National Park Service but nonetheless continued at a high level in certain units, for
example Death Valey Nationa Monument.

The five units contained a total of 7. | million acres of Federal public domain land
in 1975. The two units in Alaska—Glacier Bay and Mount McKinley—accounted for
4.7 million of these acres. The 7.1 million acres are listed in the tables in section C as
having been highly restricted in terms of hardrock mineral activity in 1975. They, like
all other acreage in national parks and monuments, were closed to mineral leasing in
1975.

As of June 30, 1974, there were 19.8 million acres of public domain and 5 million
acres of acquired land, or a total of 24.8 million acres, under the sole jurisdiction of the
National Park Service. ” New areas added through December 31, 1975, were in the ini-
tial stages of land acquisition and contained only 431 acres of Federa land. ” The 19.8
million acres of public domain included 19.6 million acres in national parks, monu-
ments, and historic sites and 0.2 million acres in national recreation areas. The 0.2
million acres in national recreation areas are discussed in subsection 2.

The 19,6 million acres of public domain and 5 million acres of acquired land con-
tained in national parks, monuments, and historic sites in 1975 are listed in the tables
in section C as having been closed to mineral leasing and also closed, except for the 7.1
million acres discussed above, to location under the Mining Law in 1975.

2. National Recreation Areas

National recreation areas (NRAS) have been established by both statute and exec-
utive action, generally on land previously or concurrently withdrawn for reclamation
or other water resource development purposes. The water resource development pur-
pose is given a higher priority than recreational use, which in turn usually has a higher
priority than mineral development, except in those areas where the Mining Law re-
mains applicable and mining is therefore a preemptive use. NRAs have been estab-
lished as units of the National Park System and also within areas of the National
Forest System.

In 1975, four of the National Park System NRAs were under the sole jurisdiction of
the National Park Service. Of these four units, only one, the Gateway NRA (3,716 acres

T8 11.S.C. §450v-2(1970), 16 11.S.C. § 4471(1970), 49 Stat. 1817 and Affiliated Areas as of Jan. 1. 1975 (19751,
[1936), 16 U.S.C. § 350 (14970), and 16 11.S.C. § 4502 (1970). respec- “Public Land Statistics. table 9.
tively. “U.S. National Park Service, “"Summary of Acreages. Dec. 31,
“Public Law 94-429, 90 Stat. 1342, 16 [L.S.C. A §§ 1901-1912 19757 [1976) (Big Cypress and Big Thicket National Preserves and
(Supp. 1977). Cuyahoga Valley National Recreation Area).

LS. National Park Service, Index of the National Park System
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of acquired land), was closed by statute to mineral development in 1975.* The Dela-
ware Water Gap NRA (23,050 acres of acquired land) was subject to the operation of
the mineral leasing laws, * and the Lake Chelan and Ross Lake NRAs (166,629 Federal
acres, amost all public domain) were subject to leasing of both hardrock and Leasing
Act minerals, if the Secretary of the Interior found that mineral development would
not have significant adverse effect on the administration of the recreation area. Only
the Lake Chelan and Ross Lake NRAs contain significant acreage; their 0.2 million
acres of public domain are listed in the tables in section C as having been highly re-
stricted with respect to any sort of mineral activity in 1975, since the National Park
Service does not generally favor mineral activity in any of its units.

Nine of the National Park Systems NRAs, totaling 2.9 million Federal acres, were
on public domain land withdrawn for reclamation purposes in 1975 and are included
in the acreage figures given for reclamation land in subsection 1(1). All of these NRAs
were subject to the dominant reclamation use. The Glen Canyon NRA (1.2 million
acres), the Whiskeytown Lake unit of the Whiskey town-Shasta-Trinity NRA (42,422
acres), and, by interpretation, the Lake Mead NRA (1.5 million acres) were open by
statute to leasing of both hardrock and Leasing Act minerals. * The other six NRAs
were open to mining location and mineral leasing to the extent allowed by the underly-
ing reclamation withdrawal. “Although mineral activity is not common in these nine
NRAsS, it does occur: three uranium leases were issued in 1975 in the Lake Mead NRA,
in tributary side canyons of the Grand Canyon being studied for inclusion in the Grand
Canyon National Park and the Wilderness System.*

The two remaining National Park System NRAs were on land withdrawn for other
agencies, “and are included in the acreage figures given for those agencies elsewhere
in this appendix,

There were seven NRAs administered by the Forest Service in 1975. The Hells
Canyon, Oregon Dunes, and Sawtooth NRAs, totaling around 1.4 million acres of public
domain, were closed by statute to any form of mineral activity,'The Flaming Gorge
NRA and the Shasta-Trinity portion of the Whiskey town-Shasta-Trinity NRA, together
totaling around 0.4 million acres of public domain, were open by statute to leasing of
all minerals, including hardrock minerals, subject to the consent of the Secretary of
Agriculture.* According to the Forest Service, mineral activity is permitted in these
two NRAs subject to the appropriate lease conditions. In 1975 there were prospecting
permits for trona (sodium carbonate) and pending permit applications for phosphate

and nil and gag in Flamino Gorge. 'T'ho remaining two National Forest System NRAg in
Qi vl Gauau 540 11 2 14Qag UL /0 10 1 Ui11Qa llll 15 tvwu iva I.l\_l l al 1 uiloolu l_) DlUlll LINAINLLAD 11)

“16 115,06 § 460bh (Supp. V 1975). Acreage figures for the Na- NRAg. 43 CFR § 3500.1-3(1975).
tional Park System NRAs were obtained from U.S. National Park “Arbuckle, Bighorn Canvon {16 U.S.C. § 460t-2 (1970)}. Coulee
Service, Index of the National Park System and Affiliated Areas as Dam, Curecanti, Lake Meredith, and Shadow Mountain.
of Jan. 1, 1975 (1975). “Sierra Club Legal Defense Fund, Inc., press release, Dec. 9.
16156 8§ 460 0-3 and -4 (1970).

16 1.5, §900-1(h] {1970 {Colde 2 (Defense Dey )\ rriment, 16 11.5.0. § 4600« Sunn.

“16 17.5.C. §§ 460dd-2. 460q-5. and 460n-3 (1970 and Supp. V ¢ S
1975). respectively. The Department of the Interior has inter- ary m(! \\ m r(umnn\smn l nm o St m S md \T( INICO).
preted the passing reference to “mineral leasing™ in the statute H16 L 1 §§ 460ge-8, 460¢-8, and 4604a-9 (1970 and Supp. V
establishing the Lauke Mead NRA as authorizing leasing of hard- 1475). re spu tively. Acreages for NRAs other than Hells Cq m\nn
rock as well as Leasing Act minerals, despite the ahsence of any are from ULS, Hams’. Service, “National Forest System, Are
reference to hardrock leasing as is found in the statute ablish- of June 30, 1974, File 1380 (5400 (1975). Acreage for H( lls «
ing the Glen Canvon. Lake Chelan, Ross Lake, and Whiskevtown- \,nm stimated by Forest Service personnel early in 1976,
Shasta-Trinity NRAs. The regulations authorizing hardrock leas- 216 15,0, §§ 46004 and 4604-5 (1970). respectively
mg refer only to the Like Mead and Whiskevtown-Shasta- I'rinity
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1975 were small units in the Eastern United States which perhaps were open to some
mineral activity (the statutes are not clear).*

The tables in section C list 1.4 million acres of Forest Service NRAs as having been
closed to all mineral activity and 0.4 million acres as having been open subject to mod-
erate or dlight restriction in 1975. All of the acreage was public domain.

Other recreational areas have been developed in conjunction with water resource
development projects of the Army Corps of Engineers. These areas are included in the
acreage figures given in subsection [(3).

3. Historic and Archeological Sites and Objects

In addition to the nationa historic sites included in the National Park System dis
cussed in subsection 1, there are many historic or archeological sites, buildings, or ob-
jects on or adjacent to Federal land that are protected by various Federal laws.

The Antiquities Act of 1906 makes it a crime to “appropriate, excavate, injure, or
destroy any historic or prehistoric ruin or monument, or any object of antiquity, ” situ-
ated on Federal land without the permission of the Secretary of the department that
has jurisdiction over such land, and the Act further provides that permission may only
be granted for examinations, excavations, and gatherings undertaken for the benefit
of recognized scientific or educational institutions. * This Act, if strictly enforced,
would apparently prohibit mineral development in any area of Federal land containing
historic sites or objects of antiquity, at least prior to removal and preservation of the
objects in public museums ('‘remova” of sites is another matter).

Other historic preservation statutes and executive orders, which apply to any
Federal or federally licensed or assisted project, activity, or program on or off Federa
land, require historic and archeological surveys prior to commencement of such proj-
ects, activities, or programs, consideration of effects on significant historic and ar-
cheological properties, and, when feasible, salvage of historic and archeological ob-
jects and data.®

The acreage impacted by these statutes, especially the Antiquities Act of 1906,
could be quite large, but no acreage estimate has been attempted.

G. Protection of Fish and Wildlife

1. The National Wildlife Refuge System

Several statutes authorize establishment of particular refuges. In 1934, Congress
gave the President general authority to establish refuges within national forests, with

“Spruce Knob-Seneca Rocks and MountRogers NRAs, 16 U.S.C. 469-469¢ (1970),as amended by Public Law 93-291 ( 1974): Na-

§8§ 460p-4 and 460r-4 ( 1970), respect ively. tional Historic Preservation Act of 1966. 16 U.S.C.§§ 470-470n
“16 U. SC. §§ 432 and 433 ( 1970). (1970): National Environmental Policy Act of 1969, 42 U. S.C.§§
+ 1bid, 433 I(b)(4), 4332 and 4335 ( 1970): PublicLaw 94-429, § 9.90 Stat.

‘“Historic Sites Act of 1935, 16 U.S.C. $$461-467 ( 1970); HistorL- 1343, 16 (J. S.C.A.§ 1908 (Supp.1977):Exec.Order 11593.36 F.R.
cal and Archeological Data Preservation Actof 1960, 16 U. S.C.§§ 8921 ( 1971), 16 U.S.C.§ 470 note (Supp. V 1975).
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uses other than for fish and wildlife purposes being permitted ‘‘so far as such uses may
be consistent with the (fish and wildlife) purposes ., , .”’** Most refuges, however, have
been established by executive action dating as far back as the 19th century, amost al-
ways relying on the President’s implied authority. In 1966, Congress enacted the Na-
tional Wildlife Refuge System Administration Act of 1966 to give formal recognition to
the system and consolidate the authorities relating to the various refuges, reserves,
and game ranges. *The Act states that “the United States mining and mineral leasing
laws shall continue to apply to any lands within the System to the same extent they ap-
ply prior to October 15, 1966, unless subsequently withdrawn under other authority of
law. ”

As of June 30, 1974, there were 26.9 million acres of public domain and 3.9 million
acres of acquired land, or a total of 30.8 million acres, under the primary jurisdiction
of the Fish and Wildlife Service included in the National Wildlife Refuge System, *
Close to 2 million acres of additional land in the system were primarily under the con-
trol of some other Federa agency® and are included in the acreage figures given for
those agencies elsewhere in this appendix,

Few refuges were left open to the Mining Law upon their establishment. Only two
units of the system, the Clarence Rhode Wildlife Range (2.9 million acres) and the Cape
Newenham Refuge (0.3 million acres), both in Alaska, were open in 1975 to locations
under the Mining Law, and even these two units were only partially open: 1.7 million
acres in Clarence Rhode and 0.2 million acres in Cape Newenham had been withdrawn
for Native selections under the Alaska Native Claims Settlement Act of 1971. Five
other wildlife and game ranges, although not finally withdrawn in 1975, were segre-
gated from mining by proposed withdrawals. the Charles Russell, Kofa, Cabeza Prieta,
Charles Sheldon, and Desert ranges.*

In sum, only 1.3 million acres (all public domain in Alaska) were open to locations
under the Mining Law in 1975. These 1.3 million acres of public domain are listed in
the tables in section C as having been highly restricted with respect to hardrock miner-
a activity. The remaining National Wildlife Refuge System acreage was closed to such
activity in 1975. Thus, 25.6 million acres of public domain and 3.9 million acres of ac-
quired land in the system in 1975 are listed in the tables in section C as having been
closed to hardrock mineral activity.

The regulations of the Fish and Wildlife Services prohibit prospecting or remov-
ing minerals from any unit of the National Wildlife Refuge System, except as author-
ized by BLM’s leasing regulations, The BLM regulations prohibit oil and gas leasing on
wildlife refuge lands, except as necessary to prevent drainage of the Federal deposits
because of production on adjacent lands. Oil and gas leasing is also allowed under the
BLM regulations on game ranges, Alaska wildlife areas, and wildlife coordination
lands made available to the States, but only to the extent permitted by agreements

“16 1.5.C. § 694 (1970 Wildhife Service and the Bureau of Land Management, which are

“16 11.S.6. § 668dd (1970). rather included in the 26.9 million acre figure.
Public Land Statistics, table 9. “Bennethum and Lee, note 1. at 44, supplemented by informa-
-ULS) Fish and Wildlife Service, Annual Report of Lands Under tion provided by the ULS. Fish and Wildlife Service. See Solicitor's
Control of the ULS. Fish and Wildlife Service as of June 30. 1975 Opinion M-36702. 74 [.1). 97,102 (1967].
(1975). The 2 million acre figure does not include the 2.4 million “50 CFR § 26.29(1975).
acres in game ranges jointly administered in 1975 by ihe Fish and
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entered into by BLM and the Fish and Wildlife Service. *Leasing of minerals other
than oil and gas is permitted subject to such special stipulations as may be suggested
by the Fish and Wildlife Service™ BLM will seek the Service's advice prior to issuing
any lease and, although not required, will generally follow this advice. The Fish and
Wildlife Service’'s manual states that it is the Service’s policy usually to recommend
against leasing. ” Very few mineral leases exist on units of the National Wildlife Refuge
System, the oft-cited exception being the oil and gas leases in the northern half (ap-
proximately 0.9 million acres) of the Kenai Moose Range in Alaska

The 26.9 million acres of public domain, minus 1.9 million acres withdrawn for
Alaskan Native selections, and the 3.9 million acres of acquired land in the National
Wildlife Refuge System are listed in the tables in section C as having been highly re-
stricted with respect to development of the fuel and fertilizer (Leasing Act) mineras in
1975. The 1.9 million Native selection acres are listed as having been closed.

2. Miscellaneous Wildlife Areas

Numerous withdrawals have been made of wildlife areas that are not included
within the National Wildlife Refuge System. These withdrawals are for wildlife man-
agement or research areas, desert tortoise and pup fish reserves, and so on. At the end
of 1974, this category encompassed close to 0.5 million acres formally withdrawn from
mining locations and removed in practice from mineral leasing.” These 0.5 million
acres are listed in the tables in section C as having been closed to hardrock mineral ac-
tivity and highly restricted for development of other minerals in 1975.

3. The Endangered Species Act

Section 7 of the Endangered Species Act of 1973 directs all Federal agencies to
“take such action necessary to insure that actions authorized, funded or carried out by
them do not jeopardize the continued existence of (species of fish or wildlife in danger
of extinction) . . . or result in the destruction or modification of habitat of such species
which is determined . . . to be critical (to their survival). "* This section of the Act has
aready played a significant role in the delay for severa years of decisions on whether
to issue “preference-right” leases to mine phosphate in the Osceola and Los Padres
National Forests. It undoubtedly will impact a much wider class of minera activities in
the future as areas of “critical habitat” are identified. The acreage impact has not
been estimated.

“43 CFR § 3101.3(1975). *Ibid.. at 43; of. FWS Annual Report of Lands, note 52
~43 CFR § 3501.3 (1975). 16 U.S.C. § 1536 (Supp. V 1975).
“Bennethum and Lee, note 1, at 44,
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H. Other Wild and Natural Areas

1. The National Wilderness Preservation System

a. Introduction. The Wilderness Act of 1964”’created the National Wilderness
Preservation System and designated as the initial components of the system 54 na-
tional forest areas previously classified as “wilderness,” “wild,” or “canoe” areas,
constituting a total of 9.1 million acres, Subsections 4(b) and 4(c) of the Act require
that, except as otherwise specificaly provided in the Act, al areas designated as wil-
derness shall be administered so as to preserve their wilderness character. Roads, in-
stallations, and mechanized equipment are prohibited. However, subsection 4(d) of the
Act specifically provides that, until midnight December 31, 1983,

the United States mining laws and all laws pertaining to mineral leasing shall, to
the same extent as applicable prior to the effective date of this Act, extend to those
national forest lands designated by this Act as “wilderness areas’: subject, how-
ever, to such reasonable regulations governing ingress and egress as may be pre-
scribed by the Secretary of Agriculture consistent with the use of the land for miner-
a location and development and exploration, drilling, and production, and use of
land for transmission lines, water lines, telephone lines, or facilities necessary in ex-
ploring, drilling, producing, mining, and processing operations, including where
essential the use of mechanized ground or air equipment and restoration of the sur-
face of the land disturbed in performing prospecting, location, and, in oil and gas
leasing, discovery work, exploration, drilling, and production, as soon as they have
served their purpose.

Subsection 5(b) provides further that the Secretary of Agriculture shall, “by rea-
sonable regulations consistent with the preservation of the area as wilderness, ” per-
mit ingress and egress to valid mining claims wholly surrounded by wilderness “by
means which have been or are being customarily enjoyed with respect to other such
areas similarly situated.” Subsection 5(c) requires that owners of completely sur-
rounded private land (including mineral patentees) be given either “such rights as may
be necessary to assure adequate access’ or Federal land of approximately equal value
in exchange for the private land.

No new mining locations may be made or mineral prospecting permits or leases
issued after December 31, 1983, in any national forest wilderness.** In addition, *‘sub-
ject to valid existing rights,”" all mineral patents issued after September 3, 1964, must
reserve surface title to the United States. Mineral development can proceed beyond
1983 on any valid mining claim located prior to January 1, 1984, Furthermore, mineral
exploratlon. including prospecting, may continue beyond 1983 in national forest wil-
derness areas “‘if such activity is carried on in a manner compatible with the preserva-
tion of the wilderness environment.”" In fact, the Secretary of the Interior is directed to

develop and conduct a program whereby *'such areas shall be surveyed on a planned,

B USCO§§ TERE-1136 (1970 Solicitor's Opinion M-36702, 74 L1, 97, 48 (1967). However, sub-

“National forest areas added 1o the wilderness system after sequent acts designating additional areas generally contain some
1964 generally are governed by the mining provisions of the 1964 statement to the effect that the newly designated area “shall
Act. That Act preserved lh: operation uf hz mlmng and mineral suh]( ¢t to the provisions of thn \\1]de rness Act governing areas
leasing laws onlv in thos ilderne Cdogienated by thia desianated by that Act as wilderness areas.” e 161050 § 900

ssing taws onlv i thos riess areas Cdesignated by this
At that s, only in Ilu (i I million acres designated i 1964, Z(hl{]‘)/(Il
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recurring basis consistent with the concept of wilderness preservation by the Geologi-
ca Survey and the Bureau of Mines to determine the mineral values, if any, that may
be present. ”

In addition to immediately designating certain national forest areas as wilder-
ness, the 1964 Act also directed that within 10 years a review be made of (i) al na
tional forest areas previously classified as “primitive” (including, at the President’s
discretion, any contiguous national forest areas of predominantly wilderness value);
(ii) al roadless areas of at least 5,000 contiguous acres within the National Park Sys
tem or the National Wildlife Refuge System; and (iii) all roadless islands within the Na-
tional Wildlife Refuge System. Recommendations were to be submitted by the Presi-
dent to Congress regarding the suitability of each such area for inclusion within the
Wilderness System.

The mining provisions of the Wilderness Act do not apply to wilderness areas des
ignated within units of the National Park System and the National Wildlife Refuge Sys-
tem. These wilderness areas, unless otherwise specified in the statute providing for
wilderness designation, are immediately closed to the acquisition of any new mineral
development rights upon inclusion in the system. However, the incremental effect on
mineral activity should be relatively small, since amost all of the areas proposed for
inclusion are already closed to mineral development or are in the process of being
closed by mechanisms outside the wilderness review process.

Of potentially greater significance is the failure to include units of the National
Park System and, particularly, the National Wildlife Refuge System within the ambit of
subsection 4(d)(2) of the Wilderness Act, which permits mineral prospecting and sur-
veys if “carried on in a manner compatible with the preservation of the wilderness en-
vironment” and requires that surveys be conducted “on a planned, recurring basis
consistent with the concept of wilderness preservation by the Geological Survey and
the Bureau of Mines to determine the mineral values, if any, that may be present. ”
Although mineral surveys focused solely on wilderness areas might lead to undue em-
phasis on mineral activity in such areas in comparison with less environmentally criti-
ca (but unsurveyed) areas, Congress might want to make some provision for gathering
of mineral resource information in areas such as parks and refuges that are (or will be)
closed to private mineral activity and often encompass millions of acres apiece.

Wilderness areas are designated only by Congress,

b. National Forest Wilderness.” As noted above, Congress in 1964 designated 54
national forest wilderness areas totaling 9.1 million acres of public domain, Congress
aso mandated the study of and recommendations on 34 national forest primitive areas
totaling 5.5 million acres of public domain, with possible expansion to include contigu-
ous areas.

The primitive area evaluation, including contiguous areas, was completed in
1974, and amost al of the study areas were recommended for inclusion in the Wilder-

"Except as otherwise noted, all data on national forest wilder- Ser. No. 94-41. 94th Cong., 1st sess. 72-88 (1976) (hereinafter Ac-
ness were obtained from Oversight on Access to Minerals on cess Hearings) and from additional information supplied by the
Public Lands, hearings on H.R. 8435 before the Subcomm. on Division of Recreation, U.S. Forest Service, in 1976.

Mines and Mining of the House Comm. on Int. and Ins. Affairs,
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ness System. These recommendations, together with proposals for other areas such as
those included in Public Law 93-622, the “Eastern Wilderness Act, ” had resulted by
February 1976 in the addition of 2.7 million acres of public domain and 0.2 million
acres of acquired land in the national forests to the Wilderness System. Recommenda
tions for designation of another 3.8 million acres of public domain in completed study
areas were pending, None of the designated or recommended acreage was in Alaska.

In addition, pursuant to its basic statutory authority and responsibilities, the For-
est Service initiated an inventory of all other national forest “roadless and undevel-
oped’ areas of 5,000 or more contiguous acres. From an initial list of 1,449 areas total-
ing 55,9 million acres, 274 areas totaling 12.3 million acres were selected in 1973 for
study as potential wilderness areas. As of February 1976, 40 of these selected areas
had been disposed of: 30 were contiguous to primitive areas and were included in the
primitive area evaluation; 6 more were included in the proposal for an Alpine Lakes
Wilderness Area in Washington; 1 was designated as wilderness by the Hells Canyon
National Recreation Area Act; 2 were designated as wilderness by the Eastern Wilder-
ness Act; and 1was eliminated as a study area by the Eastern Wilderness Act. The re-
maining 234 areas totaled approximately 11 million acres of public domain land, in-
cluding 2.6 million acres in Alaska.

In conjunction with a suit brought by the Sierra Club in 1972 seeking selection of
additional roadless areas for study, the Forest Service adopted a policy of managing
the 1,175 unselected roadless areas (constituting some 43.6 million acres) to preserve
their wilderness characteristics pending completion of land use plans encompassing
the various areas, The environmental impact statement accompanying each land use
plan must consider the wilderness alternative for any included unselected roadless
areas. Prior to completion of a land use plan covering such unselected areas, surface
occupancy that is not a matter of statutory right, or extensive surface disturbance
associated with the exercise of a statutory right (for example, construction of access
roads to mining claims or commencement of surface mining operations),””" will not be
permitted without completion of an environmental impact statement. As land use plans
are completed, the unselected roadless areas will be either added to the wilderness
study category or removed from protected status, As of February 1976, eight previous-
ly unselected areas totaling 112,800 acres had been added to the wilderness study
category through the land use planning process, leaving around 43.5 million acres, in-
cluding 18.1 million acres in Alaska, in the unselected roadless category.

Finally, Congress itself had added 17 areas totaling over 0.1 million acres of ac-
quired land and 9 other areas totaling close to 0.9 million acres of public domain to the
mandated wilderness study list as of February 1976.

In sum, at the beginning of 1976 there were 11.8 million acres of public domain (in-
cluding around 0.4 million acres in Hells Canyon and Sawtooth NRAs) and 0.2 million
acres of acquired land designated as national forest wilderness (none in Alaska), 3.8
million acres of public domain in wilderness study areas recommended for designation
(none in Alaska), 11.9 million acres of public domain (including around 0.6 million
acres in Hells Canyon and Sawtooth NRAs) and 0.1 million acres of acquired land in

“Access Hearings, note 62, 4l 78
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other wilderness study areas (including 2.6 million acres of public domain in Alaska),
and 43.5 million acres of public domain in unselected roadless areas (including 18.1
million acres in Alaska),

Locations under the Mining Law are permitted until 1984 on all national forest
public domain land in the Wilderness System, and mining activities can continue (or be
initiated) beyond 1984 on claims validly located prior to 1984. The Wilderness Act sub-
jects mining activities to reasonable regulations consistent with uses of the land neces
sary for mineral exploration and development, including where essential the use of
mechanized ground and air equipment.” The Forest Service's mining regulations re-
quire that approval of a plan of operation be obtained before conducting any prospect-
ing or mining activities that will cause significant disturbance of surface resources,
and before constructing any roads.” These regulations are applicable to all national
forest land but are applied most stringently to wilderness areas and, dlightly less strin-
gently, to proposed wilderness areas, study areas, and unselected roadless areas.
These regulations supersede earlier, stricter regulations applicable only to wilderness
and primitive areas.”

The mining industry asserts that the Forest Service mining regulations are so
stringently enforced in wilderness and wilderness study areas as to discourage any
prospecting or development.” Forest Service records show that as of July 25, 1973, a
total of 2,400 new mining claims had been staked since 1964 in the 9.1 million acres
originaly designated as wilderness, and 200 new claims had been staked in other na
tional forest wilderness areas since their designation.Many claims have also been
staked in primitive and other study areas where there appear to be significant mineral
resources.” Although there are examples of strictly controlled access, including limit-
ing exploration access to helicopters,” there are also examples of the actual com-
mencement of mining operations with road access and mill sites inside primitive
areas.” In general, however, as of July 1973, little actual development had occurred in
wilderness areas because of stringent operating conditions and strong and voca pub-
lic opposition; “only 17 permits had been issued for actual mining.”In 1975, according
to the Forest Service, significant mineral exploration activity was taking place in 7 wil-
derness areas, no primitive areas, and 54 wilderness study areas.”

Although the above figures indicate a substantial amount of mineral activity in
wilderness-related areas in the national forests through 1975, the national forest
public domain wilderness and wilderness study areas, other than those in the Hells
Canyon and Sawtooth NRAs, are listed in the tables in section C as having been highly
restricted for hardrock mineral activity in 1975. The Hells Canyon and Sawtooth areas
are included in the acreage reported for national forest National Recreation areas in
subsection F(2), since both NRAs were closed by statute to minera activity.

The national forest public domain unselected roadless areas were available for
hardrock mineral activity in 1975 subject only to the completion of a land use plan or

“See the language quoted in the text following note 60. “Ibid., at 60.

=36 CFR pt. 252 (1875). ~Ihid.. at 78, 83, 84.

*36 CFR §§ 293.13-.15, 293.17 (1974). “Ibid., at 76. 112-113.

“To Amend the Wilderness Act of 1964, hearing on 5.1010 be- 'Ihid., at 75-76. 78-79, 82-83: ¢f. ibid. at 81-82.
fore the Subcomm. on Minerals, Malterials. and Fuels and the Sub- ‘Ibid., at 17,21, 23, 61.
comm. on Public Lands of the Senate Comm. on Int. & Ins. Affairs, ‘Ihid.. at 26.

93d Cong.. Ist sess. 112{1973). *Access Hearings, note 62, at 84.
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preparation of an environmental impact statement prior to extensive surface disturb-
ance.”These by now are fairly standard requirements for any area of Federal onshore
land, so the national forest public domain unselected roadless areas, except for 1 mil-
lion acres in Alaska subject to Native selections and hence included in the acreage re-
ported in section O, are listed in the tables in section C as having been open to hard-
rock mineral activity with moderate or slight restriction in 1975.

Hardrock minerals on national forest acquired land are leased, as are the fuel
and fertilizer minerals on both public domain and acquired land. Mineral leasing on
national forest acquired land is subject to the consent of the Secretary of Agriculture,
Although the Secretary does not have the same veto power with respect to mineral
leasing on public domain land, his recommendations are aimost always followed by the
Secretary of the Interior. The Forest Service policy in 1975 was either to refuse to
allow any mineral leasing within wilderness or wilderness study areas, or to issue
leases with “no surface occupancy” stipulations. ” Mineral leasing on unselected
roadless areas was subject to the requirements listed in the previous paragraph for
mining locations in such areas. Thus, the national forest wilderness and wilderness
study areas, again exclusive of those in the Hells Canyon and Sawtooth NRAs, are
listed in the tables in section C as having been highly restricted for development of all
minerals on acquired land and for development of the fuel and fertilizer minerals on
public domain in 1975. The national forest unselected roadless areas, again exclusive
of the 1 million acres in Alaska subject to Native selections, are listed as having been
open with moderate or slight restriction to development of all minerals on acquired
land and for development of the fuel and fertilizer minerals on public domain.

¢, National Park System Wilderness. As of the beginning of 1976, only 0.2 million
acres of the National Park System’s statutorily mandated study areas had been desig-
nated as wilderness, but an additional 15.4 million acres had been recommended for
such designation. Potential wilderness additions totaling 0.4 million acres had been
identified but not recommended as yet.” Preliminary proposals had been prepared for
another 3.5 million acres, but, of this group, recommendations were to be deferred on
2.2 million acres (Glacier Bay National Monument) pending a mineral survey and on
0.7 million acres (Lake Mead NRA) pending a reclamation study. Studies had not been
completed on 4.1 million acres in Big Cypress, Big Thicket, Mount McKinley, and Voy-
ageurs National Parks; Canaveral, Cape Lookout, and Cumberland Island National
Seashores; and Glen Canyon National Recreational Area.”Based on past experience,
only a very few acres will be recommended out of the 0.1 million acres in the national
seashores, whereas much of the 4 million acres (3.2 million Federal acres) in the na
tional parks and the national recreation areas probably will be recommended even-
tually.

Almost all of the National Park System areas being studied or recommended for
wilderness designation in 1975 were either already closed to mineral development or
in the process of being closed by mechanisms outside the wilderness review process.

Ihid., at 72, 73-74. 78, as revised January 1976, Acreages include hoth Federal and non-

Ihid.. at 72. Federal land.

ULS. National Park Service, Wilderness Study Program. “"Na- "LLS. National Park Service, Wilderness Studv Program,
tional Park System Wilderness Recommendations.”” Feh. 20, 1975, “Acreages Proposed as Wilderness,” May 14975,
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The exceptions were the Lake Chelan and Ross Lake National Recreation Areas (ap-
proximately 50,000 acres recommended), the Lake Mead National Recreational Area
(712,100 acres identified as suitable in a preliminary proposal), and the Glen Canyon
National Recreation Area (alternatives ranging from 63,000 to 853,000 acres were
presented at public hearings).” However, these areas were already highly restricted
with respect to mineral activity in 1975 (see subsection F(2)).

All of the National Park System wilderness-related areas are included in figures
reported elsewhere in this appendix, as discussed in section F.

d. National Wildlife Refuge System Wilderness. As of the beginning of 1976, only
0.6 million acres of the National Wildlife Refuge System’s statutorily mandated study
areas had been designated wilderness. An additional 7.1 million acres had been rec-
ommended for wilderness designation, but the recommendations for 1.8 million of
these acres (Desert Wildlife Range and Charles Sheldon Game Range) were subject to
completion of mineral surveys for which congressional appropriation of funds had
been requested. Wilderness recommendations had been delayed on 3.9 million acres in
the Nunivak and |zembek units, and wilderness study had been delayed on 13.6 million
acres in the Arctic, Clarence Rhode, Hazen Bay, and Kodiak units, due to the Native
land selection process in Alaska. The 0,2 million acre Upper Mississippi River Refuge,
originally determined to be unsuitable for wilderness designation, was to be re-
studied .80

All units in the National Wildlife Refuge System were already closed or highly re-
stricted with respect to mineral activity in 1975 without reference to their status as
wilderness or wilderness study areas (see subsection G(I)). Therefore, all of the sys-
tem’'s wilderness-related areas are included in the figures reported in subsection G(I).

e. Wilderness Study Program: Overall Status. Table B.4 shows the overall status
of the wilderness study program at the end of 1975, based on the data in this subsec-

tion.
Table B.4.—Status of Wilderness Study Program in 1975
(Millions of acres)
National Forest National ~Wildlife Naitonal Park

System Refuge System System
Total system® ., . . . . . . ... 187.2 30.8 27.7b
Designated wilderness . ... 12.0 0.6 0.2
Recommended . . . . . .. . . 3,8 5,3 15.4
Tentative proposal " " . . - 5.7 3.9
Study areas. .. ., . " . . . 12.0 13.8 3.3
Other roadless ... . . . . . . . . .. . ... 43.5 -

apyublic Land Statistics. table 9
Binciudes 2 9 million acres of land under primary reclamation withdrawals: see subsection F(2)

“1.S. National Park Service, Wilderness Study Program, Febru- “U.S. Fish and Wildlife Service, “National Wildlife Refuge Sys-
ary 1976. tem: Current Status of Wilderness Program, " January 1976.
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2. Bureau of Land Management Roadless Areas

Prior to October 1976 there was no wilderness program for the great bulk of pub-
lic domain under the primary jurisdiction of BLM. However, as with the Forest Service
prior to passage of the Wilderness Act of 1964, BLM on its own had established pro-
cedures for designating primitive and natural areas.”

Areas could be designated under these procedures only if they had been (i) classi-
fied for retention under the Classification and Multiple Use Act, which expired in De
cember 1970; (ii) formally withdrawn or reserved by public land order; or (iii) given
special status by an act of Congress. Designation of an area purportedly had no effect
on its use or management, except as authorized by one of the above three categories of
authority. In actual practice, however, primitive and natural areas were often desig-
nated without reliance on the three listed categories of authority and were strictly
managed for the preservation of their essential characteristics.

The BLM regulations define primitive areas as “extensive natural, wild, and un-
developed areas and settings essentially removed from the effects of civilization”
which have “not been disturbed by commercial utilization and . , , are without mech-
anized transportation. " Of 11 primitive areas designated by the end of 1975, totaling
234,003 acres,“only 2 were formaly withdrawn from mining: 40,400 acres were with-
drawn from the Mining Law but not the mineral leasing acts by Public Land Order
5386; and 2,671 acres were withdrawn from all forms of minera activity by Public
Land Order 5062, Two additional areas of 5,080 and 27,515 acres, respectively, were
segregated from mineral development through classification under the Classification
and Multiple Use Act prior to its expiration. A fifth area of 3,94 | acres was within the
King Range National Conservation Area, where mining is allowed subject to reasonable
protective regulations. The remaining six areas, totaling 154,306 acres, had been
designated and were being preserved without any apparent basis in law or regulation,

The regulations governing public use of BLM primitive areas restricted travel to
“nonmechanized forms of locomotion, " Construction, roads, mechanized equipment,
nontransient occupancy, and the landing of aircraft were prohibited “except in con-
nection with activities necessary in the use of the lands for authorized nonrecreation
purposes.” ® Although minera exploration and development, at least under the Mining
Law, should have been an authorized nonrecreation purpose in 7 of the primitive
areas, BLM officials interviewed in 1976 stated that access for mineral activity would
not be allowed in any of the 11 areas.

An additional 27 areas, totaling approximately 1.5 million acres, had been proc-
essed through BLM’s Management Framework Planning (MFP) process in 1975 and
were being managed for their primitive vaues, although they had not yet been desig-
nated as primitive areas. According to BLM, mining was allowed in these areas. How-
ever, the areas serve as a pool for future designations: 4 of the 11 designated primitive
areas discussed above were in the undesignated, ‘‘managed for primitive values’ cate-
gory in April 1974.

“44 CFR pt. 2070 (1975), 43 CFR§6221.2(1975).
“11.S. Bureau of Land Management, “List of Primitive Areas, +“Information supplied by BLM's Division of Recreation. Jan-
Aug. 27,1975 uary 1976.
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BLM field personnel, based on data compiled from the Unit Resource Analyses
that precede the systematic MFP planning process, also estimated that approximately
3.9 million more acres might eventually qualify for primitive area treatment.” These
3.9 million acres were not subject to any specia protections in 1975.

The BLM regulations” define “outstanding natural areas” as areas of “outstand-
ing scenic splendor, natural wonder, or scientific importance that merit special atten-
tion and care in management to ensure their preservation in their natural condition, ”
and which “usually are relatively undisturbed [and] representative of rare botanical,
geological, or zoological characteristics of principal interest for scientific and re-
search purposes. ” “Natural resources experiment and research areas” are “rela-
tively small areas of land which are used for research or experimental purposes. ”
There were 19 research natural areas totaling 44,676 acres and 24 outstanding
natural areas totaling 276,937 acres as of February 3, 1976.86 As with the primitive
areas, the creation of specific natural areas has been accomplished through such
varied means as exercise of the President’s implied withdrawal power, classification
under the Classification and Multiple Use Act, and simple designation without refer-
ence to any specific authority. No specific acreage breakdown was available for 1975.

The regulations governing the use of natural areas in 1975 were even stricter
than those governing primitive areas, Not only were persons forbidden to “use, oc-
cupy, construct, or maintain improvements unless permitted by law, ” but, even where
permitted, such use, occupancy, construction, or maintenance could not be “in a man-
ner inconsistent with the purpose for which the area is established. “BLM officials
interviewed in 1976 stated that research natural areas were protected to the same ex-
tent as primitive areas (no access for mining), but that only the core physical features
of outstanding natural areas were so protected.

The 76,000 acres withdrawn or segregated as primitive areas and the entire
45,000 acres of research natural areas are listed in the tables in section C as having
been closed to hardrock mineral activity in 1975. The same acreage, except for the
40,000 acres withdrawn by Public Land Order 5386, is listed as having been closed to
development of nonhardrock minerals also. The remaining 158,000 acres in primitive
areas (plus, with respect to nonhardrock mineral activity, the 40,000 acres withdrawn
by Public Land Order 5386), the 1.5 million acres “managed for primitive values, ” and
the 277,000 acres in outstanding natural areas are listed in the tables as having been
highly restricted for development of all minerals. The 3.9 million acres of areas with
primitive potential are listed as having been open with moderate to slight restrictions
on mineral activity.

The primitive, “managed for primitive values, ” potential primitive, and natural
areas discussed above totaled 6 million acres in 1975, none of which were in Alaska
These 6 million acres were part of an estimated 89.5 million acres in BLM roadless
areas (5,000 acres or more) and roadless islands in 1975. Approximately 64 million of
these acres were subject to withdrawals under ANCSA, and they are therefore dis-

"43 CFR pt. 2070 (1975). Nevada, totaling 74,176 acres. These 13 areas are included in the
“Data supplied by BLM's Division of Recreation, February 24 referred toin the text.
1976. At the time, the division was waiting for verification of the 43 CFR§6225.1(1975).

designation and acreage of 13 listed outstanding natural areas in
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cussed in section O of this appendix. Another 0.6 million acres were segregated from
mineral entry by classification under the Classification and Multiple Use Act and are
discussed in subsection M(3). The remaining 18.9 million acres, al in the lower 48
States, were not subject to any specia restriction related to their roadless condition,
and they are therefore listed (together with the 3.9 million acres of primitive potential
areas) in the tables in section C as having been open with moderate to slight restric-
tions on mineral activity in 1975.

The availability of BLM roadless areas for mineral activity was greatly affected
by passage of the Federal Land Policy and Management Act of 1976 (“BLM Organic
Act”) in October 1976. Section 603 of the BLM Organic Act requires that all BLM
roadless areas of 5,000 acres or more and roadless islands, identified as having wil-
derness characteristics, be reviewed within 15 years and recommended as to their
suitability or nonsuitability for congressional designation as wilderness. The Secretary
of the Interior is required to manage such areas, pending a congressional decision on
their designation as wilderness,

SO as not to impair the suitability of such areas for preservation as wilderness, sub-
ject, however, to the continuation of existing mining . . . uses and mineral leasing in
the manner and degree in which the same was being conducted on [October 21,
1976]: Provided, That, in managing the public lands the Secretary shall by regulation
or otherwise take any action required to prevent unnecessary or undue degradation
of the lands and their resources or to afford environmental protection.”

Roadless areas and islands not previously withdrawn from hardrock mineral activity
under the Mining Law are left open to such activity during the period of review unless
subsequently withdrawn for reasons other than preservation of their wilderness char-
acter. Areas designated for preservation as wilderness are to be subject to the same
restrictions and conditions as national forest wilderness. *

3. The Wild and Scenic Rivers System

The Wild and Scenic Rivers Act,”enacted in 1968, created a system of wild,
scenic, and recreational rivers. Land within one-quarter mile of the bank of any wild
river segment is withdrawn from location under the Mining Law and from minera
leasing. Land within one-quarter mile of the bank of any river designated by Congress
for study for inclusion in the system is withdrawn from location under the Mining Law,
but not from mineral leasing, until determined to be unsuitable for inclusion in the
Wild and Scenic River System or until designated and classified by Congress. Although
formally open to mineral leasing, such land will rarely, if ever, be leased. Scenic and
recreational river segments are formally open to mining locations and mineral leasing,
but again mineral leasing will be rare in scenic segments, at least, and mining loca-
tions will be subject to strict regulation.

“43 U.S.CLA § 1782 (Supp. 1977) {emphasis added). Proposed “See subsec. H{1).
management policies have been published at 44 F.R. 2623, 2694 “I611S.CL 8§ 127 1-1287 (1970).
(1979).
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Congress initially designated 8 river segments, totaling approximately 804 miles
in length,’”” as components of the system. About 598 of the 804 miles are on Federal
land, and Federal land accounts for almost all of the 275 miles classified as wild.
Seven river segments, totaling 378 miles overall and 157 Federal miles, had been
added to the system by the end of 1975. The 157 additional Federal miles consist of 99
miles of public domain (of which 64 miles are classified wild) in the Hells Canyon Na-
tional Recreation Area and 58 miles of acquired land (of which 41 miles are classified
wild).

Congress also initially designated 27 river segments for study, of which 3
segments (totaling 460 miles) had been found by the end of 1975 to be not qualified for
inclusion in the system, leaving 24 segments (totaling 3,075 miles overall and about
1,320 Federal miles) under study. In January 1975 another 29 river segments, totaling
2,177 miles overall and approximately 1,341 primarily Federal miles (of which 184
miles were on acquired land and 119 were in units of the National Park System), were
designated for study.

In sum, excluding mileage in the Hells Canyon NRA or in units of the National Park
System that are covered in section F, in 1975 there were 316 miles of Federal river
classified wild, 340 miles classified scenic or recreational, and 2,542 miles under
study. Almost all of this mileage was on public domain rather than acquired land. At
320 acres per mile for the halfmile-wide corridor along these river segments, these
mileages convert to 0.1 million acres classified wild, 0.1 million classified scenic or
recreational, and 0.8 million under study.

The acreage classified wild is listed in the tables in section C as having been
closed to mineral activity in 1975, The acreage classified scenic or recreational is
listed as having been highly restricted. The acreage under study is listed as having
been closed to hardrock mineral activity and highly restricted for development of
nonhardrock minerals. None of the acreage was in Alaska

L Surface Resource Development

1. Irrigation Projects

The Act of October 2, 1888, as amended,”effected an automatic withdrawal from
entry under the mining and other public land laws of all land theretofore or thereafter
actually designated or selected for reservoirs, ditches, or canals for irrigation pur-
poses, until otherwise provided by law. This law remained in effect despite the later
passage of the Reclamation Act of 1902.

Section 3 of the Reclamation Act of 1902*directs the Secretary of the Interior to
withdraw land required for irrigation works contemplated under the Act from public
entry (“first form withdrawals’): it also authorizes him to withdraw all land believed
ﬁl\‘;l(il},'lx based on rough estimates provided by the Division of =44 11.5.C. § 662 (1970).

Resource Area Studies. Bureau of Outdoor Recreation, Depart- “See PLLRC Withdrawals Study. note 9, at 229-231
ment of the Interior, February 1976, #4311.5.0. § 416 (1970).
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to be susceptible to irrigation from such works (“second form withdrawals’). Mining
was originaly barred on first form but not on second form withdrawals.’” In 1932, Con-
gress authorized the Secretary, at his discretion, to open land withdrawn for construc-
tion purposes under the reclamation laws to location under the Mining Law.”In-
terior’s regulations now treat all land withdrawn for reclamation purposes as closed
to location under the Mining Law unless formally opened by the Secretary, and require
the Bureau of Reclamation’s consent to any opening.{”

Land withdrawn for reclamation purposes has been open to mineral leasing since
the passage of the Leasing Act in 1920, athough leases are subject to specia stipula
tions protecting the dominant reclamation use.” As discussed in subsection F(2), na-
tional recreation areas have been superimposed on portions of many reclamation with-
drawals, and for such land further lease stipulations are required to protect the
recreation use (if leasing is allowed).

As of June 30, 1974, there were about 5.7 million acres of public domain and 1.9
million acres of acquired land withdrawn for reclamation purposes, al in the lower 48
States.(”) On 2.7 million acres of the public domain included in certain NRAs (see
subsection F(2)), hardrock minerals were subject to disposition through leasing rather
than through location under the Mining Law, and leases could not be granted if miner-
al development would have a significant adverse effect on the administration of the
land for recreation purposes. These 2.7 million acres are listed in the tables in section
C as having been highly restricted for mineral activity in 1975. The remaining 3 million
acres of public domain and the 1.9 million acres of acquired land are listed as having
been closed to hardrock mineral activity and highly restricted for development of non-
hard rock minerals.

2. Stockraising and Agricultural

Several public land statutes allow acquisition of private title to public land for
agricultural or stockraising purposes, with retention by the Federal Government of all
or some minerals in the subsurface estate, together with the right of anyone to enter
upon such land under the mining or mineral leasing laws to explore for and develop the
federally reserved mineral deposits.”™ The prospector or miner generally must pay the
surface owner for any damages to crops, agricultural improvements, and the value of
the land for grazing or agricultural purposes, or post a bond to cover such damages. "”
This narrow measure of damages, together with the lack of control by the surface
owner over entry on his property and the lack even of any notice prior to entry, has
often led to considerable resistance by surface owners to mineral exploration and de-
velopment activity.”” However, this resistance usually is overcome by payments (not

Cnstructions, 35 LD 216 (1906) Lonev v. Scott. 112 P 172 " Mall, “Federal Mineral Reservations.” 10 Land and Water |
{Ore. 1910} Rev 1{1975).

A3 USCO§ 154 1970). shids Federally: Owned Locatable Minerals, hearing before

A4 CFR subptl 3816 (1975]0 see PLLEC Withdrawals Study, fhe subeomm. on Public Lands of the Senate Comm. on Int. & Ins.
note 9. af 236 Affirs, 918t Cong ISt sess, (1969) For coal onlv, more control

A4 CFR G 3501 3-2(0) (1970 has heen given to the surface owner by sec 714 of the Surlace

“Public Lond Stanistios. table 9 AMining Control and Reclamation Act of 1977, Public Liaw 95 87, 91

“See tor examples the Stockrinsing Homestead Act ot 1916, 43
LS. 5 2909 119570y,

Stat 445, 524 (1977
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legally required) to the surface owner in excess of the statutorily mandated damage
payments.

As of the end of 1975, the United States had reserved all minera rights in 39.4 mil-
lion acres and rights to some or al of the Leasing Act minerals in an additional 23.9
million acres of land homesteaded for agricultural or stockraising purposes. ““All 63,3
million acres were public domain and all but a tiny portion were in the lower 48 States.
All 63.3 million acres are listed in the tables in section C as having been open with mod-
erate to slight restrictions for development of the federally reserved minerals in 1975.

Section 10 of the Stockraising Homestead Act of 1916™ authorizes withdrawals
under the Pickett Act of “Lands containing waterholes or other bodies of water needed
or used by the public for watering purposes’ and also of certain access corridors
(stock driveways) of specified maximum size “necessary to insure access by the public
to watering places reserved hereunder and needed for use in the movement of stock to
summer and winter ranges or to shipping points. ” The waterholes or public water
reserves can be withdrawn from development of all but the metalliferous minerals.
The stock driveways, however, remain open to development of al mineras, subject to
such regulations and restrictions as may be prescribed by the Secretary of the Interi-
or” and subject to. retention of surface title by the United States.” Although stock
driveways “are now often of little practical significance’’’’” to the stockraising indus-
try, 2.5 million acres remained withdrawn in the lower 48 States for stock driveway
purposes at the end of 1974.” However, since access to the underlying minerals is rel-
atively unaffected by the withdrawals, the 2.5 million acres are listed in the tables in
section C as having been open with moderate to slight restrictions for mineral activity.

3. Water Supply and Control

The authority to withdraw waterholes or other public watering places, discussed
in the previous paragraph, was at first exercised by the President on a selective basis.
However, in 1926, a blanket order was issued (“Public Water Reserve No. 107") with-
drawing al land within one-quarter of a mile of any spring or waterhole.” Such land
remained open to metalliferous location. Furthermore, various statutes have author-
ized the withdrawal of specific watershed land in order to protect municipal and other
water supplies. Some of these statutes closed the withdrawn land to mining.’”) Includ-
ing additional watershed withdrawals by the Executive, about 1.5 million acres were
withdrawn for water uses at the end of 1974™ and are listed in the tables in section C
as having been highly restricted with respect to minera activity in 1975.

As of June 30, 1974, there were 0.7 million acres of public domain and 7.1 million
acres of acquired land, amost all in the lower 48 States, dedicated to water resource
development projects of the Army Corps of Engineers.”™ This acreage was closed to
mineral activity in 1975 and is so listed in the tables in section C.

"“Public Land Statistics, table 17. "Bennethum and Lee, note 1, at 43,

43 11.5.C. § 300(1970). “PLLRC Withdrawals Study, note 9, at 182-1849
"See 43 CFR subpt. 3815 (1475). “Ibid., 4t 192-194.

43 1.5.C. §§ 299, 300 (14970). “"Bennethum and Lee, note 1, at 43.
"PLLRC Withdrawals Study. note 9, at 196. “Public Land Statistics, table 9.
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J. Energy Development

1. Powersites

Under section 24 of the Federal Power Act,”“the filing of an application by
anyone for a permit or license for a powersite automatically withdraws the land from
all forms of disposition, including mineral development, In addition, classification of
land as valuable for powersite purposes by the U.S. Geologica Survey (USGS)" effects
a withdrawal of such land under section 24.15 Some powersite withdrawals are made
without reliance on the Federal Power Act, either pursuant to the President’s Pickett
Act authority, in which case the withdrawn land is open to location of metalliferous
minerals, or, on occasion, pursuant to his implied authority. ™

In 1955, Congress opened al powersite withdrawals and reservations not covered
by a power project license or permit to the operation of the mining and mineral leasing
laws. Operations on placer claims, however, may be prohibited or regulated by order
of the Secretary of the Interior. Furthermore, all mineral development activities are
subject to being overridden at any time for power development without payment of any
compensation. ™" Under such a condition, mineral exploration and development activ-
ities will be undertaken at a powersite only if the mineral potential is high and there is
little chance of power development at the site for the projected life of the mine. Never-
theless, 233 location certificates and 211 affidavits of labor were filed during fiscal
year 1975 for mining claims within lands withdrawn for powersite purposes.™

At the end of 1974, there were 15.2 million acres withdrawn as powersites.™
Most of the withdrawn acreage was due to powersite withdrawals, classifications,
and designations by USGS.” One USGS powersite classification, the Ramparts power-
site created in 1965 on the Yukon River in Alaska, accounted for 9 million acres,™
which were overlain by subsequent withdrawals in 1971 under ANCSA: 6.9 million
acres by d-2 withdrawals, 1.3 million acres by d-I withdrawals, and 0.8 million acres
by withdrawals for Native selections. The 9 million acres are included as part of the
15.2 million acres of powersite withdrawals listed in the tables in section C as having
been highly restricted with respect to mineral activity in 1975. They are also included
in the relevant ANCSA listings discussed in section O. The overlap is accounted for in
the subtotals of the section C tables.

2. Pipeline Corridors

In 1971, the Secretary of the Interior withdrew 4.5 million acres for a utility and
transportation corridor across Alaska to the Prudhoe Bay oilfields.”” A subsequent

16 1.S.C. §81811970}, “See PLLRC Withdrawals Study. note 9, at 352, 363, table G.1.

‘Pursuant to its classification authority under 43 U.S.C. § 31 ~'Statement of Jack O. Horton, Assistant Secretarv. Land and
[1970). Water Resources, ULS. Department of the Interior. hearing on
“See PLLRC Withdrawals Study. note 9, at 361, Public Land Withdrawals before the Subcomm. on Public Lands.
“lbid., at 356-358. House Comm. on Int. and Ins. Affairs, 94th Cong., Ist sess., Oct.

F30 1S 8§ 621-622{1970): 43 CFR pt. 3730 (14975). 21,1975 table 2.
““Public Land Statistics. table 84. ~Ihid
‘See Bennethum and Lee, note 1, at 35.
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withdrawal was made for a smaller gas pipeline corridor to Canada, bringing the total
acreage withdrawn for pipeline corridors in Alaska to 5.3 million acres, of which 2.9
million acres were completely withdrawn from mineral activity. The remaining 2.4 mil-
lion acres were open only to location of metalliferous minerals under the Mining
Law.™ All 5.3 million acres are listed in the tables in section C as having been closed to
development of nonhardrock minerals in 1975. The 2.4 million acres open to location of
metalliferous minerals are listed as having been open with moderate to slight restric-
tions for hardrock mineral activity, since amost al of the essential hardrock minerals
(see appendix A) are metaliferous.

3. Atomic Energy

Prior to 1970, land had been withdrawn for the Atomic Energy Commission (AEC)
for testing and research facilities and for control over source materials. The orders
almost always withdrew the land from location under the Mining Law and often ex-
plicitly withdrew it from the leasing laws as well.” AEC had specia authority to issue
leases for uranium source material. By 1974, the AEC'S jurisdiction and authority over
this land had been transferred to the Energy Research and Development Administra-
tion (ERDA), which was itself merged into the new Department of Energy in 1977. As of
June 30, 1974, there were 1.4 million acres of public domain and 0.7 million acres of
acquired land withdrawn for ERDA,”adl in the lower 48 States and al listed in the
tables in section C as having been closed to mineral activity in 1975.

4. Tennessee Valley Authority

The Tennessee Valley Authority was not alowing mineral leasing on its 0.9 million
acres™ of acquired land in 1975.” The 0.9 million acres are listed in the tables in sec-
tion C as having been formally closed to hardrock mineral activity and highly re-
stricted with respect to nonhardrock mineral activity in 1975.

K. Mineral Conservation

1. Petroleum and Oil Shale Reserves

a. Naval Reserves. Seven naval petroleum and oil shale reserves were established
between 1912 and and 1923 to assure fuel for defense purposes. Following the Teapot
Dome scandal in the 1920's, they were administered almost exclusively for conserva-
tion rather than production, until passage of the Naval Petroleum Reserves Production
Act of 1976 which authorized expanded exploration on Naval Petroleum Reserve No. 4
in Alaska (NPR4, redesignated as the National Petroleum Reserve in Alaska on June 1,
1977) and maximum efficient production for at least 3 years from Naval Petroleum Re-
serve Nos. 1, 2, and 3 in the lower 48 States.'

See Bennethum and Lee, note 1, at 45, “Ibid.

PLLRC Withdrawals Study, note 9. at 299-303 Bennethum and Lee. note 1, at 47
Public Land Statistics, table Y ~“Public Law 94-258, 90 Stat. 303, 304-305. 308 [1976).
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NPR4 contains approximately 23.7 million acres of public domain. The other three
petroleum reserves and the three oil shale reserves contain a total of just over 0.2 mil-
lion acres.” All of the reserves are expressly closed to mineral leasing under the Min-
gral Leasing Act of 1920, and therefore all 23.9 million acres are listed in the tables
in section C as having been closed to development of the Leasing Act minerals in 1975.

The status of the reserves with respect to development of the hardrock minerals
was more complex. Although it seems generally to have been assumed that the re-
serves were closed to locations under the Mining Law, all of the reserves other than
NPR4 were established pursuant to the President’s authority under the Pickett Act,
which permits entry for development of metalliferous minerals under the Mining
Law. " The 0.2 million acres in these reserves are therefore listed in the tables in sec-
tion C as having been open with moderate or slight restrictions for hardrock mineral
activity in 1975.

NPR4 itself was established by Executive Order 3797-A pursuant to ‘*the power
vested in [the President] by the laws of the United States. " The order provided that
“the reservation hereby established shall be for oil and gas only and shall not interfere
with the use of the lands or waters within the area for any legal purpose not inconsist-
ent therewith. ” This language by itself does not preclude locations under the Mining
Law, but at most subjects any mining clam or mineral patent to a reservation of depos
its of oil and gas. All of northern Alaska, including NPR4, was withdrawn from mining
and mineral leasing in 1943:** however, this withdrawal was revoked in 1960, leaving
NPR4 in its original withdrawal status.]” Certain portions of NPR4 in the vicinity of
Alaskan Native villages were withdrawn in 1972 from all forms of appropriation, in-
cluding locations under the Mining Law, for Native land selection purposes, and some
or al of the remainder of NPR4 may have been completely withdrawn by other with-
drawals under ANCSA. In short, the net status of NPR4 in 1975 was not clear. How-
ever, NPR4 was unequivocaly closed to entry under the Mining Law early in 1976, ' so
its 23.7 million acres are listed in the tables in section C as having been closed to hard-
rock mineral activity in 1975.

The Department of the Interior has established a narrow buffer zone around the
perimeter of the petroleum reserves where practicable to protect against drainage by
wells on adjacent land. Leasing of oil and gas is precluded in this buffer zone, which
amounted to 0.1 million acres in the lower 48 States in 1974. Since the restriction
only applies to oil and gas, the 0.1 million acres are listed in the tables in section C as
having been open with dlight or moderate restriction for mineral activity in 1975.

b. Other Oil Shale Withdrawals. In 1930, a blanket withdrawal of Federal oail
shale land from mineral leasing was effected pursuant to the President’s authority
under the Pickett Act. Subsequent orders identified particular land in Colorado, Utah,
and Wyoming included in the withdrawal and opened that land first to oil and gas leas
ing and then to sodium leasing.” In 1968, however, the land (totaling 3.7 million acres)

SOMice of Naval Petroleum and Oil Shale Reserves, Depart- CpPublic Land Order 2215, 25 F.R. 12599 (Dec. 8, 1960).
ment of the Navy, History of Naval Petroleum and Oil Shale Re “Naval Petroleum Reserves Production Act of 1476, § 102, 90
serves (1973). Stat. 303 (1976).
JOULS.CO§ 8L {14970) ‘Bennethum and Lee, note 1, at 35,
33 ULSG é 142 (1970] PLLRC Withdrawals Study, note 9. at 166-168,

Cpublic Land Order 82,8 F.R. 1599 (Feb. 4. 1943),
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was withdrawn from metalliferous location under the Mining Law and from sodium
leasing except where there was a finding in a particular case that mining of the sodium
would not have a significant adverse effect on oil-shale values.” The land was thus
open only for oil and gas leasing in 1975, and so the 3.7 million acres are listed in the
tables in section C as having been closed to hardrock mineral activity and highly
restricted (open only for oil and gas) for development of all other minerals in 1975.

2. Geothermal Resources

On February 7, 1967, the Department of the Interior issued a proposed blanket
withdrawal of 86 million acres of public land from the mining and mineral leasing laws
to protect geothermal steam resources. Because of intense congressional opposition to
this proposed withdrawal, it was superseded on March 24, 1967, by a revised applica
tion for withdrawal of 1.1 million designated acres from the mining but not the mineral
leasing laws. Leases were to be issued only if the Secretary found that the proposed
use of the land would not adversely affect the geothermal resource or hinder its
development or utilization, Although the withdrawal application never developed into
an actual withdrawal, the mere fact of application segregated the land from location
under the Mining Law and from leasing except as approved by the Secretary.” The
withdrawal application was modified in 1973 to allow geothermal leasing under the
Geothermal Steam Act of 1970 and was finaly cancelled in June 1976.* However, in
1975 the land was till closed to hardrock mineral activity and highly restricted with
respect to development of all other minerals. The 1.1 million acres are so listed in the
tables in section C.

L. Surface Occupancy

1. Federal Use

Small tracts of Federal land are administered for specific agency uses by a vari-
ety of Federal agencies. Specific uses include airports, lighthouses, air navigation
facilities, post offices, health facilities, prisons, test centers, office buildings, and so
forth."” As of June 30, 1974, close to 0.5 million acres of public domain and another 0.5
million acres of acquired land were dedicated to such discrete uses under the primary
jurisdiction of agencies such as the Agricultural Research Service, the Postal Service,
and various agencies of the Department of Transportation.” These 1 million acres do
not include more extensive surface uses for irrigation projects, water resource devel-
opment projects, and atomic energy research, which are discussed in sections | and J.
Nor do they include withdrawals by the mgor land management agencies of sites for

“Ihid.. at 170; Hearing on Public Land Withdrawals. note 121, g F.R. 22964 (June 8, 1976). .
table 2. “PLLRC Withdrawals Study. note 9, at 342-350.
"PLLRC Withdrawals Study, note 9, at 181-184. “:Public Land Statistics, table 9.
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administrative buildings and public service and recreation facilities, which amounted
to around 1.9 million acres in 1975."

Land used for agency purposes is usualy formally withdrawn from mineral activi-
ty. Even without a formal withdrawal, the land is considered closed to minera activity
if it contains improvements created by or under the authority of the Federa land man-
agement agency.” Thus, the 2.9 million acres discussed in the previous paragraph are
listed in the tables in section C as having been closed to mineral activity in 1975.

2. Non-Federal Use

Various statutes provided for the reservation of townsites on and easements
across the public domain. The total amount of land reserved for such spatial uses in
1975 was approximately 2.5 million acres,” which is al listed in the tables in section C
as having been closed to minera activity, although an unknown portion of the acreage
overlaps acreage discussed elsewhere in this appendix or is formally open to mineral
leasing.

Small (5 acres or less) tracts of Federal land classified as chiefly valuable for resi-
dence, recreation, business, or community site purposes could be leased or sold, until
recently, under the Small Tract Act of 1938.” The minerals in land sold or leased are
reserved to the United States. Under regulations in force in 1975, the reserved miner-
als were formally available for mineral leasing but were closed to location under the
Mining Law. However, there were only 351 acres under lease in 1975 and only 49
acres had been sold during fiscal 1975.” A more significant impact on mineral activity
resulted from the classification of almost 0.5 million acres as available for disposition
under the Act in 1975. Applications for lease or purchase segregate such land from
the operation of the mining and mineral leasing laws. The regulations aso purport to
segregate land classified but for which no application is pending,149 despite the lack of
any apparent statutory authority for such segregation. Due to the regulation, the 0.5
million classified acres are listed in the tables in section C as having been highly re-
stricted with respect to mineral activity in 1975.

Almost 40,000 acres of Federal land were under lease in 1975 under the Recrea-
tional and Public Purposes Act of 1926.” However, the mineral deposits in this land
were reserved to the United States, together with the right to mine and remove such
deposits under applicable laws and regulations.”™ This acreage is not listed in the
tables in section C.

“Bennethum and Lee, note 1at 35, figure 1. Withdrawals by 352 (1970).
the Forest Service for such purposes amounted to over 750,000 +43 11.S.C. §682b (1970).
acres through 1967, See Access Hearings. note 62, at 70-7 1, 43 CFR §2731.6-3(1975).
vlinited States v. Cohan, 70 1.1, 178 (1963): see United States v. s public Land Statistics. table 31.
Schaub. 103 F. Supp. 873 (1. Alaska 1952). aff'd, 207 F.2d 325 (9th “Ihid.. table 89,
Cir. 1951). “43 CFR §2731.2(b)(1975).
“Bennethum and Lee, note 1, at 43; see PLLRC Withdrowals Spublic Land Statistics, table 33,
Study. note 9. table G.4. Land in incorporated cities, towns, or vil- 30 11.5.C. § 869-1 (1970).

lages is not subject to the mineral leasing acts. 30 1LS.C§§ 181,
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M. General

1. Statewide Withdrawals

Congress has withdrawn all the public domain in Alabama, Kansas, Michigan,
Minnesota, Missouri, Oklahoma, and Wisconsin, totaling 1.8 million acres in 1975,*
from the operation of the Mining Law.™ Approximately 1.4 million of these acres were
in national forests and around 57,000 acres were BLM land; the remainder was under
the jurisdiction of other agencies’” and has been discussed in the earlier sections of
this appendix. Of the 1.4 million national forest acres, 1.1 million were in Minnesota
and were available for leasing of both hardrock and Leasing Act minerals subject to
the consent of the Secretary of Agriculture.” However, 0.5 million of these Minnesota
public domain national forest acres were within the Boundary Waters Canoe Area, a
designated wilderness area,’’”’ and already have been discussed in subsection H(l).
Thus, the net result in 1975 of the congressional statutes affecting these seven States
was the closure of 0.1 million acres of BLM land and 0.3 million acres of national forest
to hardrock mineral activity and the availability of 0.6 million acres of public domain
national forest through lease rather than through location under the Mining Law. The
0.1 million BLM acres and 0.3 million national forest acres are listed in the tables in
section C as having been closed to hardrock mineral activity in 1975, but open with
moderate or slight restriction for development of al other minerals. The 0.6 million na
tional forest acres are listed as having been open with moderate or slight restriction
for development of all mineras.

2. Forest Service

As of June 30, 1974, 160.2 million acres of public domain and 27 million acres of
acquired land were under the primary jurisdiction of the Forest Service.”™ Of this
acreage, 69 million acres of public domain and 0.3 million acres of acquired land in
wilderness and roadless areas are discussed and tabulated in subsection H(1); 1 mil-
lion acres of public domain covered by Alaskan Native selections are discussed and
tabulated in subsection O(l); 11.4 million acres withdrawn for various other reasons™
are included in the figures discussed and tabulated in preceding sections of this appen-
dix; and 0.9 million acres in the seven States closed by Congress to operation of the
Mining Law are discussed and tabulated in subsection 1 of this section. This leaves ap-
proximately 77.9 million public domain acres and 26.7 million acquired acres of na-
tional forest land yet to be included in the tables in section C. The United States did not
own some or any of the minera rights in approximately 10.2 million acres of the ac-
quired national forest land in 1975, but mineral activity on such land could be ar-

"Public Land Statistics. table 7. Department of the Interior’s regulations, See 43 CFR § 3811.2-1
~30 U.S.C. §§ 48 (Michigan, Minnesota, Wisconsin), 49 (Kan- (1975).

sas, Missouri) and 171 (Alabama) (1970} 43 U.S.C. § 1098 (1970) "Public Land Statistics, table 9.

(Oklahoma). The mining laws were subsequently applied to cer- "16 U.S.C. § 508b (1970).

tain ceded Indian land in Oklahoma by the Acts of March 2. 1895, “Wilderness Hearing, note 67, at 29-30.

28 Stat. 899, and June 6, 1900, 31 Stat. 680. Four other States con- ““Public Land Statistics. table 9.

taining negligible amounts of public domain (Illinois, Indiana, ""Access Hearings. note 62, at 70-71.

lowa, Ohio) are subject to the operation of the Mining Law, LS. Forest Service, Minerals Area Management on National

although they are omitted from the list of Mining Law States inthe  Forest System Lands 25 (1974).
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ranged through the non-Federal owners of the reserved or outstanding mineral rights.
Thus, the entire 104.6 million acres are listed in the tables in section C as having been
available wit h moderate or slight restrict ions for development of all* minerals in
1975.

3. Bureau of Land Management

The Classification and Multiple Use Act of 1964, which expired in December
1970, authorized the Secretary of the Interior to classify and manage lands under the
exclusive jurisdiction of BLM for multiple use, including specification of dominant uses
and preclusion of uses inconsistent with the dominant use specified for any particular
area.” Classification or proposed classification segregated the land involved from
mining locations and mineral leasing unless otherwise specified. There were 3.9 mil-
lion acres segregated from mining locations but not mineral leasing by classifications
under this Act.” Of these, 3,246,624 acres were in Alaska and were covered in 1975
by the subsequent withdrawals under ANCSA, "){ which are discussed in section O. An
additional 32,595 acres were included in designated BLM primitive areas, which are
discussed in subsection H(2). The remaining 0.6 million acres were still considered to
be segregated from mining in 1975. They are listed in the tables in section C as having
been closed to hardrock mineral activity and highly restricted with respect to develop-
ment of all other minerals in 1975.

The total amount of Federal land under the exclusive jurisdiction of the BLM as of
June 30, 1974, excluding Naval Petroleum Reserve No. 4 in Alaska, was 447.3 million
acres,”™ of which al but 134.6 million acres of public domain and 2.3 million acres of
acquired land™ have already been discussed or will be discussed in the next sections.
These 136.9 million acres are listed in the tables in section C as having been open to
mineral activity with slight to moderate restrictions in 1975.

N. State Selections and Private Entries Except for Alaska

The acts granting statehood to former territories have granted to each newly ad-
mitted State the right to select a certain amount of public domain for various specific
and general purposes. The selected land passes from Federal to State ownership. Upon
initial selection, the land is segregated from any other form of disposition under the
public land laws, including mining or mineral leasing. Actua title passes when a land
patent is issued. Small amounts of Federal land continue to pass into private owmer-
ship under the homestead and other public land laws, and entries or applications

under those laws also segregate the land

“Hardrock as well as Leasing Act minerals can be leased onall
or almost all national forest acquired Lkind. See Reorganization
Plan No. 3 of 1946, § 402, 60 Stat, 10949 {1944,

" TH Stat 986 (1464

" Bennethun and Lee note 1oat 42,

*Ihid.

‘Public Land Statistios, tiables 9 and 10,

“The 1346 million and 2.3 million figures were calculated by

subtracting all other acreae figures in the tables in sec, G except

for the homestead acreage (which constituted all hut 2.5

from mineral activity. However, pending

5 million of

the acreage reported under Stockraising and Agricultural), from
the total Federal public domain and acquired acreage hsted in
Public Land Statistics, table 7. The resulting total figure of 136.9
million acres. plus the 24.3 million acres i BN roadless areas
not designated as primitive or natural discussed in subsec, H{2). is
amazingly close feonsidering the nature of the calealations in this
appendix) to the 158.8 million acres listed as vicant funreserved)
BLM land in ibid.. table 10
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State selections and entries outside Alaska totaled less than 50,000 acres in 1975, so
no entry was made in the tables in section C.

O. Alaska Land Disposal and Classification

The Alaskan land situation is extraordinarily complex. The Federal Government
originally owned all of Alaska, having purchased it from Russia in 1867. By the beginn-
ing of 1976, when the statistics in this appendix were compiled, approximately 90.6
million acres of public domain and 18,000 acres of acquired land, covered in the pre-
ceding sections of this appendix, had been designated for military use (2.4 million
acres), Native reservations (O.1 million acres), national parks and monuments (7 mil-
lion acres), wildlife refuges (22.2 million acres), national forests (20.7 million acres),
the Ramparts water powersite (9 million acres), pipeline corridors (5.3 million acres),
National Petroleum Reserve No. 4 (23.7 million acres), and surface occupancy for Fed-
eral facilities (0.2 million acres).”” One million acres had passed into private owner-
ship. The remaining 273 million acres, as well as some portions of the existing Federal
reserves, were the subject of an extensive land selection process, with around 104.5
million acres scheduled to go to the State under the Alaska Statehood Act and approx-
imately 44.8 million acres scheduled to go to the Natives under the Alaska Native
Claims Settlement Act (ANCSA).”*When selections are completed, the Federal Gov-
ernment will own about 215 million acres, or about 59 percent of the total onshore land
in Alaska

1. Native Selections

At the end of 1975, approximately 80 million acres were withdrawn from avail-
ability for minera activities under the Federal mineral laws as a result of Native selec-
tions. Around 44.8 million of these acres will eventually pass into Native ownership.
Although this acreage will no longer be available under the Federal mineral laws, it
will be available for development or disposal as the Natives see fit. The Native regional
corporations will control access to minerals on the 40 million acres conveyed under
sections 12, 14, and 16 of ANCSA, and several of them will likely favor development,
since they have emphasized mineral potential in making their land selections. In fact,
some of them have obtained extensive mineral surveys of land available to them for
selection, usually in return for certain development rights in the land eventually
selected. Other Native groups will control access to minerals in the 4.8 million acres
conveyed under sections 18 and 19, and, since these acres will often encompass
culturally significant areas, these groups may be somewhat less favorable to mineral
activity.™

ANCSA’S mineral revenue distribution scheme may act as a disincentive to devel-
opment of some mineral deposits. Under the Act, mineral revenues from each region

“Public Land Statistics, table 10. 10Office of Technology Assessment, U.S. Congress, Analysis of
*“See ibid., table 9. and the preceding sections of this appendix. Laws Governing Access Across Federal Lands: Options for Access
g3 LS., §§ 1601-1624 (1976). in Alaska 119-121(1979).
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are shared among all 13 regional corporations, with only 30 percent being retained by
the regional corporation whose land is being developed.

Of the 40 million acres of subsurface (mineral) rights to be controlled by the re-
gional corporations, around 3.5 million acres will underlie Federal surface and there-
fore may be subject to certain restrictions on mineral activity by the Federal surface
management agency. The split or severed surface and subsurface ownership results
from Native selections of land within the National Wildlife Refuge System and within
Naval Petroleum Reserve No. 4. The United States retains the subsurface rights in
such land,” but the appropriate Native regional corporation is authorized to select in
lieu subsurface estate in an equal acreage from other Federal land available for selec-
tion in the region, if possible.

Rough data available in early 1976 indicated that Native groups had selected at
least 1.9 million acres of surface inside the National Wildlife Refuge System and 1.6
million acres inside Naval Petroleum Reserve No. 4 (NPR4). As a result, the regiona
corporations have selected at least 3.5 million acres of in lieu subsurface estate under-
lying federally retained surface outside the refuges and NPR4. '7

The severed estate situation could restrict mineral activity with respect to both (a)
the Native subsurface estate outside the refuges and NPR4 (if the subsurface underlies
Federal surface subject to protective management practices) and (b) the Federal sub-
surface inside the refuges and NPR4 (if the subsurface underlies Native surface
deemed important for subsistence or cultural purposes), However, the Federal sub-
surface in both the refuges and NPR4 was aready closed in 1975 to activities initiated
under the Federal mineral laws.

Mineral activity could also be inhibited on some of the almost 16 million acres
granted directly (surface and subsurface) to the regional corporations under section
12, since such selections, except from “deficiency” land, are required to be made in a
checkerboard (by township) manner. However, the effect on mineral tract assemblage
should not be nearly as adverse, in most instances, as the effect of the similar checker-
boarding (by section) of Federal and railroad lands in the lower 48 States, since a
township contains 36 sections (each section is a square mile) and is therefore large
enough to avoid most problems of fragmented ownership.

In summary, the ANCSA Native selection process resulted in around 80 million
acres being closed at the end of 1975 to mineral activity initiated under the Federal
mineral laws (excepting preexisting rights). However, much of this acreage was avail-
able in various degrees for mineral exploration through contracts with the soon-to-be
(Native) owners of around 44.8 million of the acres.

Approximately 4.8 million of the 80 million acres were almost certain selections of
former Native reserves and individual alotments under sections 18 and 19 of ANCSA.

‘Land selected within a national wildlife refuge also remiins surface rights in all land selected by regional corporations and
subject to the Taws and regulations governing use and develop- some {and selected by village corporations (under subsection
ment of such refuge. In effect, the Federal Government retains 12{b))in wildlife refuges or Naval Petroleum Reserve No. 4.
almost complete control of the surface and subsurface. However, ‘Acreage figures and other information presented in this sec-

one possible reading (not accepted by the Government) of the rele- tion of the appendix were oblained from the Department of the In-
vant sections of ANCSA would allow the Natives to obtain sub- terior, unless otherwise noted.
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Since the Native villages and individuals will receive title to the subsurface as well as
the surface and are expected to be more protective of specific cultural and subsistence
values than the regional corporations, the entire 4,8 million acres are listed in the
tables in section C as having been moderately restricted with respect to mineral activ-
ity in 1975.

The regional corporations will control the subsurface estate in the remaining 40
million acres of eventual Native land, Only about 26 million of these acres were fairly
certain at the end of 1975: approximately 17 million acres of village corporation selec-
tions and 9 million acres of required (checkerboard) regional corporation selections,
These 26 million acres are listed in the tables in section C as having been available for
mineral activity subject to slight or moderate restrictions in 1975.

The remaining 14 million acres of subsurface estate to be controlled by the re-
giona corporations will come out of the 49.2 million acres of remaining selections esti-
mated to exist at the end of 1975. Although some private mineral exploration was
underway in 1975 on these 49.2 million acres as a result of Native contracts that pro-
vided the explorer with funds or future development rights, this acreage is listed in the
tables in section C as having been closed to mineral activity in 1975.

The 80 million acres of Native selections included approximately 1 million acres in
existing national forest™and 2.6 million acres in areas selected by the State of Alaska
The overlap is handled in the tables in section C by reducing the “National forest road-
less” and “Alaska State selections’” acreages. Although the Natives also selected at
least 1.9 million acres in the National Wildlife Refuge System and 1.6 million acres in-
side Naval Petroleum Reserve No. 4, no reductions were made in the “Fish and wild-
life” and “Petroleum and oil shale reserves’ acreages reported in the tables in section
C, since the Federal Government retains the subsurface estate in those areas and the
Natives selected in lieu subsurface estate elsewhere.

2. The National Conservation Systems (d-2 Withdrawals)

Subsection 17(d)(2) of ANCSA directed the Secretary of the Interior to withdraw
up to 80 million acres of unreserved public land in Alaska that he deemed suitable for
inclusion in the National Park, Forest, Wildlife Refuge, and Wild and Scenic Rivers
Systems, The Act required the land to be withdrawn from all forms of appropriation
under the public land laws, including the mining and mineral leasing laws, from State
selection under the Alaska Statehood Act, and from selection by Native regional cor-
porations, except to the extent the withdrawal overlapped the statutory subsection
11(a) withdrawals for Native selection purposes, in which case Native regional and vil-
lage corporation selections were allowed, The Secretary withdrew a full 80 million
acres.

On December 17, 1973, Secretary Morton recommended that 83.5 million acres be
added to the four conservation systems in Alaska. Approximately 65 million of the 83.5
million acres were lands previously withdrawn pursuant to subsection 17(d)2). The
subsection 17(d)(2) withdrawal remained in effect as to such lands until December 18,

"YAccess Hearings, note 62, at 77,
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1978. The subsection 17(d)(2) withdrawal terminated on December 18, 1973 for the 15
million acres not recommended. The other 18.5 million acres recommended for inclu-
sion were lands that had been previously withdrawn pursuant to subsection 17(d)(1), to
be discussed in subsection 3 below. Thus, the net effect of the “d-2” withdrawa at the
end of 1975 was 65 million acres closed to mineral activity.

In late 1978, subsequent to the compilation and analysis of the statistics
presented in this appendix, major new executive withdrawals and reservations, total-
ing some 120 million acres, were made in Alaska. Approximately 110 million acres cov-
ered by congressional or administration conservation system proposals were with-
drawn by the Secretary of the Interior from settlement, sale, entry, location, or selec-
tion under the public land laws, including the Mining Laws. Eleven million acres of ex-
isting national forest were similarly withdrawn upon application by the Secretary of
Agriculture. Subsequently, 56 million of these 120 million acres were reserved as na
tional monuments by President Carter. All of this land was already closed to mineral
leasing as a result of the “d-1" withdrawals discussed in subsection 3 below. Thus, the
new withdrawals and reservations did not result in any increase in the amount of
Federal land withdrawn from availability for development of the fossil fuel and fer-
tilizer minerals. Most of the 120 million acres had also been previously closed to al en-
tries under the Mining Law as a result of the earlier “d-2” or “d-I” withdrawals. Ac-
cording to a rough estimate provided to OTA by BLM’s Alaska Native Claims Office,
the new withdrawals and reservations resulted in a net increase (over prior withdraw-
als) of approximately 13 million acres in the amount of Federal land formally closed to
hardrock mineral activity.

3. “Public Interest” (d-1) Land

Subsection 17(d)(I) of ANCSA directed the Secretary of the Interior to “review the
public lands of Alaska and determine whether any portion of these lands should be
withdrawn under authority provided for in existing law to insure that the public inter-
est in these lands is properly protected. ” The subsection authorizes him “to classify or
reclassify any lands so withdrawn and to open such lands to appropriation under the
public land laws in accord with his classifications. ”

During 1972, the Secretary withdrew almost all unreserved public land in Alas-
ka.”Most of these so-called “d-I" withdrawals simply backed up other withdrawals,
such as the statutory withdrawal for Native selection purposes. Thus, any areas not
selected by the Natives or recommended for inclusion in the four conservation systems
remain withdrawn under subsection 17[d)(l) despite the termination of the more spe-
cific withdrawals. There is no time limit on the d-I withdrawals.

The d-I withdrawals generally permit location of only metalliferous minerals
under the Mining Law and do not permit mineral leasing. Some of the “backup” d-I
withdrawals, for example those backing up the statutory section 11 withdrawals for
Native selection, do not permit any mineral activity. Thus, when the statutory section

Public. Land Orders 5169-5188, 37 F.R. 5572-5591 (1472), as 1972) and Public Land Order 5418, 39 F.R. 11547 {1974)
amended by, e.g.. Public Land Orders 5250-5257 (September
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11 withdrawals terminated in 1975, the approximately 30 million acres of unselected
land reverted to a backup d-I status that did not permit any mineral activity. These 30
million acres are listed in the tables in section C as having been closed to mineral
activity in 1975.

The total d-1 acreage in 1975 was calculated by subtracting withdrawals for all
other purposes from the total Federal onshore Alaska acreage. The resulting d-I acre-
age was 71.4 million acres. Subtraction of the 30 million d-1 acres backing up prior
Native selection withdrawals, discussed immediately above, leaves 41.4 million acres
considered to be closed to mineral leasing and subject to moderate or slight restric-
tions on location under the Mining Law (since they remained available for location of
metalliferous minerals, and all but one of the essential locatable minerals discussed in
appendix A is metalliferous).

4, State Selections

The Alaska Statehood Act, as amended,” provided 102,550,000 acres in general
grant selections and 800,000 acres of community expansion and recreation selections
as grants of land to the new State. An additional 1.1 million acres of mental heath fa
cility and school lands were granted prior to statehood and were confirmed by the
Statehood Act. The State also owns an estimated 35 million to 45 million acres of sub-
merged land beneath the surrounding territorial sea.'”

Prior to ANCSA’S enactment the State had either selected, received tentative ap-
proval for patent to, or received patent to about 26 million acres of land under the
Statehood Act.””One month after the enactment of ANCSA, during the 90-day with-
drawal of all unreserved land accomplished by subsection 17(d)(I) of ANCSA, the
State made an attempted selection of its remaining entitlement—approximately 77 mil-
lion acres. The Secretary of the Interior subsequently withdrew much of this acreage
under subsection 17(d)(2) for the mandated four conservation systems study. A com-
promise eventually resulted in the State retaining 42 million acres of its attempted
selection and relinquishing 35 million acres, while Interior transferred 14 million
acres out of the subsection 17(d)(2) category and replaced them with other acreage. At
the end of 1975, the State had selected a total of 70.1 million acres, of which 15.3 mil-
lion had been patented to the State and another 13.1 million had been tentatively ap-
proved for patent,

A limited amount of the 26 million acres selected by the State prior to ANCSA’'S
enactment was made available for Native selection under paragraphs 1l(a)(2) and
12(@)(I ) of ANCSA. It is estimated that 2.6 million of these acres will pass into Native
ownership. Therefore, the actual effective total of State selections was 67.5 million
acres at the end of 1975. The State’s selection of its remaining 37 million acres must
await opening of additional desirable land to such selection.

The State has sought to select land with the highest mineral and other resource
potential. The State managed to select 68 million acres, or amost two-thirds of its en-

72 Stat. 339 (1958), as amended, 77 Stat. 223 (1963). "“H.R. Rep. No. 92-581, 92nd Cong., 1st sess. 39 (1471).
"Public Land Statistics. table 4.
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tittement, with a minimum of constraint upon its choice. It owns the Prudhoe Bay oil
fields in addition to the submerged land, and it is believed to have selected some of the
areas with the greatest hardrock mineral potential. It appears that the State will
allow, and even encourage, responsible and orderly development of its mineral
resources,

Under section 6(g) of the Alaska Statehood Act, the State may execute conditional
leases and make conditional sales of tentatively approved land. The State has allowed
some conditional leases to be issued Furthermore, although land selected but not ten-
tatively approved is legally closed to mineral development under Federal law, the State
is allowing mining claims to be located on such land and then relocated under State
law when State title has been obtained.””” A special land use permit is required for the
use of heavy equipment, including heavy mining equipment, on State land.

The 15.3 million acres already patented to the State at the end of 1975 were no
longer Federal land and ordinarily should not be included in the accounting of Federal
land in this appendix. However, since the published BLM land statistics, which were
the basis for the total Federal acreage data used in this appendix, showed only 13 mil-
lion acres of non-Federal land in Alaska in 1975, of which 1 million acres were
privately owned, only 12 million of the 15.3 million State-owned acres were treated as
non-Federal; the remaining 3.3 million patented acres were treated as if they were still
Federal land subject to tentatively approved State selections. Thus, there were (for our
purposes) 55.5 million acres of Federal land subject to State selections that had not yet
been patented. Of these selected but unpatented lands, 16.4 million acres had been
tentatively approved and 39.1 million acres were unapproved.

All 55.5 million acres of State selected land are listed in tables B.2 and B.3 as hav-
ing been open with moderate or slight restrictions for location of hardrock minerals
under State law in 1975. The 16.4 million acres of tentatively approved State selec-
tions are listed in table B.1 as having been open to mineral leasing for the fossil fuel
and fertilizer minerals under State law, while the 39.1 million acres of selected but
unapproved land are listed as having been closed.

11 Aliska Adm. Code § 861151974 "Public Land Statistics. table 7.



