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Chapter VIII

RAILROAD LABOR AND SAFETY

INTRODUCTION

The majority of Canadian rail labor organiza-
tions are represented by a bargaining group
called the “Associated Railway Unions. " This
organization brings together 18 unions under its
umbrella. It represents the largest single bar-
gaining unit in Canada. ] The Canadian Railway
Labour Association represents the same unions
for al purposes (including safety) other than
collective bargaining, The Association consists
of five mgjor groups. They are:

. Nonoperating employees . . . ... ... 55,800
» shopcraft employees . . . .. e 18,800
« United Transportation Union
—trainmen . .......... e 14,500
—enginemen . . ....... ... 1,646
. Brotherhood of Locomotive
Engineers. . ................ 4,6002

The United Transportation Union, the Brother-
hood of Locomotive Engineers, and the shop-
craft unions are associated with the unions of
these names in the United States.

Collective bargaining has existed within the
Canadian railroad industry amost since its be-
ginning. Railroad employees were organized
aong craft lines. For many years they negoti-
ated with railroad management as individual
entities. Before 1947, an Act of Parliament com-
pelled labor and management to negotiate peri-
odically.’As a result of a series of disputes, cen-
tering largely on the subject of wages, and a

'A Report on Canadian Passenger Rail Services (Department of
Transportation, 1976).

*Figures taken from Stephen G. Peitchinis, Labour-Management
Relations in the Railkeay Industry. Task Force on Labour Rela-
tions, Study 20 (Ottawa: Privy Council Otfice, 1971).

'Ibid. p. 230.

strike in the 1950's, significant changes in labor-
management relations began to occur. A move-
ment toward joint negotiations gained momen-
tum.

The safety of operating employees, locomo-
tive engineers, conductors, and trainmen while
operating trains is regulated by the Canadian
Transport Commission (CTC). The safety of the
rest of the rail employees is under the jurisdic-
tion of Labour Canada. However, the jurisdic-
tional clarity is somewhat clouded by the fact
that Labour Canada has jurisdiction over the
safety conditions of the operating employees
workplace environment during their off-hours
(e.9., while they are laying over on a lon,trip).
Labour Canada also has jurisdiction over the
workplace of such employees as dining car em-
ployees even when the train is operating.

Labour Canada approaches its responsibilities
for developing safety standards as much as it
can from a generic point of view by considering
problems common to al industries rather than
considering problems on an industry-by-indus-
try basis. The Department of Labour is current-
ly in the process of developing a set of regula-
tions that will standardize a minimum level of
safety to be applied across al industries under
its authority, CTC has not promulgated safety
regulations related to the conditions of work for
the operating employees under its jurisdiction.’

‘The lack ofregulationot the satety of those railway employees
u rider the jurisdictionot CTCis a current source ot disagreemen t
between the Department of Transportationand the Department ot
Labour. The Department of Labour feels that regulations are nec-
t>+ ryandthati tshouldassumethejurisd iction, or a | terna t i ve | vy,
that the Department of Transportationshould adoptits regula -
tions. The unions are supporting the Department ot Labour’s posi -
tron.
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LABOR/RAILROAD RELATIONS

The railroad industry has experienced gen-
erdly good relations between management and
labor at the working level.’Testifying to this
fact is the long-standing existence of a plethora
of committees at the local level—including those
that deal with safety matters—that have, in
many instances, evolved into consultative bod-
ies that negotiate particular local matters with
management. Despite the history of coopera-
tion, the unions on the national level believe
that the effectiveness of the labor/management
committees that have been established to deal
with safety problems at the local level would be
enhanced by the participation of a Government
body with the authority to regulate matters of
safety. The Canadian Railway Labour Associa-
tion believes that a cooperative arrangement in
this regard between the Railroad Transport
Committee (RTC) and Labour Canada would be
beneficial and made the suggestion to RTC.°At
the present time, according to a national
representative of the Canadian Railway Labour
Association, a major priority of the unions with
regard to railroad operational safety is the
upgrading of track.

From a national perspective, it appears that in
addition to the historical relationships, two
other principal factors affect the way in which
the unions and the railroads relate to each other
with regard to safety. These factors are de-
scribed below.

Canadian Injury/Disability
Compensation System

The Canadian injury compensation system is
a provincia responsibility and each of the pro-
vinces has its own compensation law. Thus,
there is variety in the way in which the Cana
dian worker's compensation for injury and ill-
ness incurred on-the-job takes place. However,
the approach to compensation in each of the
provinces is similar. It is premised on a no-fault

‘Peitchinis, op. cit., p. 317. . . .

“Letter from J. F. Walter, Vice Chairman, Canadian Railroad
Labour ASsociation, to G. H. cooper, Executive Director, Rail-

way Transport Committee, Canadian Transport Commission,
Jan. 26, 1978.

concept in which the injured employee is en-
titled to compensation—which is paid for either
directly or indirectly by the employer-and in
which the injured employee is not permitted to
sue the employer with regard to the injury or ill-
ness incurred.

The Province of Quebec, for instance, has im-
plemented the no-fault concept to workmen’'s
compensation through assigning wide-ranging
responsibility to the Quebec Workmen's Com-
pensation Commission, the five members of
which are appointed by the Lieutenant-Gover-
nor in Council and serve on a full-time basis ad-
ministering the claims of injured employees in
Quebec. ' The Act provides for certain cooper-
ative arrangements with other provinces when
an employee also works in provinces other than
Quebec.

"The Quebec Workmen's Compensation Act illustrates the scope
of Canadian compensation law (ch. 159). Alithin its parameters,
provisions are at once detailed as to comp :nsation coverage and
requirements and are wide-ranging in the latitude that they afford
to the commission established by the law ir- administering certain
provisions, such as that concerning rehasilitation. The law is
divided into 15 major parts that treat the tol owing subjects.

a  Definitions of terms—detining the scope of the law to
include those industries specified as well as those to be
added under the law as well as dlaritying who the in-
tended participants in the compens. tion system are.

b. Compensation--detining the gencral conditions under
which compensation may be made available and how it is
made available.

c. Fixing of compensation—- detining the benetit scale for
survivors as well as tor permanent and temporary disabil-
ity. {(For the latter two, compensation usuaily does not ex-
ceed 75 percent ot the average annual earnings for the 12-
month period immediately precediry the accident.)

d. Medical aid —assuring the availability of adequate med-
ical aid to the employee as well as choice of physicians;
piving to the commission the latitude to determine all
questions as to the necessity, cha -acter, sutticiency, or
duration ot medical aid.

e. Rehabilitation—-giving to the comiission the latitude to
take what measures they deem necesary in order to aid in
getting injured workmen back to work and assist in their
rehabilitation and lessening or remd ving any handicap re-
sulting trom their injuries.

f. Compensation commission—establishing a five-member
appointive commission as a corporation, vested with all
the rights and powers generally belonging to corpora-
tions. One member to serve as pres dent and one to serve
as vice president must be chosen from among the district
judges: giving to that commissior certain powers, in-
ciuding the abiiity to reconsider an'r question at any time
within its yurisdiction and the abili 'y to render decisions

(continued)
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The claims for compensation benefits are cal-
culated on the basis of the employee’s average
earnings for a 12-month period preceding the

7(continued)

accordingtoequ ity and ontherea | meri t sandjustice of
the case, notbeing boundto follow the ordi nary rules of
evidence Instituting @ mecha n ismt or homolga t ion ot
com m issiondecisions by the superiorcou rt and estab-
lishing such judgments homolgating decisions ast ina and
withoutappeal Givingtothe commissionbroadregula-
tory powerswithinits area 01 jurisdiction.

¢. Contribution by the province providing tor assistance
by the provincial government in defraying commission
expenses an annualsumnot exceeding $100,000.

h Accident fund establishing an accident fundtobe
funded by ¢ ontributions by employersinthose industries
identified u rider the first major group oti ndustriesset
forth in thislaw.Contributions are made based ona per-
cent age of an nualpayroll;t hev mavnot be unitormfor
alli ndustries i n the major groupor any ot her subgrou p,
but are, instead, determinedby t he commission.

1. Statements tobe furnished by employers requiring re-
ports of actual and antic ipated payrollstor the preceding
and u pcomingyearsto be made tothe commission by all
employersinindustries: n the tirst major group.

i. Assessments—requiring the commission to assess a con-
tribution to cover the compensation for |nJured employ-
ees in the appropriate category of industry, to maintain a
reserve fund, to meet commission administrative ex-
penses, and for other purposes.

k. Industrial diseases establishingthat an employeeiseli -
gible tor compensation when a d iscasedueto the nature
ofany em ploymentinwhich hewasengagedatanytime
withinl2monthsprevioustao the date ot hi< disablement;
establishingthe ¢ onditionsurider w hichthe compensation
wi | | bemade.

I, Preventive associations- establishing the right of
em ployersini ndustriesi n the firstgroupt ot orm them-
WI vesintoa grouptorpurposes ot accident prevention
and may, with certain conditions. prescriberules that \\. i 11
be binding on dl employersin the particular class in in-
dust ry

m. Contribution by employers in industries in Schedule 11
reel L] i ringthe commissiontoassesspaymentstomeetits
costs trom the emp loyers i n the second major groupina
manner similartothatinwhich funds are obtainedtor the
accident t und.

n. General provisions — excludi ng the 1nd ustriesot farming
ordomesticserv Ice trom coverage u rider the Act; setting
down certain requi rementsastosui tstor the recovery ot
tines providedtor by the Act: and establishing that fines
recesvedbelongen tire] vtothe commission and a reto
torm part of the accident fund.

o. Compensation to blind workmen- defining blindness and
setting forth ¢ ondi tions tor reimbursement by the
MinistryotFinance, u rider certain condi tions for com-
pensation payable by reason an accident to a blind
work men

In additionto these ma jor sections, there arethree schedules ap-
pended to the law. The t irstschedule sets forththose industries in
which employersmustcontributet o the accident fund. The second
schedule setstortht hosei nd List riesin which the employers are in-
dividual 1y responsibletor paying compensation Thet hi rdsched -
u lesetst ort h a descriptionof va rious d iseases and the processes
leading to them.

accident; provisions are also made for depend-
ent and survivor claims. In certain cases, the
commission may authorize lump-sum payments
or may advance a1l u m p sum of compensation
that will be due. Generaly, however, the com-
pensation is paid on a weekly basis.

For purposes of compensation payment, em-
ployers in Quebec are divided into two major
groups by the statute. The first major group
must contribute, based on a percentage of its an-
nual payroll determined by the commission, to
an accident fund. This accident fund is admin-
istered by the commission, and when an em-
ployee in an industry faling into this first major
category is injured, compensation is made from
this fund. The second major group is composed
of industries in which employers are individual-
ly responsible for compensation of injured em-
ployees, Although the commission administers
the compensation of employees in an industry
failing into the second major category, the funds
to pay for the compensation are not drawn from
the accident fund. Employers in the second ma
jor category are also responsible for paying for a
portion of the commission’s administrative
costs. Railroads fall into the second major group
of employers and so are individualy liable for
payment of compensation to injured employees
in Quebec.

As a genera rule, as is the case in Quebec, the
provincial acts cover employees in al indus-
tries—that is, there is not a specific compensa-
tion system solely for employees of a railroad
industry. The laws establish provincial work-
men’s compensation commissions to administer
the compensation laws and to decide, within the
parameters of the law, how to compensate indi-
vidual employees. The approach to workmen's
compensation that the provincial laws take has
been described as constituting an “inquiry sys-
tem” rather that an “adversary system.”’In this
system, the provincial commissions are given a
fairly wide area of latitude with regard to the
various benefits that can be made available to
the injured employee. Although the degree of

*A Report on the Feasibility of Comparatioe Study of FELA
With Alternative Compensation Systems, prepared tor the Asso-
ciation of American Railroads by Richard 1. Barber Associates,
Inc., Tan. 14, 1975, p. 30 f1.
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latitude provided varies from province to prov-
ince, generally speaking, there is a provision
made for the costs of al medical treatment and
rehabilitation services, with no arbitrary finan-
cia or time limits placed on benefits. Total per-
manent disabilities are paid for life; there are
provisions for survivor benefits, partial and/or
temporary disabilities are monitored on a con-
tinuing basis by the workmen’'s compensation
commission. In many cases, there are no wait-
ing periods for the benefits to start. °

Once a compensation commission has taken
over a case, it is responsible for assuring treat-
ment, considering rehabilitation possibilities,
providing reemployment counseling, as well as
for defining the disability and making decisions
concerning income continuation. The degree of
disability is generally a medical judgment and
since the commission has continuing jurisdiction
and since temporary benefits have no time limit,
the actual condition of the injured employee can
be assessed with a minimum of external factors
playing into the judgment. Benefits can be ad-
justed upward or downward by the commission
as the situation warrants. In many provinces,
the commissions place a great deal of emphasis
on rehabilitation. 10

Since the employee is guaranteed compensa-
tion for work-related injury and illness and
since the employer is protected by law from
suit, the issue of safety in the workplace is not a
contentious issue between railroad employees
and the railroads. Further, since the railroads
are responsible for providing for the compensa-
tion of the injured employee, it is in their in-
terest to hear and to respond to concerns about
safety and to ensure that safety practices are put
into place and observed.

Hours of Service

An employee’s hours of service has not been
regulated as a safety issue nor has it been dealt
with legidlatively. Rather it is a matter for nego-
tiation between the labor unions and the rail-
roads. At the present time, the hours-of-service

“Ibid, p. 31,
“ibid,, p 31 t.

requirements for operating employees, engi-
neers, conductors, and trainmen* in Canada
allow employees discretion after 11 hours of
service, as to whether they should continue to
work without a break. This provision places the
responsibility for the safety of employees as it
relates to fatigue on their own shoulders.

In negotiating with the railroads, the Associ-
ated Railway Unions does not bargain separate-
ly with CP and CN; instead, the unions bargain
with representatives of both railroads at the
same time. In the early 1970’s. there were a
series of disputes between labor and the rail-
roads, some of which went to arbitration. It was
during this period that the unions organized
themselves into a single powerful bargaining
group. However, the principal concern of the
unions has been job security. Safety conditions
have not been the subject of a railroad labor dis-
pute per se, although safety was brought out as
an issue in a case concerning crew size during
this period. ™

At the present time, the union; participate in
many of the railroads safety efforts at the work-
ing level. The three magjor areas in which labor/
management cooperation in safe y-related mat-
ters has taken place are:

Safety Committees—Unions urge their mem-
bers to participate and use this forum to under-
stand the nature of the workplace and to pass on
the worker’s point of view to the management.
However, national union representatives have
expressed doubts as to whether these commit-
tees are optimally effective.

Rehabilitation Programs—The railroads and
the unions are working out a relationship
whereby the unions at the local level can en-
courage its members with drug or alcohol abuse
problems to seek professional help in one of the
rehabilitation programs that the railroads made
available.

*All other railway employees are governed by the hours of work
section of the Canadian Labour Code.

""For instance, in a December 1974 arbitratio 1 report, Judge Em-
mett Hall decided that a job security plan based on attrition should
be provided for all workers with 8 years senio-ity. Also, in Janu-
ary 1975, Judge Hall said in another arbitration report that rail-
roads could eliminate the job of rear brakemen on freight crews.
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Training Programs—Where training pro-
grams have been developed, the unions have
supported them even where they have replaced
the informa apprenticeship programs for qual-

ification to take on another job. National union
representatives would like a greater emphasis on
training (see next section).

LABOR/GOVERNMENT RELATIONS

The unions played a major role in the safety
inquiry of 1971. Since that time, they have been
active participants in the tripartite forum, the
Railway Safety Advisory Committee, estab-
lished by CTC to promote railway safety in
Canada. The Canadian Railway Labour Asso-
ciation has membership on the Railway Safety
Advisory Committee and member unions have
representation on the various technical commit-
tees that consider possible amendments to exist-
ing standards or possible new standards. By this
participation, the unions are able to participate
fully in the safety regulation of railroads.

In addition, however, the unions have identi-
fied areas that affect the safety of railroad
employees and have brought these areas to the
attention of CTC. The unions raised many is
sues at the safety inquiry and have continued to
follow and to participate in their resolution. For
instance, in January 1978, the vice chairman of
the Canadian Railway Labour Association out-
lined the current safety-related concerns of his
Association in a letter to the executive director
of the Railway Transport Committee of CTC.”
Many of the concerns expressed were similar to
those expressed during the safety inquiry; other
concerns grew from more recent incidents. The
listing of the Canadian Railway Labour
Association’s concerns with regard to the safety
of railroad employees included all aspects of
railroad safety—the immediate work environ-
ment, the operating environment of the trains,
and the long-term health of the employees—
without attempting to place these concerns in

12The pointsraised were made in a letter from J. F. Walter, ViCe
Chairman, Canadian Railway Labour ASsociation, toMr. G. H.
Cooper, Executive Director, Railway Transport Committee of the
Canadian Transport Commission, dated Jan. 2,6, 1978. The letter
was written subsequentto a meeting between Messrs. Walter and
Coopertodiscuss Labour’s safety concerns and at the invitation of
Mr. Cooper.

any order of priority. The listing of concerns in-
cludes:

1. Uniform Code of Operating Rules—The
association’s concerns centered on pro-
tecting the integrity of the concept of uni-
formity and on the adequacy of the rules
to address all the safety problems encoun-
tered. Specifically, the Canadian Railway
Labour Association believed that a revi-
sion of the Uniform Code was necessary
because of the authority of railroads to
issue specia instructions that tend to de-
stroy the uniformity of practice intended
by the Uniform Code. The association
also believed that additional rules might
be needed, such as rules to govern move-
ment of insulated track units other than
conventional rolling stock. RTC appar-
ently agreed with these concerns and has
instituted a review of the Uniform Code.
This review is currently taking place un-
der the auspices of the Safety Advisory
Committee, with representatives of the
three magjor interest groups participating.

In addition to believing that the Uni-
form Code was in need of revision, the
association also suggested that certain
rules in the Uniform Code—notably rules
40-44, which govern requirements for
lights in situations involving unattended
flagging of trains—were being disregarded
by the railroads. Although the association
believed that the rules might be appropri-
ately revised, they also believed that they
should be adhered to until the revision
had taken place.

2. Dangerous Commodities—The Canadian
Railway Labour Association has sug-
gested that a central computer bank be set
up to store coded information about how
to handle all existing dangerous commodi-
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ties. The association has requested that
this suggestion be considered by a techni-
cal committee of the Railway Safety Ad-
visory Committee.

3. Environmental Safety, On-Train Employ-
ees—The association believes that the
“on-train” employees should be provided
regulations governing heating, lighting,
ventilation, and noise control in locomo-
tive cabs and cabooses. They believe fur-
ther that the adequacy of the working con-
ditions of the “on-train” employees will be
guaranteed only after the promulgation of
such regulations. In addition, the Associa-
tion recommended that CTC ensure that
the regulations, once developed, be ade-
guately monitored, by augmenting their
staff capabilities with the services of the
safety and health inspectors available to
Labour Canada

4. Ditch Lights—The association supported
a requirement that certain railroads under
CTC’s jurisdiction operating on mainline
in mountain territory be equipped with
ditch lights. Further, the association be-
lieves that ditch lights might be safer at
level grade crossings than the revolving
lights currently required. '3 The associa-
tion is undertaking a study of this matter.

5. Hearing and Sight Restrictions—The asso-
ciation suggested that technology has suf-
ficiently improved today to allow the safe
use of hearing aids and contact lenses by
employees involved in train operations.
These devices are not currently alowed to
be worn. ” In addition, the association
suggested to CTC that the railroads be re-
quired to maintain career records of visual
acuity and audiogram tests so that any
loss of hearing or vision might be detected
at an early date and protective measures
taken.

6. Tunnel Ventilation—Labour Canada
issued a report in October 1976 in which it

‘ “Atthe’ presenttime, Order R-22009 requires CP Rail toinstall
ditch lightson al locomotives used in mainline operation in moun-
tain territory. CN Ra il has voluntarily used ditch | ights in certain
areas and CP Rail intends to install ditch lights voluntarily onall
locomotives by the end of 1978.

1*The r,irements governinguse ot hearing a idsa nd contact
lenses by employeesinvolved in train operations are contained in
General Order 0-9.

stated that tests conducted in tunnels have
revealed concentrations of nitrogen diox-
ide that exceed certain standards Of safety.
The association has urged that CTC issue
regulations that would change the existing
requirements.

7. Minimum Track and Operating Right-of-
Way Standards—The association believes
that the development of such minimal
standards should have high priority by
CTC.

8. Training Standards, Railroad Employ-
ees—The association has taken the posi-
tion that training programs for employees
involved with the movement of trains as
well as employees involved with the in-
spection and maintenance of rolling stock,
track, and signals are safety programs. As
such, the association believes, the training
programs should meet minimum stand-
ards set by RTC. Some steps along these
lines have been taken; however, the
association suggests that RTC should
develop a program of apprenticeship
training standards for selected railroad
crafts. The association also believes that
the program should provide a skill certifi-
cation for the employees.

The unions are also involved in the standards
development process for railroad employees
under the jurisdiction of the Labour Canada.
Labour Canada's policy is to solicit wide par-
ticipation in the development of standards.
Thus, in the past, the unions have had the op-
portunity to review drafts of standards and to
give their comments to the Department of La
bour, along with other interested parties.

A relatively new amendment to the Canadian
Labour Code has implications for the relation-
ship between the railroad unions and the Gov-
ernment with regard to safety. This provision is
administered by Labour Canada for rail em-
ployees under its jurisdiction. The provision af-
firms the right of any worker to refuse to con-
tinue to work in an “imminently dangerous
situation. ”

“The association cited approvingly standards drafted by a
Working Group ot th, Advisory Committee ¢ illed “Guidelines tor
aSigna | Training Program for Signa 1 Construction, Main tena rice,
and InspectionPersonnel. ” These standards were approved b, the
Safety Advisory Committee and RTC in 1976.



