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CHAPTER VII

The East-West Trade Policy
of the United States

The present state of U.S. trade policy toward Communist nations reflects
the ambivalence and dissension which, for the past three decades, have charac-
terized U.S. posture toward the Eastern bloc. Much of the basic structure of
present programs was designed at the height of the cold war, when suspicions
about the capabilities and intentions of the Communist world ran very deep. The
early legislation was intended to impose a virtual trade embargo on these coun-
tries. Since that time, however, three major changes have occurred: 1) the United
States has lost much of its leverage with its Western trading partners and is
now unable to impose a unified trading posture within the Western bloc; 2) it is
no longer possible to treat Communist nations as a monolithic bloc; and 3) there
has been an overall improvement of relations with the Eastern world. Together,
these developments have led to a series of alterations in the basic policy of the
United States, beginning with the Export Administration Act of 1969. This pol-
icy, however, is implemented through an administrative structure which was
fashioned some 30 years ago. The product of years of incremental modification,
this system embraces a cumbersome and sometimes confusing set of procedures
that reflect diverse and frequently conflicting interests.

U.S. policy that has a direct impact on trade with the East can be divided
into three categories:

1. export-licensing controls that govern the export of products or technol-
ogies appearing on a list of controlled commodities, and nuclear equip-
ment and nuclear fuels;

2. controls over export and import facilities that regulate the use of credits,
loan guarantees, or other incentives for trade with certain categories of
nations; and

3. control over tariffs that allows the United States to levy higher rates of
duties on imports from countries to whom “most-favored-nation” (MFN)
status has not been granted.

Apart from these measures, there is a range of possible legislation which if
adopted could facilitate trade with the Communist world. This includes tax, pat-
ent, and antitrust law. There appears to have been little interest in Congress in
reformulating U.S. tax, patent, and antitrust policy in ways that might expedite
East-West transactions. These issues are touched on elsewhere in this report
(see chapters Il and I1l).
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EXPORT-LICENSING CONTROLS

LAWS AND AMENDMENTS

The Export Control Act of 1949

The decision to exert strict peacetime con-
trols over U.S. exports to certain countries
in the name of national security marked the
advent of the modern era of U.S. foreign and
national security policy. Export controls as
such were no innovation. The Trading With
the Enemy Act of 1917, for instance, had
granted the President power to impose such
controls in time of war or, with the consent
of Congress, national emergency. But until
the end of World War Il and the beginning
of the cold war, the idea of continuing na-
tional security controls over trade on a regu-
lar peacetime basis was unprecedented. Such
a notion was premised on the thesis that
trade and other economic transactions con-
stituted a “weapon” of considerable poten-
tial impact; and that technology was an in-
creasingly important determinant of nation-
al power. The development of nuclear weap-
ons provided a potent example of the mili-
tary significance of technology.

The Export Control Act emphasized the
danger to U.S. national security of the unre-
stricted export of materials without regard
to their potential military significance and
declared it to be the policy-of the United
States to “exercise the necessary vigilance”
over exports to ensure this security. Its pur-
pose was to deny militarily useful exports to
the Soviet Union and its allies. The effect of
the Export Control Act was to make export-
ing a privilege and not a right, and it sig-
naled a policy in which national security con-
siderations took precedence over the eco-
nomic advantages of foreign trade.

The Act was broadly worded. It empow-
ered the President to prohibit or curtail the
export of “any articles, materials, or sup-
plies, including technical data, except under
such rules and regulations as he shall pre-
scribe, ” (sec. 3(a)). Any materials or technol-
ogy could come under the purview of the
Act, so long as the President determined

that their export would contribute to the
military potential of any country threaten-
ing the national security of the United
States. Thus, the language of the Act was
clearly consistent with the control of items
with only indirect military utility. The Presi-
dent was authorized to delegate the power to
determine which articles to control to the ap-
propriate executive departments and Feder-
al agencies concerned with the domestic and
foreign policy aspects of trade.

Theoretically, the Export Control Act ex-
tended equally to all countries. As it was ad-
ministered, however, licenses were usually
easily obtainable for exports to Western na-
tions and, from the start, Communist desti-
nations were singled out for the proscription
of exports. The early list of controlled com-
modities was long and comprehensive and
the Act was rigidly enough interpreted that
items of economic, as well as military signifi-
cance, came under its purview.' Responsibil-
ity for the administration of export controls
was lodged in the Office of Export Control of
the Department of Commerce, which had
already operated similar controls to ensure
the availability of supplies during World
War Il. These controls came to extend to
three categories of items: exports of com-
modities and technical data; reexports of
U.S.-originated commodities and technical
data from one foreign country to another;
and U.S.-originated parts and components
used in a foreign country to manufacture a
foreign end product for export. Despite the
basic changes in policy over the next 30
years (see below), the apparatus that grew to
administer these controls has survived near-
ly intact to the present.

‘U.S. House of Representatives, Investigation and Study
of the Administration Operation and Enforcement of the Ex-
port Control Act of 1949, and Related Acts, 87th Cong., 1st
sess., October and December 1961. See also R. J. Carrick,
East- West Technology Transfer in Perspective, Policy Papers
in International Affairs (Berkeley, Calif.: University of Cali-
fornia, 1978), p. 25.
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The Mutual Defense Assistance
Control Act of 1951

The Export Control Act represented the
unilateral response of the United States to
the Communist threat that confronted the
free world in the aftermath of World War 11.
It was clear, however, that if a policy of vir-
tual trade embargo was to succeed for long
the cooperation of America’s allies was vital.
The need for the United States to solicit this
cooperation had become apparent at least as
early as 1947 when Congress discussed the
use of U.S. foreign aid as a lever to ensure
allied accord in limiting exports to the Soviet
bloc. In both the Economic Cooperation Act
and Foreign Assistance Act of 1948, aid was
tied to trade. In the former, the prospect of
U.S. aid was used to encourage cooperation;
the latter Act made the Marshall plan hos-
tage to restraint in exports to the East.
These were not popular policies in Japan or
in Western Europe, which not only had dif-
ferent perceptions of the nature of the Com-
munist threat, but which also had relied
much more extensively than the United
States on trade with Eastern Europe.

The United States first attempted to en-
force a united Allied approach to trade with
the Communist bloc in October 1951, with
the passage of the Mutual Defense Assist-
ance Control Act or Battle Act (Public Law
87-195). The Battle Act had a dual thrust.
First, it reaffirmed the objectives of the Ex-
port Control Act by clearly stating a policy
in which trade was to be used as a weapon
against the Soviet Union and its satellites.
This is apparent in title 11, which declared it
to be U.S. policy to regulate the export of
commodities other than arms, ammunition,
implements of war, etc, “to oppose and off-
set by nonmilitary action acts which threat-
en the security of the United States and the
peace of the World” (sec. 201).

Even more important, however, the Battle
Act formally announced the intention of the
United States to seek multilateral coopera-
tion in the implementation of this policy. It
created sanctions through which such coop-
eration might be enjoined and provided a leg-

islative mandate for active U.S. participa-
tion in multilateral organizations designed
to realize the embargo. Title I of the Act em-
powered the President of the United States
to terminate all forms of military, economic,
and financial assistance to any nation that
knowingly permitted the sale of U.S. embar-
goed goods to a prohibited destination; i.e.,
to any country “threatening the security of
the United States. ” These embargoed goods
included arms, ammunition, implements of
war, atomic energy materials, petroleum,
transportation materials of strategic value,
and items of strategic significance used in
the production of arms, ammunition, and im-
plements of war (sec. 101). Moreover, Con-
gress stipulated that the United States
negotiate with those countries receiving its
aid “to undertake a program controlling ex-
ports of items (other than arms, etc.) . . .
which should be controlled to any nation or
combination of nations threatening the
security of the United States, including the
Union of Soviet Socialist Republics and all
countries under its domination” (sec. 202).

Allied response to the Battle Act was
never enthusiastic. As a 1969 House Bank-
ing Committee report noted,

From the outset, few West European or
Japanese statesmen or businessmen shared
the underlying assumption, or for that mat-
ter, the ultimate objective of the embargo.
Only under the most intense pressure and co-
ercion did Europe and Japan accede to this
restrictive policy . . . . A chain of legislation
followed stipulating that nations receiving
U.S. aid had to conform to rules laid down by
the United States concerning exports to
Communist countries. The threats of these
laws to cut off American aid became the
main bargaining weapon with which West-
ern European governments were brought to
cooperate in the embargo policy.

Allied differences with the United States
rested both on policy and economic interests.
Europeans simply could not accept the view
that denying trade would put an end to com-
munism or even curtail the Communist coun-
tries’ development. In more pragmatic
terms, trade with Eastern Europe was a
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matter of no small consequence to our West
European partners .. ..2

At this time, however, U.S. economic and
military aid far outweighed such trade in
economic importance to Western Europe.
Thus, although export controls there and in
Japan would never be as severe as those in
the United States, America’'s allies did
evince some willingness to join in a coor-
dinated trade policy. This can be seen in the
founding in 1950 of the Coordinating Com-
mittee for Multilateral Export Controls, or
CoCom. CoCom, which remains a function-
ing body today, is an informal multilateral
organization made up of the United States
and its principal allies. It attempts to coor-
dinate the national export controls of its
members into a unified policy that limits
strategic trade with the Communist bloc.
The history and operations of CoCom are dis-
cussed in chapter VIII.

The 1960's — The Beginnings
of Moderation

By the early 1960's, pressure from Europe
and from some parts of the U.S. business
community led to a major reevaluation of
U.S. export policy. Discussion in the United
States over the shape and future of export
controls began to emphasize a search for a
proper balance between the economic bene-
fits of expanded trade with the East and the
threat to U.S. national security posed by
this trade. The history of export controls
since the 1960's has been a gradual move-
ment from an exclusive emphasis on the
security aspects of trade toward relaxation
of controls. There was, however, no major
change in policy during the 1960’s.

President Kennedy, for example, in his
January 30, 1961 State of the Union address,
requested greater discretion for using “eco-
nomic tools . . . to help reestablish historic
ties of friendship” between the United
States and the Eastern bloc whenever this

*Hearings on H.R. 4293 to extend and amend the Export
Control Act of 1949, Committee on Banking and Currency,
1969, p. 4.

13

was “clearly in the national interest.””In
order to facilitate any resulting trade, Ken-
nedy established by executive order the Ex-
port Control Review Board, a cabinet-level
body which considered the merit of applica-
tions for exports to the Communist world.

Congress, on the other hand, took no initi-
ative to formulate a less restrictive policy.
On the contrary, a 1962 amendment to the
Export Control Act explicitly broadened the
criteria for adding items to the list of con-
trolled commodities by formally including
exports of economic as well as military sig-
nificance under its aegis. The language of the
Act was thus altered to read that “unre-
stricted exports of materials without regard
to their military and economic significance
may adversely affect the national security of
the United States. ” (Emphasis added.) Li-
censes for any export making a “significant
contribution to the military or economic
potential” of nations threatening this na-
tional security were to be denied. This
amendment may not have substantially af-
fected the number and kinds of commodities
under control; criteria for inclusion on the
list were already broadly interpreted. But
the spirit of the amendment implies the dec-
laration of outright economic warfare on the
Communist world.

In an attempt perhaps to ameliorate the
effect of this declaration, President Johnson
in 1965 created a Special Committee on U.S.
Trade Relations with East European coun-
tries and the Soviet Union. Its task was to
explore “all aspects of expanding trade” in
support of the President’s policy of “build-
ing bridges” between the United States and
the countries of Eastern Europe and the
U.S.S.R.,"a policy which the President reaf-
firmed in a State of the Union address in
which he announced that the Government
was “now exploring ways to increase peace-
ful trade with the countries of Eastern
Europe and the Soviet Union.” Immediate

‘Department of State, The Battle Act in New Times, 15th

Report to Congress, p. 5.

‘Department of State, The Battle Act Report, 18th Report
to Congress, p. 49.

‘Ibid.
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increases in such trade were not forthcom-
ing, however. The members of the Special
Committee—labor, business, and financial
leaders—were generally “hardliners” on
East-West relations and the committee’s
recommendations did little to encourage ex-
pansion. Although the committee recom-
mended that the President be given discre-
tionary authority to grantor withdraw MFN
tariff treatment to and from individual Com-
munist countries when he determined this to
be in the national interest, it also felt that
trade with Communist countries should nei-
ther be subsidized nor receive artificial en-
couragement.’No basic alterations were pro-
posed to the system of export controls, but it
was suggested that the role of the Depart-
ment of Defense (DOD) be expanded and
that it, rather than the Department of Com-
merce, become the primary agency responsi-
ble for identifying strategic goods.

The Export Administration Act
of 1969

By the time of the first Nixon Administra-
tion, however, the policy of “economic war-
fare” had come under increasing attack. The
economic leverage on which the Battle Act
relied had been greatly diminished by the
rapid reconstruction of the Japanese and
West European economies and the conse-
guent reduction of their need for U.S. aid.
The Battle Act, in fact, had never been in-
voked to enforce sanctions. This by no
means indicated that the export controls of
all nations receiving U.S. aid were as strin-
gent as those of the United States, or that
America’s allies were willing to pursue pol-
icies of economic embargo. Often, the execu-
tive used its waiver authority under the Bat-
tle Act to countenance European exports to
the East that otherwise would have violated
the law. During the mid-1950's Western
European exports t the Warsaw Pact na-
tions increased while the amount of Amer-
ican aid to Western Europe decreased (see
chapter VIII). Furthermore, American man-
ufacturers had begun to complain that over-

°Ibid., pp. 67-69.

ly restrictive legislation placed them at a
competitive disadvantage with Japan and
the countries of Western Europe, whose
trade with the Soviet Union, the People’'s Re-
public of China (PRC), and Eastern Europe
was expanding.

Congress was responsive to these pres-
sures. In the face of the national weariness
with the cold war and changing perceptions
of superpower relations, a burgeoning bal-
ance of payments deficit, and recognition of
the growing commercial value of an East-
West trade in which the United States was
not participating, the initiative to liberalize
export controls began to come from Con-
gress. This resulted in the passage of the Ex-
port Administration Act of 1969 (Public Law
91-184). This Act symbolized the attempt to
achieve a new emphasis for export controls—
away from a restrictive and strategic em-
bargo toward a careful expansion of exports.

This is not to say that the Export Admin-
istration Act had the wholehearted support
of a unanimous Congress. On the contrary,
the controversies that surrounded its pas-
sage are significant, for the disagreements
that surfaced in 1969 over the future of ex-
port controls have yet to be resolved. They
reflect differing perceptions of the nature of
the threat to the United States posed by the
Soviet Union and of the ways in which this
threat should be faced.

Extension of the Export Control Act in
the House came under the jurisdiction of the
Committee on Banking and Currency, which
originally reported out a bill extending the
existing 1949 legislation with only minor
changes in administration. This was consist-
ent with the position of the Nixon Adminis-
tration at the time. But a dissent to the ma-
jority report of the committee argued for a
fundamental change in the law, asserting
that the basic premises that underlay the
Export Control Act were no longer valid: the
Sine-Soviet bloc was no longer monolithic;
goods withheld from the Soviet Union by the
United States could be obtained elsewhere;
and the attempts of the United States to im-
pose unilateral export controls more severe
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than those of its allies were divisive. Accord-
ing to one Representative, the United States
had

... moved into a period in which the Con-
gress should maintain a close, in-depth re-
view of our export control laws with a view
to reshaping them in light of political, eco-
nomic, and technological changes taking
place in Western Europe, Japan, and the
Communist countries of Eastern Eur-
ope . ... At this stage of development, the
United States has at least as much to gain as
the Communist countries from mutual trade
and the barring of this trade today is hurting
us more than them . . . . Controls on commer-
cial goods continue not only as an irritant to
our allies but as a loss in business to U.S.
firms .. .. The Export Control Act should be
amended to include a finding that expanded
trade in peaceful goods and technology with
all countries with which we have diplomatic
or trading relations can further the sound
growth and stability of the U.S. economy as
well as further our foreign policy objectives.’

Another proposed amendment would have
introduced the criterion of foreign availabili-
ty in the disposition of export license ap-
plications. The President, it was suggested,
should “take into consideration the availabil-
ity of an export from any nation with which
we have a defense treaty commitment in de-
termining whether or not an export license
shall be denied or granted to one of our own
exporters.”8

These minority views in the House of Rep-
resentatives were consonant with the pre-
vailing opinion in the Senate. In its report on
the Senate version of the export control leg-
islation, the Senate Committee on Banking
and Currency asserted that since 1949, “vir-
tually every circumstance which made the
Export Control Act both advisable and feasi-
ble has changed. ” It was no longer possible
to “impede the development of Russia by
refusing to sell goods to it, ” for the Soviets
could obtain what they desired elsewhere.

‘Representative Thomas Ashley, in U.S. Congress, House
Committee on Banking and Currenc¥ Export Control Act
Extension, report no. 91-524, Sept. 29, 169 % 9-11.

‘Representative Gary Brown, ibid., pp. 18-19.

The competitive disadvantage suffered by
American businessmen and the U.S. balance
of payments deficit were added reasons for
overhauling the existing legislation. In sum,

The attitude apparent in the language of
the Export Control Act is one of open hostili-
ty, which is an accurate reflection of the pre-
vailing attitude 20 years ago. The committee
believes that it will be helpful in the attempt
to reach greater understanding with Russia
and nations of Eastern Europe if the legisla-
tion which deals with the regulation of ex-
ports accurately reflects current attitudes.’

The minority view in the Senate, on the
other hand, resembled that of the majority in
the House. At the heart of the disagreement
both within and between the two Houses
were the protagonists’ assumptions about
the nature and future of East-West rela-
tions. Some Senators were in favor of main-
taining the existing export control legisla-
tion with minor administrative changes.
They wrote of the proposed Senate revisions:

The proposal which would replace the
present Export Control Act is based on the
assertion that factors which brought about
the enactment of the Export Control Act no
longer exist. We cannot agree with such an
assertion. It is suggested that we are now
living in an era in which the Soviet Union
presents a reduced threat to the security of
the United States. We find no evidence that
such a new era has been ushered in. In fact,
we consider the Soviet Union as a much
greater threat to the security of the United
States than it was when the Export Control
Act of 1949 was passed.”

The views of the majority of the Senate
Banking Committee eventually prevailed in
Congress and “export control” was replaced
by “export administration. ” The new Act at-
tempted to reconcile an encouragement of
trade with the East with the maintenance of
national security concerns by declaring it to
be the policy of the United States both “to

‘U.S. Congress, Senate Committee on Banking and Cur-
rency, report no. 91-336, July 24, 1969, pp. 2-3.

“Senators Wallace F. Bennett and John G. Tower, ibid., p.
22.
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encourage trade with all countries with
which we have diplomatic or trading rela-
tions, ” and “to restrict the export of goods
and technology which would make a signifi-
cant contribution to the military potential of
any other nation . . . detrimental to the na-
tional security of the United States” (sec. 3).
The Act specifically noted the negative im-
pact of unwarranted regulation of trade on
the U.S. balance of payments and the imped-
iment of this regulation to the efforts of busi-
nessmen to expand trade. The employment
of America’s technological resources abroad
was no longer to be regarded merely as an in-
strument of foreign policy and national secu-
rity; in the Act, trade also became an instru-
ment to “further the sound growth and sta-
bility” of the U.S. economy, and Congress’
intention to promote trade in peaceful goods
was clearly expressed. All language imply-
ing that trade restrictions might be used to
pursue policies of economic warfare was de-
leted. Under the Act, therefore, export con-
trols became exceptions limited to three
basic purposes: to protect the national secu-
rity, to protect goods and commodities in
short supply, and to further foreign policy
aims as determined by the President. The
presumption had now shifted in favor of
more normal economic relations with the
Communist world.

In order to implement this intention, the
Secretary of Commerce was authorized to
undertake the organizational and procedural
changes necessary to revise control regula-
tions and shorten lists of controlled com-
modities by removing items of purely eco-
nomic or marginal military use; only goods
and technologies that would make a signifi-
cant military contribution, were in short sup-
ply, or would in the view of the President fur-
ther a foreign policy aim of the United States
were subject to control. Exporters were
given the right to obtain information on the
criteria for export licenses, to learn the
reasons for denials or delays in granting
licenses, and to present evidence to support
their applications in regulatory proceedings.
Finally, the administrative agencies respon-
sible for export control were enjoined to con-

sult among themselves and with affected in-
dustries for information and advice on the
revision of the controlled commodity lists.

The 1972 Amendments: The Equal
Export Opportunity Act

The Export Administration Act expired in
1972, at which time it was amended and ex-
tended until 1974 by the Equal Export Op-
portunity Act (Public Law 92-412). Its provi-
sions reflect two problems with the imple-
mentation of the 1969 Act—reviews of the
unilateral and multilateral commodity con-
trol lists, and the proposed consultations
among agencies and with affected indus-
tries. Although 2% years had passed since
this legislation was enacted, the House Com-
mittee on Banking and Currency found that
the required reviews and revisions had not
been made and that consultations with in-
dustry still left much to be desired. Ac-
cording to the committee, this situation
stemmed, first, from a shortage of Federal
agency manpower and technical expertise re-
garding the “state of the art” of many prod-
ucts available both in the United States and
in Europe. Second, sufficient procedures for
consultation with domestic producers who
knew the product, the competition, and the
“state of the art” had not been developed.™

Although the House report voiced these
concerns, the committee recommended ex-
tension of the 1969 Act without alteration,
rejecting not only amendments addressed to
these problems but also one which would
have declared it to be “the policy of the
United States to use export controls to op-
pose the denial by any country of the rights
of its Jewish and other citizens to free emi-
gration and the free exercise of religion. ” In
this connection, the committee expressed its
sympathy in the plight of Soviet Jews, but
felt “that the amendment in question might
not be the best approach to the resolution of
the problem at this time.**

"U.S. Congress, House Committee on Banking and Cur-
rency, International Economic Policy Act of 1972, report no.

92-1260, July 27, 1972, p. 4. ) .
12,8, Congress, House Committee on Banking and Cur-

rency, International Economic Policy Act of 1972, report no.
92-1260, pt. 11, Aug. 3, 1972, p. 2.
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The amendments which would eventually
be embodied in the Equal Export Opportuni-
ty Act ultimately evolved from the report of
the Senate Committee on Banking, Housing,
and Urban Affairs, which shared the House
Committee’s concerns over the necessity for
review of unilateral and multilateral con-
trols, and over consultation with industry.
Of particular interest to the Senate was the
possible handicap the Act might pose to
American businessmen in competing with
other CoCom countries for markets in the
East:

At this time the United States controls
495 classifications of goods and technology
by multilateral (CoCom) agreement with our
Allies. In addition, the United States
chooses to retain unilateral controls on 461
classifications 0f goods and technology. The
United States is the only CoCom country
which controls the export of a significantly
greater number of items than those which
the CoCom agree to control multilateral-
ly.... Items which are available in com-
parable quality and quantity from foreign
sources shall be removed from unilateral
controls unless the Secretary gives adequate
evidence that such decontrol would threaten
the national security .13

The committee also found that the establish-
ment of Technical Advisory Committees
(TACs) would “enable the Government to
utilize more effectively the technical and
commercial expertise which only representa-
tives of industry affected by export controls
can provide,” and it recommended the cre-
ation of such committees.

These proposals encountered the same op-
position as had the Export Administration
Act 3 years before. Senators Tower and Ban-
nett particularly felt that the Act as it stood
was flexible enough for a policy of expanding
trade without jeopardizing national security
interests. They objected to the establish-
ment of TACs, for instance, on the grounds
that the judgments required in export-licens-

U.S. Congress, Senate Committee on Banking, Housing
and Urban Affairs, Equal Export Opportunity Act and the
International Economic Policy Act of 1972, report no. 92-890,
June 19, 1972, pp. 2-3.

“Ibid., p. 4.

ing decisions were governmental responsibil-
ities that industry experts were ill-equipped
to make; that TACs would introduce new ad-
ministrative burdens to the licensing sys-
tem; that the informal consultation arrange-
ments already adopted by the Department
of Commerce were adequate; and finally,
that the requirement of consultation with
TACs would inhibit the Commerce Depart-
ment from placing new items under control.

These objections notwithstanding, Con-
gress passed the Equal Export Opportunity
Act and gave legislative mandate to the
views of the majority Senate report. First,
the new Act emphasized the adverse effect
on U.S. balance of payments of excessive ex-
port controls, particularly those which are
more restrictive than those imposed by
America’s CoCom allies. It directed the Sec-
retary of Commerce to remove, so far as the
national security of the United States per-
mitted, unilateral U.S. controls over com-
modities available “. . . without restriction
from sources outside the United States in
significant quantities and comparable in
guality to those produced in the United
States” (sec. 4(b)(2)(B)). This made foreign
availability-the existence of significant
guantities of comparable goods outside the
United States—a formal reason for granting
a U.S. export license.

A second provision ensured the use of pri-
vate sector expertise by requiring the Gov-
ernment to consult with qualified private in-
dustry experts on all licensing decisions. To
accomplish this, the Secretary of Commerce
was directed “upon written request by repre-
sentatives of a substantial segment of any
industry” that produces commodities sub-
ject to export controls to appoint TACs con-
sisting of representatives of U.S. industry
and Government. The TACs were to be “con-
sulted with respect to questions involving
technical matters, worldwide availability,
and actual utilization of production and tech-
nology and licensing procedures which may
affect the level of [unilateral U.S. and
CoCom] export controls” (sec. 5(c)(I), 5(c)(2)).
Since 1972, the Secretary of Commerce has
established eight TACs in the following
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fields: semiconductors; semiconductor man-
ufacturing and test equipment; numerically
controlled machine tools; telecommunica-
tions equipment; computer systems; com-
puter peripherals, components, and related
test equipment; and electronic instrumenta-
tion.

The Export Administration Act
Amendments of 1974"

Consideration of the Export Administra-
tion Act in 1974 occurred in the aftermath of
the OPEC oil embargo, economic recession,
and serious domestic shortages in several
commodities. Although the discussions in
both Houses were understandably domi-
nated by the issue of short supply controls,
Congress also passed amendments that had
an impact on the transfer of technology
through national security and foreign policy
controls.

In the House Banking and Currency Com-
mittee, the central concern arose from the
bilateral exchange agreements in science and
technology that had been signed after the
1972 U.S.-U.S.S.R. summit. As a result of
these agreements and the Joint Commission
established under them, many U.S. com-
panies entered into technical cooperation
agreements with the Soviet Union, some of
which called for the exchange of pure, unem-
bodied technology. Under the existing legis-
lation the Department of Commerce and the
other agencies of Government concerned
with export control were not informed of the
details of these technical cooperation agree-
ments until they led to application for export
licenses. This made it difficult for the Gov-
ernment to effectively discharge its export
control responsibility. The Subcommittee on
International Trade of the House Committee
on Banking, therefore, considered an early
notification system for technical cooperation
agreements. It also investigated charges
that technical secrets that would endanger

““I’he material in this and the following section is drawn
from Patricia Wertman, “A Brief Overview of the Amending
of the Export Administration Act of 1969, With Special Em-
phasis on National Security and Foreign Policy Controls, ”
Congressional Research Service, Feb. 8, 1979.

national security were being exported to the
U.S.S.R. through the agreements. Testi-
mony from expert public witnesses, as well
as from representatives of the Departments
of Defense, State, and Commerce, dis-
counted these charges. And although Gov-
ernment officials testified that new report-
ing requirements would give them better
control of exports to protect national secu-
rity, no provision on prior notification of
technical cooperation agreements appeared
in the Senate version of the bill or in the final
legislation.

As before, the amendments to the Export
Administration Act adopted by the full com-
mittee originated in the report of the Senate
Committee on Banking, Housing, and Urban
Affairs. The Senate discussions of national
security controls resurrected the twin con-
cerns of prior Congresses that U.S. busi-
nesses not be unduly penalized in the admin-
istration of export controls and that the na-
tional security not be jeopardized by the
transfer of sensitive technologies. On the
subject of the administration of licensing
provisions, the Senate proposed a new sec-
tion to the Export Administration Act re-
quiring that applications for export licenses
be acted on within 90 days of their submis-
sion. If the deadline could not be met, the ap-
plicant was to be informed of the reasons for
the delay and an estimate given of the time
needed for decision. Other amendments re-
quired the Secretary of Commerce to report
to Congress on the steps taken to expedite
the licensing process; the Departments of
Commerce, Defense, and State, as well as
other appropriate agencies, to be repre-
sented on TACs; and disclosure to the House
and Senate of information on the reason for
export controls already in effect or contem-
plated.

A final amendment called for review by
the Secretary of Defense of all exports to
“controlled” countries (i.e., Communist
countries). The Military Procurement Au-
thorization Act of 1974 (Public Law 93-365)
had already mandated such a review for
technologies developed directly or indirectly
as a result of R&D funded by DOD. This
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oversight was now extended to all license ap-
plications. The Secretary was empowered to
recommend to the President disapproval of
any export if it would significantly increase
the military capability of a controlled coun-
try. A Presidential decision to override the
Secretary of Defense was to be submitted to
Congress, which had 30 days in which to
overrule the President’s decision by majori-
ty vote. These provisions were designed “to
insure that DOD has an adequate opportuni-
ty to consider the military and national secu-
rity implications of exports to Communist
countries and that the Congress has a voice
in the decision in the event of White House
and DOD disagreement.“”

The Export Administration Act
Amendments of 1977

In 1977 there was no serious disagreement
between the two Houses on the substance of
the proposed amendments to the Export Ad-
ministration Act. In both the mood was
clearly in favor of facilitating the expansion
of East-West trade so far as this was consist-
ent with national security. One important
area of discussion was the issue of foreign
availability. Section 4(b)(2) of the existing
legislation stipulated that “goods freely
available elsewhere shall not be controlled
for export from the United States unless it is
demonstrated that the absence of controls
would damage the national security. ” The
existing legislation allowed Presidential
discretion in imposing national security con-
trols “regardless of the availability” (sec.
4(b)(I)). The House wanted to ensure that the
necessity for control was justified, i.e., it
wanted to make exemptions from control on
the grounds of foreign availability the basic
policy of the Act. The Senate agreed, provid-
ing in its bill that in the cases where “ade-
guate evidence has been presented to the
President demonstrating that the absence of
such controls would prove detrimental to the
national security of the United States . . .
such evidence is to be included in the annual

¥U.S. Congress, Senate Committee on Banking, Housing,
and Urban Affairs, Export Administration Act Amendments
of 1974, report no. 93-1024, July 22, 1974, p. 9.

»17

report required by the act.”’Moreover, the
Senate version required the President to ini-
tiate negotiations with other countries to
eliminate foreign availability in such in-
stances. Both of the latter requirements
were included in the enacted legislation.

In addition, the bills voted out of commit-
tee in both Houses sought to alter the ideo-
logical classification of countries to which
exports should be controlled. Under the ex-
isting legislation the Secretary of Defense
was directed to review applications for ex-
ports to “controlled” countries, i.e., Commu-
nist countries as defined in section 620(f) of
the Foreign Assistance Act of 1961. '8 Both
Houses substituted for “controlled country”
the phrase “country to which exports are
restricted for national security purposes. ”
According to the Senate, the previous ap-
proach was both “straitjacketed” and “in-
consistent, ” little serving the Nation’s in-
terest in maintaining flexibility in the scope
and application of export control. It was
crucial that export control policy reflect the
changing complexion of international rela-
tions, yet existing legislation foreclosed or
diminished new market opportunities in
Eastern Europe. At the same time, it ig-
nored the possibility, however remote, of po-
tential threats to the Nation’s security from
entirely different parts of the world. As the
Senate observed, one of the major purposes
of the amended legislation was to “promote
and encourage a continuing reexamination of
export control policies and practices to in-
sure that they reflect changing world condi-
tions and the changing dimensions of na-
tional security . .. The bill is intended to
diminish the tendency of rigid cold war
perceptions of national security to dominate
the export control process.“”

“U.S. Congress, Senate Committee on Banking, Housing,
and Urban Affairs, Export Administration Amendments of
1977, report no. 95-104, Apr. 26, 1977, p. 29.

“"These countries include the Soviet Union, Albania, Bul-
garia, Czechoslovakia, Estonia, East Germany, Hungary,
Latvia, Lithuania, Poland, Romania, People’s Republic of
China, Yugoslavia, Tibet, Outer Mongolia, North Korea,
North Vietnam, South Vietnam, and Cambodia.

“Senate report no. 95-104, op. cit., p. 9.
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The House similarly desired to reduce em-
phasis on Communist countries as the focus
of export controls, recognizing that Commu-
nist and non-Communist countries alike
might vary in the extent to which they con-
stituted a threat to the national security of
the United States. But implicit in this reduc-
tion of emphasis on specific countries as the
basis for export controls was the need to put
greater emphasis on the nature of commodi-
ties to be exported.” What both Houses
sought, therefore, was a more flexible ap-
proach to export controls that would shift
emphasis from the country of destination to
the exported commodity. Both bills ex-
pressed this in identical language: “In ad-
ministering export controls for national
security purposes, United States policy
toward individual countries shall not be
determined exclusively on the basis of a
country’s Communist or non-Communist
status but shall take into account such fac-
tors as the country’s present and potential
relationship to the United States, its ability
and willingness to control retransfers of
United States exports in accordance with
United States policy, and such other factors
as the President may deem appropriate.“*
The President was to periodically review
policy toward individual countries.

The amended Act also limited the grounds
on which the Secretary of Defense could
recommend against export for national secu-
rity reasons. Instead of restricting exports
of products that “significantly increase the
military capability” of a country, it became
necessary to show that the exports would
“make a significant contribution to the mili-
tary potential of such country. ” In another
section the original language, “significantly
increase the military capability of such coun-
try” became “make a significant contribu-
tion, which would prove detrimental to the
national security of the United States, to the
military potential of such country” (sec.
4(h)()). The import of these changes was
that it was no longer sufficient simply to

**House report no. 95-190, op. cit., pp. 3-4.

“Senate report no. 95-104, op. cit., p. 57; House report no.
95-190, op. cit., p. 32.
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show that an export in some way contrib-
uted to foreign military capabilities (presum-
ably a very wide range of products and tech-
nologies contribute in some way to military
uses). The Secretary must now stipulate that
the military impact is detrimental to the
security of the United States.

The 1977 amendments also embodied sev-
eral procedural changes in the adminis-
tration of export controls. Both the House
and the Senate were displeased with the per-
sistently slow processing of licenses for ex-
port, and both proposed bills reiterated the
provision that all export licenses be ap-
proved within 90 days unless the applicant
was notified in writing that additional time
was needed. In addition, the applicant was
enabled to respond fully in writing to the
guestions and considerations raised by the
application. In the event of interagency
review of a proposed export, the applicant
could review the documentation to deter-
mine that it accurately described the pro-
posed export. If the export license was
denied, the applicant was to be informed of
the specific statutory authority for the
denial, i.e., national security, foreign policy,
or short supply. (The Commerce Department
had been denying export licenses on the non-
statutory grounds of “national interest.”) In
addition, the Secretary of Commerce was re-
quired to review the export regulations and
lists in order to simplify and clarify them.
Within 1 year the Secretary of Commerce
was to report to Congress any actions to sim-
plify the export rules and regulations.

The 1977 amendments also extended
terms of service on TACs from 2 to 4 years,
instructed TACs to review multilateral as
well as unilateral controls, and the Secretary
of Commerce to report to Congress semi-
annually on consultations with TACs. But
while the Senate bill provided that TACs be
informed of the reasons for the failure of the
Government to accept their advice, the
House bill stated that:

The committee notes that it considered
and rejected recommendations by industry
that the Government be required to justify
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directly to the TACs any refusal to accept
their advice. The committee views such a re-
quirement as an unwarranted intrusion of
the private sector into governmental deci-
sionmaking. The committee bill preserves
the requirements that the Government be
accountable for its actions, without creating
a presumption that the Government is con-
strained to accept the advice of any single in-
terest group. ”

The final legislation incorporated the House
version.

The Export Administration Act
of 1979

The 1977 amendments extended the Ex-
port Administration Act until September 30,
1979. But by September 1978, attempts
were already underway in the House of Rep-
resentatives to produce legislation that
would impose conditions restrictive to the
growth of East-West trade. The Technology
Transfer Ban Act (H.R. 14085), introduced
by Representative Dornan on September 14,
1978, asserted that no coherent national
policy controlled the transfer of technology
to the Communist world; that actions taken
by the Soviet Union, including human rights
violations and enterprises in Africa, demon-
strated that Soviet and American views of
detente basically differed and belied the ex-
pectation that increased economic inter-
dependence with the West would moderate
Soviet military and political objectives; that
trade with the West was being utilized by
the Communist world to acquire strategic
technology; and that current U.S. proce-
dures did not adequately prevent the trans-
fer of critical technology to the Soviet Union,
Eastern Europe, and China nor adequately
encourage America’s allies to do the same.
The bill therefore proposed to restrict the ex-
port of goods and technology that “could
make any contribution to the military or eco-
nomic potential” of any nation, which would
prove detrimental to the national security of
the United States.

“House report no. 95-190, op. cit., p. 16.

This language could obviously be inter-
preted broadly enough to virtually embargo
all trade with the Communist world. After
the bill died in Committee, its supporters
modified it, and in March 1979, the “Export
Administration Reform Act of 1979” (H.R.
3216), introduced by Representative Lester
Wolff and cosponsored by Representatives
Miller, Ichord, Dornan, and 21 others was
referred jointly to the House Foreign Affairs
and Armed Services Committees. This bill
sought to assign a larger role to DOD in ex-
port control proceedings by giving the Secre-
tary of Defense the primary responsibility
for identifying the types of technologies and
goods to be controlled for national security
purposes. It furthermore mandated the for-
mulation of a list of critical technologies (see
chapter V) and prohibited the export of “any
critical technology or critical good to any
controlled nation” as well as such exports to
any other nation, except under validated
license. “National security impact state-
ments” were to be required by Congress in
all cases of the President’s deciding to over-
rule or modify classifications of technologies
by the Secretary of Defense, or in any cases
of licensing decision made on grounds of
foreign availability. Congress was given the
power to overrule such Presidential deter-
minations by a resolution in either House.

The major alternative to this bill in the
House was H.R. 2539, introduced by Repre-
sentative Jonathan Bingham in March 1979.
This bill emphasized the importance of ex-
ports to the U.S. national interest, and noted
the detrimental effects of the present “un-
certain” administration of export controls to
the U.S. economy. It declared it to be the
policy of the United States to use export con-
trols to further the national security of the
United States, but also to encourage trade
with all nations with which the United
States had diplomatic or trading relations,
and to restrict exports only in exceptional
circumstances after full consideration of the
economic impact of such restrictions. The
legislation sought to make the process of ex-
port licensing more accountable to the public
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and to Congress, and to encourage multilat-
eral cooperation in the use of export controls.

The legislation that was ultimately re-
ported out of Committee, H.R. 4034, most
closely resembled the Bingham bill. Under
H.R. 4034, the Department of Commerce re-
tained the lead role in the administration of
the export control system with the Depart-
ments of State and Defense providing princi-
pal supportive roles, but the working rela-
tionship between the three was formally de-
fined. DOD, whose responsibility lay in the
national security aspects of the export-
licensing system, would continue to conduct
technical evaluations of the military implica-
tions and potential military diversion of pro-
posed exports. Its concurrence was formally
required in any changes in the commodity
control list. The Secretary of Defense was
also given authority to appeal directly to the
President on any licensing decision incon-
sistent with national security. The critical
technologies approach was encouraged and
the Secretary required to report annually on
its progress.

The State Department continued to have
responsibility for recommending the use of
export controls for foreign policy purposes
and for representing the United States in
CoCom, although authorization for partici-
pation in CoCom was transferred from the
Battle Act to the Export Administration
Act. In addition, the Secretary of State was
given the authority to appeal directly to the
President on any licensing decision incon-
sistent with U.S. foreign policy interests.

In the hearings on H.R. 4034, a consider-
able amount of testimony focused on the in-
efficiency of the present system in process-
ing export license applications. The bill had
provided for a series of “suspense points”
that would automatically elevate undecided
cases to higher policy levels, although the
President was given authority to waive
these time limits in important cases for pur-
poses of renegotiating with the seller or for-
eign customer. The bill also provided for con-
gressional veto over the intended (or ex-
panded) use of export controls for foreign

policy purposes. In addition, a new form of
export license, a “qualified general license”
(see chapter Il) was instituted to expedite
the licensing process by allowing exports of
certain categories of previously licensed ex-
ports, obviating repeated validated license
application.

H.R. 4034 explicitly distinguished the cri-
teria and procedures in the use of national
security and foreign policy export controls.
National security controls were designed to

... prevent the acquisition or delay [the
acquisition] by hostile or potentially hostile
countries of goods and technology which
would significantly enhance their military
capabilities to the detriment of U.S. national
security .23

This statement had clear implications for
the issues of both foreign availability and of
the role of Congress within the licensing
process. By their very nature, licensing deci-
sions in the national security arena are
highly technical; this tends to preclude ma-
jor congressional involvement; foreign avail-
ability makes U.S. controls ineffective in any
case.

The bill was less precise on the use of con-
trols for foreign policy reasons, the purposes
of which can range from the human rights
policy of another country; to inhibiting
another country’s capacity to threaten coun-
tries friendly to the United States; to associ-
ating the U.S. diplomatically with a particu-
lar group of countries; to disassociating the
United States from the policies of a repres-
sive regime. Because foreign policy controls
involve political-as opposed to technical—
decisions, congressional involvement was
deemed more appropriate. Thus, H.R. 4034
contained a provision for congressional veto
on the Presidential use of foreign policy con-
trols.

On the issue of foreign availability, the
House report noted that U.S. ability to uni-
laterally deny goods and technology to the

“House Committee on Foreign Affairs, Reportonthe Ex-
port Administration Act Amendments of 1979, report no.
96-200, May 15, 1979, p. 7.
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Eastern bloc has been eroded by an array of
factors, including the increased competition
in the high-technology marketplace. In ac-
knowledgment of this fact, the bill required
the Secretary of Commerce to establish a
capability within the Office of Export Ad-
ministration (OEA) to continuously monitor
the issue of foreign availability, utilizing in
part the Government-industry TACs and
seeking a more unified CoCom response to
the foreign availability problem.

The primary legislation considered in the
Senate was S. 737, introduced on March 22,
1979, by Senator Adlai Stevenson and re-
ferred to the Committee on Banking, Hous-
ing, and Urban Affairs.” The bill was re-
ported out on May 7, 1979, with committee
amendments. Under S. 737, a new export
control statute—the Export Administration
Act of 1979—was to be established, super-
seding the Export Administration Act of
1969, as amended.

As with the House bill, findings and policy
declarations stressed the importance of ex-
ports to the U.S. economy. Particular atten-
tion was given to the minimization of “uncer-
tainties in export control policy” as a means
of encouraging trade with all countries with
which the U.S. has diplomatic or trading re-
lations, except in cases where such trade
would be against the national interest.

As introduced, S. 737 had referred to the
“right to export. ” The bill was amended to
substitute the word “ability,” the intention
being not to denote a constitutional or other-
wise legally enforceable right to export free
from Government restriction, but rather to
reinforce the strong presumption that citi-
zens should be free to engage in international
commerce except in instances where regula-
tion is clearly needed to advance important
public interests. Thus, the control of exports
should be the exception and not the rule.

The bill reaffirmed the notion that export
controls administered for national security

240On Apr. 23, 1970, S. 977 was introduced by Senator Prox-
mire at the request of the Administration. Its provisions of-
fered no major reforms in the administration of export con-
trols.

purposes should give special emphasis to
controlling exports of technology (and goods
that contribute significantly to transfer of
such technology) that could make a signifi-
cant contribution to the military potential of
any country, detrimental to U.S. national
security, and also declared that the United
States should cooperate with its allies for
this purpose. The President was required to
annually review unilateral national security
controls and to review multilateral export
controls maintained for national security
purposes every 3 years. High administrative
priority was given to the prevention of ex-
ports of critical goods and technology, and
the Secretaries of Commerce and Defense
were enjoined to revise controls to ensure
they are focused on and limited to militarily
critical goods and technology.

The criteria for using export controls for
foreign policy purposes as set forth in S. 737
included the following:

(1) alternative means to further the for-
eign policy purposes in question; (2) the like-
lihood that foreign competitors will join the
United States in effectivel controlling such
exports; (3) the probability that such con-
trols will achieve the intended foreign policy
purpose; (4) the effect of such controls on
United States exports, employment, and
production, and on the international reputa-
tion of the United States as a supplier of
goods and technology; (5) the reaction of
other countries to the imposition or enlarge-
ment of such export controls by the United
States; and (6) the foreign policy conse-
quences of not imposing controls.”

The President was required to reconsider
annually export controls maintained for for-
eign policy reasons and to report the results
to Congress. Thus, foreign availability was
to be assessed in both the foreign policy and
national security cases. The Department of
Commerce’s OEA would be responsible for
assessing foreign availability. Review and
revision of export control lists were also re-
quired.

Gee Senate Committee on Banking, Housing, and Urban
Affairs, Report on the Export Administration Act of 1979,
report no. 96-169, May 15, 1979, pp. 5-6.
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Like its counterpart in the House, S. 737
instituted a qualified general license, to be
used to permit multiple shipments to a par-
ticular consignee or for a specified end use.
Similarly, it established a timetable for ex-
port license review, placing a 90-day limit on
review of a license if referral to other agen-
cies or CoCom was not required, and a 180-
day limit where referral was necessary.

Finally, S. 737 contained a subsection that
superseded the Battle Act and required the
President to initiate negotiations with
CoCom members for the purpose of reaching
agreement on: 1) publishing the CoCom con-
trol list, 2) modification of controls to obtain
full acceptance and enforcement by CoCom
members, and 3) adoption of more effective
enforcement procedures.

Debates in both the House and the Senate
on their respective bills underlined the two
major themes which, since 1969, have sur-
rounded the passage of and amendments to
the Export Administration Act: the threat
to U.S. national security posed by the sale of
dual-use technologies to the Communist
world; and the importance to the U.S. na-
tional interest of a positive trade balance and
therefore of a healthy export sector. The Act
that ultimately emerged, the Export Admin-
istration Act of 1979 (Public Law 96-72),
closely follows both H.R. 4034 and S. 737
and therefore leans to the latter preoccupa-
tion. This Act, which expires on September
30, 1983, is reproduced in its entirety in the
appendix to this volume. A selection of its
major provisions may, however, be summa-
rized as follows:

. The Act finds that the ability of U.S.
citizens to engage in international com-
merce is a fundamental concern; that
exports contribute significantly to the
national security and well-being of the
United States; and that over-restriction
or uncertainty in the exercise of export
controls can be detrimental to the inter-
ests of the United States. On the other
hand, export of goods or technology
without regard to whether they make a
significant contribution to the military

potential of recipient countries may
adversely affect the national security of
the United States.

The Act declares it to be the policy of
the United States to minimize uncer-
tainty in export controls and to encour-
age trade. Export controls are to be uti-
lized only after full consideration of
their economic impacts and only to the
extent necessary to protect U.S. nation-
al security, to further significant for-
eign policy goals, or to protect the do-
mestic economy in cases of short sup-
ply.

A qualified general license, as proposed
in the Senate bill, is established and a
detailed procedure for processing ex-
port-licensing applications, including
deadlines, provisions for multiagency
consultation, and applicant notification
and consultation is outlined. Qualified
general licenses, in lieu of validated
licenses, are to be encouraged to the
maximum feasible extent.

The Battle Act is superseded and au-
thorization provided for U.S. partici-
pation in CoCom. The President is en-
joined to enter into negotiations with
other CoCom governments with a view
toward reducing the scope of export
controls, publishing the CoCom lists
and other pertinent documents, and
holding periodic high-level meetings on
CoCom policy.

U.S. firms or enterprises (excepting
educational institutions) entering into
commercial agreements with controlled
countries must now report these agree-
ments to the Secretary of Commerce if
they cite an intergovernmental techni-
cal cooperation agreement and will re-
sult in the export of unpublished techni-
cal data.

In cases where reliable evidence shows
diversion of dual-use items to military
use, the Secretary of Commerce is au-
thorized to deny all further exports to
the end user responsible for the diver-
sion until such time as it ceases.

Foreign availability shall be continu-
ously reviewed by the Secretary of Com-
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merce in consultation with other agen-

cies and with the TACs, and an office

established to gather information and
engage in ongoing monitoring activ-
ities.

. Validated licenses may not be required
in cases where foreign availability has
been demonstrated, except in cases
where this provision is waived by the
President. In these cases, the Secretary
of Commerce must publish the details
of the basis and estimated economic im-
pact of the decision.

. The Commodity Control List (CCL) may
be indexed, i.e., annual increases in per-
formance levels of items subject to con-
trols identified and items automatically
deleted on the basis of these stipula-
tions.

. The President is enjoined to consider
alternative actions and the following
criteria before curtailing exports for for-
eign policy purposes:

—the probability that such controls
will achieve the intended foreign
policy purpose in light of other fac-
tors, such as foreign availability;

—the reaction of other countries;

—the likely effect of the controls on the
U.S. economy; and

—the ability of the United States to ef-
fectively enforce the controls.

Summary

The present Export Administration Act is
the embodiment of a policy of encouraging
trade with the Communist world in a manner
that nevertheless protects U.S. national
security and allows the President flexibility
in the use of export controls to further for-
eign policy aims. The fact that these aims
may not always be entirely consistent is re-
flected in the content of the congressional
debates that have surrounded the Act since
its passage in 1969, and in the nature of the
amendments to it. These amendments have
sometimes pulled in different directions—
some attempting to facilitate the expansion
of trade, others expressing concern at the
strategic implications of that trade. The gen-
eral drift of the legislation has, however,

been toward liberalization of export controls
of goods and technologies to the East.

As the nature and quantity of the goods
and technologies permitted for export to
Communist nations have expanded and the
climate of detente has encouraged American
businessmen to seek new markets in the
East, the system for the administration of
export controls has had to contend with
growing numbers of cases involving increas-
ing technological variety and complexity. In
addition, it has had to balance the sometimes
conflicting demands of facilitating trade and
protecting national security. The following
sections describe the operation of this sys-
tem and discuss the problems that it has en-
countered.

THE ADMINISTRATION OF
US. EXPORT CONTROLS:
THE LICENSING SYSTEM

In U.S. law, the freedom to export is a
privilege and not a right. All U.S. exporters
require permission from the Government to
ship their goods. In accordance with the re-
quirements of the Export Administration
Act, the licensing system through which this
permission is granted is administered by the
Department of Commerce, which has juris-
diction over most commodities and unclassi-
fied technical data. The only exceptions,
which fall under the jurisdiction of other
Federal agencies, are munitions exports,
which are controlled by the Department of
State; nuclear materials by the Nuclear
Regulatory Commission; and gold and for-
eign currency by the Treasury Department.
Commerce’s authority extends to the reex-
port of commodities and data to third coun-
tries; to the utilization of American technical
data overseas; to the use of U.S.-origin parts
and components in commodities manufac-
tured abroad and destined to a third coun-
try; and to exports of commodities and data
by any person subject to the jurisdiction of
the United States.

As the orientation and objectives of U.S.
trade policy with Communist countries have
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shifted since the end of World War 11, so too
have variations occurred in trade levels and
in the number and kinds of items on the list
of controlled commodities. But the proce-
dures and institutions of the export control
administration system established over 30
years ago persist. This phenomenon was
summed up in a recent Government study
which noted:

In the aftermath of World War I, in re-
sponse to problems of the Cold War, security
defined in military terms became the overrid-
ing purpose abroad—both in concept and in
organizational form. Today, the concept has
somewhat changed, but the organizational
form mostly remains. (author's emphasis)”

The Commodity Control List

There are two types of export license—
general and validated. A general license per-
mits the export of certain commodities and
technical data without the need to submit a
formal application or obtain a license docu-
ment for each transaction. These apply to
most commercial transactions, and approx-
imately 90 to 95 percent of all U.S. exports
are shipped under their authority. The re-
maining 5 to 10 percent, sent under vali-
dated license, are subjected to a rigorous ap-
plication process.

Technologies requiring a validated license
are specified by the U.S. Department of
Commerce in the CCL (see figure 3). The
present CCL is the descendant of the lists of
controlled commodities that the Secretary of
Commerce, with the advice of the Secretaries
of State and Defense, was first enjoined to
compile under the Export Control Act.
Under the terms of this Act and Department
of Commerce regulations, the CCL contains
those technologies, products, or commod-
ities that fall into the following general cate-
gories:

-“Graham T. Allison, “Overview of Findings and Recom-
mendations from Defense and Arms Control Cases, in ap-
pendixes: (‘omission on the Organization of the Govern-
men t for the Conduct of Foreign Policy, June 1975, vol. IV
(Washington, D.C.: U.S. Government Printing Office, 1975),
p. 21.

« products and technical data that the
U. S. Government determines capable of
contributin significantl to the design,
manufacture, and utilization of military
hardware, or that fall under the CoCom
strategic control system; petroleum and
other products or commodities in short
supply; and

+ some devices related to nuclear weap-
ons and explosive devices; certain nucle-
ar power facilities; and crime control
and detection equipment, that is con-
trolled for foreign policy reasons.”

Most items on the list are also on the

CoCom list of controlled commodities; but at
present 38 items are unilaterally controlled
by the United States,”according to the in-
terpretation of Commerce, Defense, and
State officials of the general criteria pro-
vided in the law. U.S. industry, anxious to
expand exports to Communist-bloc coun-
tries, is particularly critical of this fact, and
as will become apparent below, much of the
criticism of the export-licensing system as a
whole is directed at the composition of the
list itself.

At the present time, the CCL contains
some 200 entries, many of which embody
high technology. These are grouped in the
following 10 categories:

Group Types Of commodities
O Metalworking machinery
1 Chemical and petroleum equipment
2 Electrical and power-generating equipment
3 General industrial equipment
4 Transportation equipment
5 Electronics and precision instruments
6 Metals, minerals, and their manufacture
7 Chemicals, metalloids, and petroleum products
8 Rubber and rubber products
9 Miscellaneous

*'See the testimony of Rauer Meyer, Director of the Office
of Export Administration, U.S. Department of Commerce,
before the Subcommittee on Domestic and International Sci-
entific Planning, Analysis, and Cooperation, Committee on
Science and Technology, U.S. House of Representatives, Oct.
4,1978.

*See the testimony of Stanley Marcuss, Senior Deputy As-
sistant Secretary for Industry and Trade, U.S. Department
of Commerce, before the Subcommittee on International
Economic Policy and Trade, Committee on Foreign Affairs,
U.S. House of Representatives, Mar. 7, 1979.
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Figure 3.—Sample Page of the U.S. Commodity Control List

Commodity Control List—399.1 CCL-1

Export Control Commodity Number GLV $ Value Limits

d Validated
c i an b ot . Precees- License
ommodity escription unit ing Code Required T \% Q

GROUP *METAL-WORKING MACHINERY '
Forming Machines:

1072A Presses and specialized controls, accessories, Il.. --_-s Il MC Il QSTVWYZ ; 1,000 11 1,000 Il 0
and parts therefor, as follows:

(a) Presses (stabilized equipment using rams) for applying high impact energy work forces through use
of explosives or compressed gases including air;

b

-

Presses specially designed or re-designed for the working or forming of metals, alloys, or other materials
with a melting point exceeding 3,452° F (1,900°C) ;

(c) Hydraulic presses, as follows:
(1) vertical presses having a total rated force of over 10,000 tons; or
(2) horizontal presses having a total rated force of over 5,000 tons;

¢

=

Isostatic presses, as follows (isostatic presses are those capable of pressurizing a closed cavity through

various media (gas, liquid, solid particles, etc. ) to create equal force in all directions within the cavity

upon a workpiece or material) :

(1) capable of achieving a maximum working pressure of 20,000 of psi ( 1,406 kg/cm®) or greater and pos-
sessing a chamber cavity with an inside diameter in excess of 16 inches (40.6 cm) ; or

(2) capable of achieving a maximum working pressure of 5,000 psi (351 kg/cm?) or greater and hav-
ing a controlled thermal environment within the closed cavity, except those possessing a chamber
cavity with an inside diameter of less than 5 inches (127 mm) and which are also capable of achiev-
ing and maintaining a controlled thermal environment only between + 176°F (+80” C) and —S1“F
(-35°C); and

(e) Control equipment, accessories, and parts which are specially designed for the above presses.

1075A Spin-forming and flow-forming machines, Il------ Il MC 1l QSTVWYZ Il 1,000 Il 1,000 Il O
double support or three roller types, as follows:

(a) Horizontal spindle type designed to have and having a drive motor of 80 hp (59|(W) or more; or
(b) Vertical spindle type designed to have and having a drive motor of 50 hp (37kW) or more; and

(c) Specially designed parts and accessories therefor.

Other Metal- Working Machinery:

1080A Machines and equipment, including special- I{- -- --° Il MC Il QSTvVwYZ [I 1,000 Il 1,000 II O
ized tooling and fixtures, and specially designed
parts and accessories therefor, specially designed for making or measuring gas turbine blades, including but
not limited to the following:

(a) Blade belt grinding machines; (h) Blade aerofoil scribing equipment;
(b) Blade edge radiusing machines; (i) Blade aerofoil and/or root automatic
(c) Blade aerofoil milling and/or grinding measuring equipment;

machines; . - . .

(j) Precision vacuum investment casting

(d) Blade blank pre-forming machines; equipment;
(e) Blade rolling machines; (k) Small home drilling equipment for producing
(f) Blade aerofoil shaping machines, except holes less than 0.030 inch (0.76mm) in

metal removing type; diameter; and
(g) Blade root grinding machines; (1) Directional solidification casting equipment.

1 See § 370.10 for commodities which require export authorization from other U.S. Government Departments and Agencies.
J Report machines in “number.”

Export Administration Regulations June 1, 1978
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Each entry on the CCL contains a general
description of the technical commodity, the
countries for which validated licenses are re-
qguired, and in some cases, value limitations
on exports which set restrictions on the num-
ber or dollar value of items that may be ex-
ported.

For export control purposes, all foreign
countries except Canada, which is subject to
minimal restrictions, are divided into seven
separate country groups, designated by al-
phabetic symbols (see table 17). Most Com-
munist-bloc countries are included in a single
group, but Poland and Romaina both have
MFN status and are treated separately.
Communist countries to which most trade is
embargoed (North Korea, Vietham, Cambo-
dia, and Cuba) also form a distinct group.

The need for an exporter to apply for a val-
idated license therefore turns both on the
commodity or data to be exported and the
country of destination. Exporters may have
to consult the CCL for guidance on each
separate transaction. Validated licenses are
required for most high-technology exports to
Communist destinations and for strategic
materials and products to all destinations
except Canada. The Commerce Department
issues and updates a series of regulations
that lay out these requirements.”

*U.S. Department of Commerce, Export Administration
Regulations, June 1, 1978. This is a looseleaf publication that
includes Export Administration regulations and supplemen-
tary Export Administration bulletins.

Table 17.— Export Administration System: Country Grouping

French West Indies

Haiti (including Gonave and
Tortuga Islands)

Jamaica

Leeward and Windward Islands

Netherlands Antilles

Trinidad and Tobago Poland

Country Group O Country Group V

Romania All countries not included in any other
country group (except Canada)
Country Group S

Southern Rhodesia Country Group W

Country Group T

North America: Country Group Y

South America:

Greenland Northern Area: Albania

Miquelon and St. Pierre Islands Colombia Bulgaria

Southern Area: French Guiana (including Inini) Czech_oslovakia

Mexico (including Cozumel and Guyana Estonia . L .
Revilla Gigedo  Islands) Surinam German De_mocratlc Republic (including

_ Venezuela East Berlin)

Central America: Hungary

Belize Western Area: Laos

Costa Rica Bolivia Latvia

El Salvador Chile Lithuania

Guatemala _ _ Ecuador (including the Galapagos Outer Mongolia

Honduras (including Bahia and Islands People’s Republic of China (excluding
‘Swan Islands) Peru Republic of China)

Nicaragua Union of Soviet Socialist Republics

Panama

Eastern Area:

Bermuda and Caribbean Area: Argentina Country Group Z
Bahamas Brazil North Korea

Barbados Falkland islands (Islas Malvinas) Vietnam

Bermuda Paraguay Cambodia

Dominican Republic Uruguay Cuba

NOTE Canada Is not Includéd.ln any country group

SOURCE U S Department of Commerce, Export Administration [?egu/af/ens, supplement no 1.pt 370, June 1.1978
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The Executive Agencies in the
Licensing Procedure

The Department of Commerce.—EXxport-
ers seeking validated licenses must enter a
system primarily administered by the De-
partment of Commerce, which works in coop-
eration with the Departments of State, Ener-
gy, and Defense. Its export control responsi-
bilities give Commerce a somewhat contra-
dictory mandate. On one hand, it is charged
with the general promotion and encourage-
ment of U.S. exports; on the other, it is re-
quired to administer an elaborate system de-
signed to limit certain of these transactions.

The Department has attempted to recon-
cile these activities by keeping export re-
strictions to the minimum necessary to ful-
fill the objectives of the Export Adminis-
tration Act, thus causing the least negative
impact on U.S. trade. Jurisdictional am-
biguities and conflict cannot be entirely
avoided. Reorganizations in the past few
years have been designed to minimize their
effects, and recent discussions within the
Administration have once again raised the
prospect of further reorganization. Offices
responsible for the promotion of East-West
trade and those charged with the control of
such trade were once housed together in the
Department’s Bureau of East-West Trade,
which was established in 1972 to encourage

and facilitate the trade resulting from the
U.S./U.S.S.R. trade agreement. The two
functions have since been separated. In
1977, a new Industry and Trade Administra-
tion was established. It contains two parallel
bureaus with functions relevant to East-
West trade and its administration: the
Bureau of Trade Regulation, which houses
OEA and is responsible for administering ex-
port controls; and the Bureau of East-West
Trade, which retains trade promotion opera-
tions. Figure 4 illustrates this organization.

The Department of State.—The Depart-
ment of State is primarily concerned with
the foreign policy, as opposed to the econom-
ic and commercial, implications of export
control. Its involvement in export control is
threefold. First, State advises the Commerce
Department on any foreign policy considera-
tions arising from U.S. export license appli-
cations. These foreign policy issues may
cover matters as diverse as U.S. national
security, virtual embargoes on trade with
certain Communist countries, U.N. sanc-
tions on trade with Rhodesia, selected re-
straints on trade with South Africa, the
former embargo on trade with Uganda, and
controls for human rights, antiterrorism,
and regional stability purposes. State is also
involved with nuclear nonproliferation cases
and the export of hazardous substances. Sec-

Figure 4.—Industry and Trade Administration, U.S. Department of Commerce

SOURCE Off Ice of Technology Assessment
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end, the State Department assumes the lead-
ing role in U.S. efforts to implement multi-
lateral export controls. In this connection, it
represents the United States in all CoCom
sessions, including CoCom list reviews and
exception cases (see chapter VIII). Third,
under the Battle Act the State Department
has primary responsibility for the develop-
ment of a list of items completely embargoed
to the Communist world. This list, the Mutu-
al Defense Assistance Control List, includes
arms, ammunition, implements of war,
atomic energy materials, and certain dual-
use items.

All of these activities are handled in the
Office of East-West Trade in the Bureau of
Economic and Business Affairs. The Office’s
seven officers, two of whom reside in Paris
where CoCom is headquartered, all have full-
time responsibility for export controls.

The Departments of Energy and Defense.
—The Departments of Energy and Defense
play important roles in the system by pro-
viding technical expertise and advice on na-
tional security matters. The Department of
Energy advises on energy-related exports.
such as oil-extractive equipment, and re-
views all cases involving nuclear materials.

As would be expected, DOD has been
heavily involved with the export control sys-
tem from the outset. In 1962, the Assistant
Secretary of Defense for International Secu-
rity Affairs was charged with the respon-
sibility for DOD’s role in the implementation
of trade control policies, and subsequent
amendments to the Export Administration
Act have further delineated the role of the
Secretary of Defense within the control sys-
tem (see above). DOD’s task is to evaluate
the military and strategic potential of items
under review. This entails a complex consult-
ing system within the Department that may
involve the technical and intelligence arms of
the military services as well as a number of
other offices and agencies.

Until recently, responsibility for export
licensing within DOD was diffused. Al-
though the processing of applications came

under the jurisdiction of the International
Security Affairs Branch, policy functions, in-
cluding obtaining technical evaluations,
were carried out in the Office of the Deputy
Under Secretary of Defense for Research
and Advanced Technology. Both functions
have now been centralized in the Office of
the Deputy Under Secretary for Interna-
tional Programs and Technology. The re-
organization is intended to streamline the
Department’s role in processing export
license applications.

Other Agencies.—In addition to the De-
partments discussed above, any other agen-
cy with pertinent expertise may be asked to
contribute technical advice on individual ap-
plications. Bodies sporadically involved in
the licensing process include the Treasury
Department, the Central Intelligence Agen-
cy (ClIA), the National Aeronautics and
Space Administration, and the National
Bureau of Standards.

The Mechanics of the Validated
Licensing Procedures

Entry to the export control licensing sys-
tem is by way of OEA, which receives all ex-
port license applications. Figure 5 delineates
its present administrative structure. A
license application requires detailed techni-
cal information on the product or process to
be exported, the quantity to be exported,
unit selling price, and total sales receipts.
Details concerning the foreign buyer, includ-
ing intermediate and final consignees, and
on the end use of the product must also be
provided (see figure 6). In theory, the pro-
spective exporter may obtain an advisory
opinion on the likely disposition of the ap-
plication, and thus avoid costly pre-sale pro-
motion. In some instances, however, this
process has been as time-consuming as the
formal application itself. Furthermore, the
advisory opinion is delivered orally and is
not binding.

An application is initially received in the
Operations Division where it is logged in,
entered into a computerized information sys-
tem, and briefly reviewed against a list of
known or suspected violators of export con-
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Figure 5.—Office of Export Administration, U.S. Department of Commerce

Exporters
Services

Operations
Division

{ Compliance
Division

License
Applications

Director

Licensing

Policy Plannin
Divisions oy nning

Division
. Computers
. Capital goods

and produc-

tion materials

: Short supply

SOURCE. Comptroller General, Export Controls. Need to Clarify Policy and Simplify Administration, Report to the Congress, March 1, 1979, p. 34

trol laws. It then moves to one of the three
Licensing Divisions—Computers, Electron-
ics, or Capital Goods and Production Materi-
als. At this point the application is given a
careful technical review by OEA staff. This
review focuses on the following items: the
function and use of the equipment; its level
of sophistication; normal military/civilian
use in the United States and the country of
destination; foreign availability of compar-
able equipment in terms of both quantity
and quality; suitability of the equipment for
the proposed end use; the known activities of
the end user; likelihood of diversion; and the
economic and commercial implications of the
proposed export. In investigating these
points, the staff may draw on outside re-
sources, including TACs, the Nation’s intelli-
gence agencies, and the Export Information
Service of the Department of Commerce.
Specifically, they attempt to answer the fol-
lowing questions:

. Is the item designed or intended for
military purposes? Does it have signifi-
cant military use?

« If the item has both military and
civilian uses, will the transaction in-
volve only the latter?

+ Does the item contain advanced or
unique technology of significance in
terms of the export control program’s
objectives?

« Is there a shortage of the item in the
area of destination that affects military
potential?

« For strategically significant nonmili-
tary items, can non-U.S. sources supply
a comparable item or an adequate sub-
stitute? What is the normal use in the
country of destination?

After this information has been gathered
and evaluated, the request moves to the Pol-
icy Planning Division where it is reviewed in
terms of general OEA policy. At this stage
the Division must determine whether it has
sufficient data on which to base a decision
and sufficient authority to unilaterally make
that decision, or whether consultation with
other Federal agencies is required. If the lat-
ter, it must also determine what kind of con-
sultation is called for.
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Figure 6.— Export License Application

U.S. DEPARTMENT OF COMMERCE DATE RECEIVED (Leave Blank) CASE NO (Leave Blank)
FORM DIB-622P (REV 3-75) DOMESTIC AND _INTERNATIONAL
(FORMERLY FC.419) BUSINESS ~ADMINISTRATION
BUREAU OF EAST WEST TRADE
Form Approved OMB No. 41-R.0735 OFFICE OF EXPORT ADMINISTRATION
WASHINGTON D C 20230
CONFIDENTIAL - Information furnished
herewith is deemed confidential and will
not be published or disclosed except in ac- APPLICATION FOR
cordance with provision of Section 7 (c) of
the Export Administration Act of 1969, as EXPORT LlCENSE
amended.
DATE OF APPLICATION APPLICANT'S TELEPHONE NO.
1 APPLICANT S NAME I 2 PURCHASER IN FOREIGN COUNTRY
(If same as ultimate consignee, state “SAME AS ITEM 3", If same
as intermediate consignee, state “SAME AS ITEM 4. “)
NAME
STREET STREET
ADDRESS ADDRESS
CITY. STATE CITY AND
ZIP CODE COUNTRY

3 ULTIMATE CONSIGNEE IN FOREIGN COUNTRY 4. INTERMEDIATE CONSIGNEE IN FOREIGN COUNTRY

(If none. state “NONE”, if unknown, state “UNKNOWN.“)

NAME | NAME

STREET STREET

ADDRESS ADDRESS

CITY AND CITY AND

COUNTRY COUNTRY

S COUNTRY OF ULTIMATE DESTINATION 6 APPLICANT'S REFERENCE NUMBER

7 (d) QUANTITY TO |[(b) COMMODITY DESCRIPTION AS GIVEN IN COMMODITY CONTROL (D EPXPORT SN (d) TOTAL SELLING PRICE AND
BE SHIPPED LIST (Include characteristics such as basic ingredients, composition, OL COMMODITY POINT OF DELIVERY

type, size, gauge, grade, horsepower, etc. ) NUMBER AND PRO-| (Indicate b'. 0. B., b’, A. S., C.I.LF., etc. )
CESSING NUMBER

UNIT PRICE | TOTAL PRICE
TOTAL

8 FILL IN IF PERSON OTHER THAN APPLICANT IS AUTHORIZED TO 9. IF APPLICANT IS NOT THE PRODUCER OF COMMODITY TO BE
RECEIVE LICENSE EXPORTED. GIVE NAME AND ADDRESS OF SUPPLIER.

NAME (If unknown. state "UNKNOWN.”)

STREET

ADDRESS

CITY, STATE.

ZIP CODE

10 END USE OF COMMODITIES COVERED BY THIS APPLICATION 11 IF APPLICANT IS NOT EXPORTING FOR HIS OWN ACCOUNT,
DESCRIBE FULLY GIVE NAME AND ADDRESS OF FOREIGN PRINCIPAL AND

EXPLAIN FULLY
NSNS NS A NS AP SP AP S AN
12 ADDITIONAL INFORMATION (Attach separate sheet if more space is needed. )
13 APPLICANT’S CERTIFICATION, — The “undersigned applicant hereby makes application for a license to export and certifies as follows: That all statements herein,

and in any documents or attachments submitted in support hereof, are true and correct to the best of his knowledge and belief; and that (a) he has read the instruc-
tions on the fifth copy of this application and is familiar with the U.S. Department of Commerce Export Administration Regulations: (b) this application conforms
to such instructions and regulations: (c) unless Item 14 is completed, he negotiated with and secured the export order directly from the purchaser or ultimate con-
signee or through his or their agents abroad. (d) all Parties to the export transaction. the exact commodities and quantities, or the exact technical data, and all other
terms of the order and other facts of the export transaction are fully and accurately reflected herein; (e) documents and records evidencing the order and other facts
of the export transaction to which this application relates will be retained by him for 2 years from whichever is later. the time of (i) the export from the United
States, or (ii) any known reexport, transshipment, or diversion, or (iii) any other termination of the transaction, whether formally in writing or by any other means.
and made available to the Department of Commerce upon demand: (f) any material or substantive changes in the terms of the order or other facts of the export
transaction as reflected in this applicatlon or any certification made in connection therewith, whether the application is still under consideration or after a license
has been granted, will be reported promptly by him to the Department of Commerce; and (g) if the license is granted, he will be strictly accountable for its use in ac-
cordance with the Department of Commerce Export Administration Regulations and all terms and conditions specified on the face of the license.

Type SIGN Type
or HERE or
Print IN INK _ _ Print _ _
(Applicant (Same as Item 1)) (Signature of person authorized to execute (Name and title of person whose signature
this application. ) appears on the line to the left)

14 ORDER PARTY ‘S CERTIFICATION (see § 372.6 (c) of the Export Administration Regulations ) - The undersigned order party certifies to the truth and correct-
ness of Item 13 (d) above, and that he has no information concerning the export transaction that is Inconsistent with. or undisclosed bv the application and agrees
to comply with Items 13 (e) and 13 (f) above.

Type SIGN Type
or HERE or
Print IN INK Print
(Order Party) (Signature of person authorized to sign for (Name and title of person whose signature
the Order Party) appears on the line to the left)

This license application and any license issued pursuant thereto are expressly subject to all rules and regulations of the Department of Commerce. Making any false
statement or concealing anv material fact in connection with this application or altering in any way the validated license issued. is punishable by imprisonment or fine.
or both, and by denial of export privileges under the Export Administration Act of 1969. as amended, and any other Federal statutes.

FOR OFFICIAL USE ONLY

ACTION TAKEN | VALIDITY AUTHORITY RATING DV TECH
D DATA
APPROVED PERIOD
n — -
o REJECTED | MONTHS END USE RE-EXPORT| SUPPORT | TYPE OF (Licensing officer) (No. ) (Date)

DOCUMENTATION DOCUMENT LICENSE

1
~ [ (Review _officer) (Date)
NOTE: Submit the first four copies of this application, Form DIE-622P (with top stub attached). to the Off Ice of Export
Administration, Room 16 17M, Domestic and International Business Administration, U.S. Department of Com-
merce. Washington. D.C. 20230, retaining the quintuplicate copy of the form for your files. Remove the long car- ORIGINAL
bon sheet from in front of the quintuplicate copy. Do not remove any other carbon sheets. See Special Instruc-
tions on back of quintuplicate. Reproduction of this form is permissible, providing that content, format, size, and o E A FILE COPY
color of paper and ink are the same
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In theory, all applications for validated
licenses should be subjected to a formal in-
teragency review process; in practice, the
Commerce Department often takes unilater-
al licensing decisions, with the consent of the
other agencies involved in the system, i.e.,
the Departments of State, Defense, and En-
ergy. This is a practical necessity: unless the
vast majority of cases were decided without
prolonged multiagency review, the system
would be overwhelmed by the number of ap-
plications to be processed. The requirement
for multiagency consideration is met, there-
fore, in any one of three ways, each involving
progressively more active and formal inter-
agency consultation. These are first, a uni-
lateral decision by OEA based on prior dele-
gations of authority from the other agencies;
second, informal consultation which is usu-
ally bilateral; or third, full-scale formal mul-
tiagency review.

OEA decides which of these routes to take
on the basis of internal guidelines called
“policy determinations. ” A policy deter-
mination establishes procedures governing
the disposition of particular categories or
types of export applications. Policy deter-
minations specify limitations or conditions
respecting commodity, destination, and use
or end uses that determine how an applica-
tion decision must be resolved. In instances,
therefore, where a new license application
falls within the technical specifications, end
use, and destination criteria previously es-
tablished as acceptable for export, OEA may
make a unilateral decision without the neces-
sity of actual interagency consultation. The
performance characteristics of the product
or its destination will therefore indicate
when OEA should discuss a case with
another agency, even if it itself feels confi-
dent that the export can proceed. The major-
ity of cases are decided by OEA alone. These
usually involve exports to free world destina-
tions. Most exports to Communist countries
require some explicit consultation.

There are several kinds of informal consul-
tation, but no rigid or explicit criteria govern
the choice of one over another. In some in-
stances, a single phone call to another agen-

cy (or, if the problem is the application itself,
to the prospective exporter) may be suffi-
cient. Alternatively, the Policy Planning
Division may send a memorandum and sup-
porting documents, which summarize the
case on the basis of the technical evaluation
conducted in the Licensing Division, to
another agency, requesting its opinion or its
concurrence in Commerce’s recommenda-
tion. OEA may also send “waiver memoran-
da. ” These outline the case and request the
acquiescence of each consulting agency to
Commerce’s decision on an application. Usu-
ally, this concurrence is forthcoming. For ex-
ample, of the approximately 12,000 memo-
randa sent through the first 6 months of
1976, DOD recommended denial of only 9 ap-
plications that Commerce had favored. De-
fense concurred in 76 Commerce recommen-
dations for denial and in 6 cases for partial
approval.®

In some cases, however, the mechanisms
of day-to-day contacts among staff-level per-
sonnel, bilateral agreements, and waiver
memoranda cannot resolve a case, and more
extensive interagency consultations are re-
quired. The applications subjected to this
procedure nearly always involve dual-use
items—nominally civilian products or proc-
esses that nevertheless have military appli-
cations which could enhance the strategic
capabilities of a potential adversary. The
product lines most frequently involved here
include numerically controlled machine
tools, semiconductor processing equipment,
high-strength materials, high-temperature
polymers, nuclear-related materials, com-
puters, electronic testing and measuring
equipment, magnetic recorders, and inte-
grated circuits.

The formal interagency review process
begins with the operating Committee (OC).
This is a senior staff-level group which meets
weekly and is chaired by an executive direc-
tor, a Commerce employee in OEA. Every ef-
fort is made to resolve interagency differ-
ences informally before a case is brought be-

»Report of th.President’s Task Force to Improve Export

Administration Licensing Procedures (draft). Sept. 22, 1976,
p. 23.
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fore OC. Referral there requires careful and
often protracted consideration of the strate-
gic significance of the proposed transaction,
the foreign availability of comparable com-
modities or data, and the licensing history of
past applications for like or similar commod-
ities or data.” All interagency decisions
must be unanimous.

Obviously, the most complex and contro-
versial cases reach this stage. It is these
cases that cause delays in the system. At the
weekly meetings, an average of 5 cases are
discussed, although the agenda may contain
up to 30 cases. One of the principal barriers
to the consideration of more cases is the fre-
guent inability of member departments of
OC to arrive with prepared agency positions
on applications. This is due in many in-
stances to the complexity of the procedures
for receiving technical advisory guidance
within these departments. Each consulting
agency in the system may decide whether to
refer an application to any of a number of its
own offices for technical evaluation. Thus,
licensing responsibilities are not only dif-
fused among executive branch agencies and
departments; they are also diffused within
departments. This point is further discussed
below in the context of criticisms of the pres-
ent system.

It is difficult to obtain an accurate count of
the number of cases handled by OC. Esti-
mates from senior personnel®have ranged
from 250 to 300 cases for 1977 and 1978, but
these figures are at variance with informa-
tion supplied for the public record by other
Department of Commerce officials. Congress
has heard testimony, for example, that dur-
ing 1977 “608 transactions were submitted
to the Operating Committee for formal re-

“See Arthur T. Downey, in Export Licensing of Advanced
Technologv: A Review, hearing before the Subcommittee on
International Trade and Commerce of the Committee on In-
ternational Relations, House of Representatives, 94th Cong.,
2d sess. (Washington, D. C.: U.S. Government Printing Of-
fice, 1976), p. 72.

“Including Lawrence Brady, former Deputy Director, Of-
fice of Export Administration, and Thomas A. Hoya, Chair-
man of the operating Committee.
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view. ™ For Communist-bloc countries only,
other public testimony indicated that “374
[cases] required full-blown multiagency
review within the Operating Committee, ” in
1978.*One reason for these discrepancies
may be the fact that the lower numbers refer
to categories on the OC agenda, where
groups of similar cases may be handled
together. Be that as it may, it is clear that
only a small percentage of validated license
applications actually reach the OC level. Fur-
thermore, very few cases proceed beyond
this level.

Cases that cannot be resolved at the OC
level theoretically move through a series of
committees involving progressively higher
level decisionmakers (see figure 7). This for-
mal structure is rarely utilized, however. Un-
til recently, the sub-Advisory Committee on
Export Policy (sub-ACE P), which is made up
of Department Deputy Assistant Secre-
taries, was inactive; and even when it was
operative, it met infrequently. For example,
between 1975 and 1976, sub-ACEP met five
times, discussing a total of six disputed
cases. It has been suggested that the group
meet monthly, in an effort to provide more
policy guidance for the overall system on a
continuing basis and to review unresolved
cases, but meetings remain irregular.

ACEP itself, which is composed of Assist-
ant Secretaries, has not met since at least
1975. Instead, issues still remaining in
dispute above the sub-ACEP level have been
referred to the Cabinet-level Export Admin-
istration Review Board (EARB). EARB ex-
ists to assure the highest level consideration
of trade control policies and actions. In 1975
it met twice to discuss these policy matters
and to deal with four disputed cases.

“Testimony of Rauer H. Meyer, Director, Office of Export
Administration, before the Subcommittee on Domestic and
International Scientific Planning, Analysis, and Cooperation,
Committee on Science and Technology, U.S. House of Repre-
sentatives, Oct. 4, 1978, p 15 {typed inanuscript}.

] Testimony of Stanley J. Marcuss, Senior Deputy Assist-
ant Secretary for Industry and Trade, Subcommittee on In-
ternational Economic Policy and Trade, Committee on For-
eign Affairs, U.S. House of Representatives, Mar. 7, 1979, p.
8 (typed manuscript).
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Figure 7.— Multiagency Advisory Committee on
Export Policy Structure
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SOURCE Comptroller General, Export Controls Needs to Clarify Pollcy and
Simplify Administration, Report to the Congress, Mar. 1, 1979, p. 35.

Through September of 1976, the Board met
once to review policy issues and three cases.
It has not met since, although it has handled
a few matters via exchange of memoranda.
In the event of EARB inability to resolve a
case, the President is the final arbiter. The
recent proposed sales of a Dresser drill-bit
factory and a Sperry-Univac computer to
TASS, the Soviet news agency, are examples
of cases decided at the Presidential level.

An applicant whose export request is re-
jected at any point in the review process
receives a “negative consideration” letter.
The exporter may respond formally to any of
the reasons given for denial, and unofficial
discussions may also continue between the

applicant and the licensing officer. In some
instances, however, the Government’s sensi-
tivities about strategic or foreign policy in-
terests and the exporter’s proprietary inter-
ests may circumscribe forthright and frank
exchanges, and the reason given for denial
may be as vague as “national security con-
siderations.” This is one source of the dis-
satisfaction of some parts of the business
community with the licensing process.

A similar and parallel structure (see figure
8) exists to carry out U.S. multilateral re-
sponsibilities under the Battle Act. These in-
clude the periodic CoCom list reviews and
the processing of the individual exception re-
quests.

The Department of State handles inter-
agency involvement in CoCom cases in a
manner similar to Commerce’'s administra-
tion of U.S. unilateral export controls. That
is, it relies on interagency advisory mech-
anisms. In this system, the counterpart of
OC is Working Group I, and the formal
higher policy level entity dealing with
CoCom matters is the Economic Defense Ad-
visory Committee (EDAC). It is composed of
Assistant Secretaries from the Departments
of State (the chair), Defense, Commerce,
Energy, and Treasury. CIA acts in an advi-
sory capacity.

The bulk of the workload of EDAC falls on
Working Group I, a senior staff-level inter-
agency group. An executive committee,
chaired by the Director of the Office of East-
West Trade, provides its operational guid-
ance. Cases that remain unresolved here are
passed along to successively higher policy
levels and, ultimately, if necessary, to the
President. Technical Task Groups (TTGSs),
composed of interagency technical experts
and the private industry technical experts
on TACs, both provide input and advise on
decisions affecting CoCom list reviews and
exceptions. CoCom itself is the subject of
chapter VIII.

Compliance

Efforts to enforce domestic compliance
with export controls are centered in OEA'’s
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Figure 8.— Economic Defense Advisory Committee Structure
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Compliance Division; overseas enforcement
activities are handled through the Depart-
ment of State. OEA’'s Compliance Division
has three branches—facilities, intelligence,
and investigations—with personnel in Wash-
ington and New York. OEA’s computerized
list of approved applications and discrepan-
cies, such as overshipments, are forwarded
to the Compliance Division. Although it also
enforces controls made for short supply and
foreign policy purposes, its major efforts lie
in the area of strategic goods and technol-
ogies. These are concentrated in five kinds of
activities: prelicensing checks, physical in-
spections of cargo shipments, postshipment
document reviews, general license review,
and validated license comparisons. Viola-
tions of export controls are punishable under
the Export Administration Act, which pro-
vides for civil and criminal penalties, in-
cluding fines and/or imprisonment.

The intelligence branch provides informa-
tion to licensing officers on those potential
exporters singled out during a preliminary

54-202 0 -79- 1

screening process. This screening is accom-
plished through checking all applications
against the Department of Commerce’s Eco-
nomic Defense List, a comprehensive index
of firms and individuals previously denied
export privileges or listed as suspect on the
basis of allegations received by Commerce.
The intelligence branch also provides in-
formation at this stage on individuals or
firms that have supplied insufficient docu-
mentation for their applications. In both
cases, information is gathered through coop-
eration with the Department of State, the in-
telligence agencies, and trade and industry
sources.

Spot checks are made on cargo to physical-
ly verify that the contents of shipments cor-
respond to licenses. There are also reviews of
postshipment documents: the Bureau of
Customs verifies that every shipment over
$250 is listed on an outgoing carrier’'s mani-
fest, a service for which it is reimbursed by
OEA. In addition, OEA reviews declarations
of cargo shipped under general license and
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searches for discrepancies between declara-
tions and the data appearing on approved
validated licenses. General license reviews
ascertain, through the descriptive data on
the customs declarations, whether previous
shipments should in fact have been made
under validated license. Finally, for items
sent under validated license, the Bureau of
Customs collects information on shippers’
export declarations.

The State Department administers two
programs in foreign countries to inspect
commodities that have been licensed by the
Department of Commerce. One, the safe-
guard program, applies to computers. It
comes under the jurisdiction of CoCom, and
is implemented by industry representatives
in Communist countries. The other is a U.S.
program performed by U.S. overseas posts.
The purpose of both programs is to ensure
that dual-use items are being used for the
purpose designated on the license. Violators
who fall under U.S. jurisdiction are subject
to administrative and criminal penalties
specified in the Export Administration Act;
others may be denied future U.S. shipments.
It is obvious, however, that monitoring
third-party transfers of technology of U.S.
origin is virtually impossible without the ac-
tive cooperation of foreign states.

The safeguard program has been in effect
since 1976 and applies to those licenses
granted under a CoCom stipulation that:

Responsible Western representatives of
the supplier will have the right to access to
the computer facility and all equipment
wherever located during normal working
hours or at any time when the computer is
operating and will be furnished information
demonstrating continued authorized appli-
cation of the equipment.”

Individual licensing agreements designate
the frequency of required inspections. In ad-
dition to these inspections, the Commerce
Department may request that U.S. officials
overseas examine strategic commodities

“Quoted in the Comptroller General, Export Controls:
Need to Clarify Policy and Simplify Administration, op. cit.,
p. 55.

that have previously been licensed for export
by the United States. This usually occurs in
cases of suspected diversion from the origi-
nal end use.

Criticism of the System

The export-licensing system has often
been the object of criticism from U.S. indus-
try, America’s CoCom trading partners,
Congress, and members of the academic
community. The criticisms may be summa-
rized as follows:

¢ The system suffers from needless de-
lays and an excessive amount of uncer-
tainty. This is exacerbated by the cum-
bersome interagency review process
and the time-consuming case-by-case
approach to applications.

« The diffusion of responsibility among
and within agencies results in a lack
of administrative responsiveness and
forthrightness in the system. This fur-
ther discourages efforts by American
business to expand exports.

+ The system suffers from a lack of ade-
guate policy guidance. This results in a
situation in which too much discretion
is allowed to midlevel administrators
and too little influence is exerted by
those who are both technically qualified
and attuned to both the changing envi-
ronment of U.S./U.S.S.R. relations and
the vital role of exports in the U.S. econ-
omy.

« The U.S. CCL is too restrictive. By at-
tempting to control items unilaterally,
it incurs the antagonism of foreign ex-
porters who need reexport licenses for
technology of U.S. origin. Moreover, the
unilateral control puts U.S. business-
men at a competitive disadvantage. Not
only are more products controlled than
in Western Europe and Japan, but
neither the list itself nor the system
that administers it takes adequate con-
sideration of foreign availability.

Delays.—The first of these criticisms is
the most frequently heard and most univer-
sally recognized. U.S. exporters testifying
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before Congress have been virtually unani-
mous in their condemnation of a system that
subjects their license applications to long
and often seemingly arbitrary delays. Cases
that are subjected to holdups—sometimes of
many months or even several years—create
serious problems for the potential exporter
and may damage the credibility of American
suppliers abroad. The law has set a 90-day
limit on the entire licensing process, from ap-
plication to approval or denial; but in 1978
almost 2,000 applications exceeded this
limit, about twice the 1977 figure (see table
18). As might be expected, licenses involving
the export of high-technology dual-use
items, like sophisticated electronic equip-
ment and computers, to Communist destina-
tions accounted for the largest portion of
these delinquent cases. In 1975, of the 1,105
delayed cases, 923 were destined for the
Communist world. In all, 957 cases involved
computers and electronic equipment, 827 of
which were for export to Communist coun-
tries. Similar patterns have prevailed since.

However, delayed cases represent only
about 3 percent of all license applications. It
is not the number, therefore, but the visibili-
ty of these cases that is disturbing. The fact
that they usually represent large orders of
high-technology items, and that they involve

Table 18.—Export License Applications Pending
for More Than 90 Days

Ending B periodA " Number of applications

1975a . ... ... B - 1,105
Apr.30,1976a.................... 294
Sept. 2, 1976". .. ... . ... 298
Sept. 2, 1977°. . ... 454
June 1978°. ., ....... ... ... 603
Sept. 1, 1978 . ... . ............ 645
Feb. 2,1979 . .................... 585
19767, o 689
19777 1032
1978 . 1988

SOURCES ) B )

aReporrt of the president's Task Force to Improve Export Administration
Licensing Procedures, Sept 22 1976 (draft)

bOffice of Export Administration data

cTestimony of Stanley Marcuss, Senior Deputy Assistant Secretary for in.
dustry and Trade, Office of Export Administration before the Subcommittee
on International Economic Policy and Trade Committee on Foreign Affairs
U S House of Representatives, Mar 7, 1979

dExport Administration Act Amendments of 1979, Report, Committee on
Foreign Affairs, U S House of Representatives, 96th Cong 1st sess May
15,1979, p 4

highly sensitive issues of national security
and foreign policy, make them the subject of
the bulk of the publicity concerning export
licenses. It is worth noting here that, in
cases held for national security considera-
tions, the applications are requestin excep-
tions for items that have serious potential
military uses. The very fact that the cases
are considered at all indicates a willingness
on the part of the Government to assist ex-
porters and permit sales wherever possible.
Obviously, the quickest response would be a
simple “no.” This is not necessarily the case
when applications are delayed for foreign
policy reasons.

A second important point to be made
about the delayed cases is that, although
their numbers may be relatively small, they
are growing. This points to a disturbing
trend. Between the enactment of the Export
Administration Act in 1969 and 1974, the
number of applications received by OEA de-
clined steadily—from over 145,000 to less
than 66,000, adrop of 55 percent. This de-
crease is a reflection of the liberalization of
U.S. policy toward East-West trade, and can
be attributed to the fact that items of purely
economic significance were dropped from the
CCL, thus reducing the number of required
validated license applications. After 1975,
however, the downward trend in application
numbers ceased. The workload has since
been growing at an increasing rate. In 1976,
OEA processed 54,359 cases; in 1977,
58,967; and in 1978, 63,476. The total for the
1979 calendar year is expected to exceed

77,000.

A comparison of authorized funding and
staff levels of OEA with workload estimates
over the past 11 years indicates the problem
facing OEA staff (see table 19). In the past 5
years, the number of authorized positions
has risen about 18 percent;*if one assumes
that 68,000 cases will be processed in FY
1979, the number of license applications will
have risen more than 27 percent during the

*168 positions are authorized for FY 1979. OEA presently
employs 145 professionals and clerical personnel and is, ac-
cording to recent testimony, actively seeking additional staff.
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Table 19.—Funding, Authorized Positions, and
License Applications Volume

Export license

Funding Posi- --applications __.
Fiscal year ($000) tions Received  Processed
1979 ... .. ~%$-,~jo—"- -168 - --~--——-- 68,000*
1978...... 5,550 162 — 63,476
1977...... 5,256 167 — 58,967
1976...... 4,626 142 — 54,359
1975...... 4,400 142 — 52,600
1974... ... 4,634 114 65,883 -
1973 ...... 4,103 154 64,070 -
1972...... 6,111 256 78,561 -
1971...... 5,900 256 107,615 —
1970, .. ... 5,358 256 132,498 —
1969...... 5,358 272 145,369 —

“ Estimated

NOTE. After 1974 the Department of Commerce changed its method of count.
ing license applications Instead of tabulating the number of applica-
tions received, it now reports the number actually processed The two
may not be Identical, as some applications are withdrawn before a deci.
sion is made

SOURCE Office of Export Administration, U S Department of Commerce.

same period. Moreover, the system’s admin-
istrators contend that the complexity of the
issues surrounding export license applica-
tions has increased tremendously since the
passage of the Export Administration Act,
so that a simple comparison of workload
measured by number of applications proc-
essed is misleading. There has also been an
increase in the number of CoCom exception
cases, which tend to be the most complex. To
this must be added the fact that the overall
workload is clearly growing at an accelerated
pace.

Similar or heavier workloads may be
found in the other Departments involved in
the license process. The number of cases
referred to the State Department’s Office of
East-West Trade because of their foreign
policy implications more than doubled be-
tween 1977 and 1978, rising from 1,200 to
2,500, but the Washington staff level of five
employees has remained unchanged. Before
the recent DOD reorganization, the Office of
Strategic Technology and Munitions Control
of DOD had a staff of three to four profes-
sionals and two secretaries who were respon-
sible both for coordinating and developing
all DOD positions on U.S. license applica-
tions, and for the Department’s contribution

to CoCom list reviews and exceptions. The
workload of each professional employee in
the Office was enormous; in 1975 alone, it
handled 2,200 cases. This excessive work-
load is one of the primary reasons for license
decision delays.

The previous Deputy Assistant Secretary
responsible for the licensing process in
Defense did institute a “Guillotine Closure”
system designed to speed-up the system. Its
goal is to provide the Secretary of Commerce
with an advisory opinion regarding the na-
tional security aspects of an export license
application within 30 days. The procedure
operates on the assumption that a license
can be issued unless the technician recom-
mends otherwise within a specified period of
time. Before the guillotine was put into
place, only 72 percent of the cases handled
by Defense between January and September
1978 were closed within 30 days. With the
system in-place, from October to December
1978, 98 percent of the cases were closed
within the stipulated period. In addition, the
average time per case was reduced from 29
days to 12 and the age of the most delin-
guent case from 165 days to 35 (see figures 9
and 10). It would appear from this that the
present system is sufficiently flexible to re-
spond to calls for increased efficiency.

In addition to the sheer volume of paper-
work which comes before DOD, holdups are
often occasioned by the need to tap addi-
tional technical resources in the Army, Air
Force, and Navy; in Department-wide re-
search laboratories and facilities; and in
other Pentagon offices. For instance, in 1975
virtually all computer cases were referred to
the Institute for Defense Analysis. In addi-
tion, most computer, electronics, and techni-
cal data cases went to the Office of the
Under Secretary of Defense for Research
and Engineering, while the Office of the As-
sistant Secretary of Defense for Installa-
tions and Logistics screened most machine
tool and technical data cases. As the system
has been administered, the processing of
export control requests gets low priority
among technical experts whose main tasks
lie elsewhere. Whether the recent reorganiza-
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Figure 9.—Age of DOD Export Control Cases
(January-September 1978)
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Figure 10.—Age of DOD Export Control Cases
(October. December 1978)
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tion, described above, will alleviate this situ-
ation remains to be seen, but one immediate
change will be staffing levels. The new
export-licensing program will have a staff of
14 and an initial budget of $500,000.

Policy Guidance.— It is possible, however,
that the quality of decisions may suffer from
attempts t speed- up the system as it is
presently constituted and that fundamental
changes are needed to preserve both the re-
sponsiveness demanded by industry and the
policy guidance and technical evaluation
necessary to protect of U.S. national securi-
ty. It is here that the charges of inadequate
policy guidance arise.

A recent Presidential Review Memoran-
dum on East-West Technology Transfer
(PRM 31) investigated this and other prob-
lems in the present licensing system and con-
cluded that the present organization should
be augmented. It suggested that the Na-
tional Security Council (NSC), the Office of
Science and Technology Policy, and the
Arms Control and Disarmament Agency all
be given export control responsibilities, pre-
sumably to lend policy guidance. Implemen-
tation of this recommendation has begun.
Representatives from the three agencies now
may participate in OC discussions, and an ad
hoc technology transfer group has been cre-
ated within NSC.

After its own investigation of the system,
however, the General Accounting Office
(GAO) has declared that it does “not believe
the problems associated with diffused man-
agement authority can be solved by adding
more Government agencies to the licensing
process. This is not a regulatory activity
which suffers from a lack of bureaucratic at-
tention, and better attention, not more at-
tention, is needed at the licensing level.””

Restrictiveness of Export Controls.—
Many of the companies engaged in East-

West trade are multinationals. Their ex-

¥Comptroller General, Export Controls; Need to Clarify
Policy, op. cit., p. 66.
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perience in developing technology, moving
personnel, and monitoring research activ-
ities around the world has convinced them
that technology comparable to their own is
almost always otherwise available. They con-
tend that the administrators of U.S. export
controls underestimate the degree of techni-
cal sophistication in the East and ignore
technical developments in Western countries
both within and outside CoCom.

Many examples illustrate the availability
of technology from multiple sources:

« Hungary exhibited advanced computer-
controlled machines at the 1978 mac-
hine tool show in Chicago. Many of the
machines that it brought to the United
States would not have been exportable
by U.S. firms under Export Adminis-
tration guidelines.

+ The sale of a U.S. Univac computer to
TASS was stopped during the summer
of 1978 for foreign policy reasons. Al-
though the decision was later reversed,
TASS has now signed with a French
computer manufacturer.

« A U.S. firm was unable to obtain a
license for the sale of an aluminum pro-
duction plant. Here too, a contract was
signed with the French within a very
short period of time.

+ A U.S. firm was approached by the PRC
regarding the sale of some electronic
equipment. After preliminary discus-
sions with OEA, the American firm
withdrew because it feared it could not
get the necessary export licenses. The
Chinese were confident, however, that
the equipment could be obtained else-
where: the PRC had a close relationship
with a Japanese firm that could supply
the equipment and indeed had done so
under similar circumstances in the past.

Many firms also contend that U.S. export
controls extract high costs of compliance
and discourage entry into Eastern markets.
Accounting methods do not usually lend
themselves to ready identification of the

direct costs of validated license applications,
but large corporations heavily engaged in
trade with the East have estimated that
they incur annual licensing-related costs of
as much as $1 million, a figure that includes
the salaries of several employees solely as-
signed to deal with OEA and the intermit-
tent services of numerous executives.

But, the largest costs may be indirect and
unmeasurable. U.S. businessmen contend
that the current export control procedures
have resulted in suspicion toward the United
States and U.S. firms—suspicions that have
caused Eastern nations to go elsewhere.
Some firms report that over the past few
years approaches to U.S. business officials in
Eastern nations have markedly decreased.
This is attributed to the fact that the delay
and uncertainty associated with dealing with
the United States has caused potential
customers to turn to other suppliers. The
perceptions of the potential customers are
important. An illustrative example can be
found in the case of a U.S. company that had
been negotiating for over a year with the
PRC. If consummated, the deal in question
would have provided the PRC with access to
the use of new communications technology,
but not the technology itself. The day before
the contract was to have been signed, a high-
level U.S. Government official made a com-
ment that was interpreted by the PRC dele-
gation as an indication that the U.S. Govern-
ment might not fully support the sale.
Negotiations broke down and the PRC soon
signed with another country—an agreement
that gave them access to the same capabil-
ities and to the underlying technology.

Moreover, as chapter IX demonstrates,
firms in other countries can sometimes get
license pre-approvals that eliminate a major
area of doubt from negotiations with Com-
munist countries. Differences in the adminis-
tration of the export controls between the
United States and its CoCom partners lead
some American corporations to perceive the
U.S. Government as the greatest obstacle to
their international business activities.
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The unilateral controls embodied in the
U.S. CCL are believed to contribute to this
problem. By reflecting unrealistic technical
decisions for controlled items (i.e., setting
technical parameters unnecessarily low),
they allow firms in nations with different
standards to capture business that would
otherwise come to the United States. Finally
many companies seem to feel that the admin-
istration of export controls does not suffi-
ciently take into account the policing capa-
bilities of the private sector. Corporations
see it in their own interest to control the un-
authorized transfer of goods by requiring
that critical components be acquired from
the original supplier.

Thus, industry argues that because of
U.S. export controls, a considerable volume
of trade with the Communist world is being
administered by foreign subsidiaries and its
benefits are being lost to the U.S. economy.
Many of the administrative activities associ-
ated with East-West trade are carried out
through divisions, subsidiaries or affiliates
of U.S. firms located abroad. Reasons for
this lie in the affinity between European
businessmen and their Soviet-Eastern Euro-
pean counterparts; the reduced operating
costs that result from geographic proximity;
and the fact that relationships between the
U.S. companies and centrally planned econ-
omies are closely related to their marketing
efforts in Western Europe.

But U.S. executives sometimes also con-
tend that companies operate in this manner
because it avoids much of the “aggravation”
associated with the administration of export
controls in the United States. No body of
data appears to be available on the extent to
which U.S. export controls motivate multi-
nationals to remove their operations from
the United States. Given the relatively low
volume of U.S. trade with the East it is
unlikely that this is often a primary con-
sideration.

Recommendations for Improvement.—
These criticisms have sometimes generated
tension between business and Government,
and have resulted in a spate of proposals for

reform of export-licensing procedures. Find-
ing that the complex system for administer-
ing export controls is plagued by “vague
criteria, insufficient funding, and low prior-
ities, ” GAO has recommended, in part, that:

e The Export Administration Act should
be amended to state that the President
shall consider foreign availability when
imposing export controls for foreign
policy purposes.

e The President's semiannual report to
Congress should discuss in more detail
the uses and reasons for foreign policy
controls.

e The foreign availability clause should be
administered as a separate effort under
a “foreign availability evaluator. ”

e A new procedure to process routine
license requests should be established
in OEA.

e A multiagency Export Policy Advisory
Committee should be established at an
appropriate administrative level. This
would allow the abolition of the entire
EDAC and ACEP referral structures.

e Export license application management
responsibility should be centralized in
the Department of Commerce’s OEA so
that responsibility for license applica-
tions is no longer diffused.

¢ Funding of technical evaluations should
be centralized in OEA.*

The Export Administration Act of 1979
(see above and appendix) has gone some way
toward meeting these suggestions, but it has
not instituted fundamental alterations in the
licensing system, and is unlikely to entirely
still criticism from that part of the business
world engaged in East-West trade.

CONTROL OF NUCLEAR
EXPORTS

Since the Atomic Energy Act was passed
in 1954, special controls have been imposed
on the export of nuclear equipment and tech-

nology. These are presently governed by the

*Ibid., p. 18, vi, 42-49.
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Nuclear Non-Proliferation Act (Public Law
95-242), enacted in March 1978, which estab-
lished new procedures for controlling the ex-
port of nuclear facilities, equipment, materi-
als, and technology; and dealt with the cri-
teria, organization, and procedures for con-
trol of U.S. nuclear exports, both domestical-
ly and abroad. Under this Act, nuclear tech-
nology was added to the Department of
Commerce’s Control List, and primary re-
sponsibility for the controls divided between
the Department of Energy, the Nuclear Reg-
ulatory Commission, the Department of
Commerce, and the Department of State, de-
pending on the specific materials and tech-
nology being licensed. In addition, special
controls were placed on the export of com-
ponents specially designed or prepared for
use in nuclear facilities. Components for
uranium enrichment facilities, fuel-reproc-
essing facilities, or heavy water production
plants may now be exported only when spe-
cifically licensed for a cooperative agree-
ment. Finally, the Act imposed additional
conditions for Government approval of
nuclear exports and expanded Government
control over the export of component parts
for nuclear facilities. It directs the Nuclear
Regulatory Commission (NRC), in consulta-
tion with the Secretaries of State, Energy,
and Commerce, and the Director of the Arms
Control and Disarmament Agency, to deter-
mine which items should be subject to ex-
port controls because of their importance in

nuclear explosions. Export licenses for these
must be granted by NRC and only then if the
following criteria are met:

1. International Atomic Energy Agency
safeguards exist for the items;

2. No such item shall be diverted for any
nuclear device; and

3. No such item shall be retransferred
without prior U.S. consent.

In addition, NRC must certify in writing
that the issuance of each export license will
not result in adverse consequences for U.S.
national security and defense.

The Department of Energy has primary
jurisdiction over the control of transfer of
certain types of nuclear technology. This
control emanates from a provision of the
Nuclear Non-Proliferation Act, which for-
bids any person to directly or indirectly
engage in the production of any special
nuclear material outside the United States,
except as authorized by a determination by
the Secretary of Energy that such activity
would not be detrimental to the national
security of the United States. The Depart-
ment of Energy coordinates with other agen-
cies, including the Arms Control and Dis-
armament Agency, in this process. Under
the legislation, if NRC is unable to issue a
license or takes too long to do so, the Presi-
dent has the authority either to block or to
authorize exports.

CREDITS AND TARIFFS

THE EXPORT-IMPORT BANK
OF THE UNITED STATES™

When the U.S. Government extended dip-
lomatic recognition to the Socialist regime in
Russia in 1933, the Soviet Union represented
a vast, new, and badly needed market for
American exports. To facilitate the U. S.-
Soviet trade that was expected in the wake

*For a complete history of the Bank, see George Holliday,
“History of the Export-Import Bank,” in Paul Marer, cd.,
U.S. Financing of East-West Trade (Bloomington, Ind.: Inter-
national Development Research Center, 1975).

of recognition, in February 1934, President
Roosevelt issued Executive Order No. 6581
directing the Secretaries of Commerce and
State to organize the Export-Import Bank
(Eximbank) of Washington as a banking cor-
poration under the laws of the District of
Columbia. Although financing trade with
the U.S.S.R. was the acknowledged primary
purpose of Eximbank, the executive order
also stated a general aim: “To aid in financ-
ing and to facilitate exports and imports and
the exchange of commodities between the
United States and other nations or the agen-
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cies or nationals thereof. ” Ironically, it was
to be 39 years before Eximbank extended
any credit to the Soviet Union.

At first a relatively obscure institution
with an initial total capitalization of $11 mil-
lion, Eximbank has grown to participate in a
variety of programs in over 140 countries.
Presently it has an obligation ceiling of over
$40 billion and over the past few years, has
been responsible for the financing of approx-
imately 10 percent of all U.S. exports. This
support has been primarily concentrated in
transportation and construction equipment
and powerplants (especially nuclear), but
manufactured goods and capital goods are
also heavily supported. Approximately 18
percent of all U.S. manufactured exports and
21 percent of capital goods exports have
been financed by Eximbank.

At first, Eximbank operated without of-
ficial Government support, but in 1945 it re-
ceived legislative mandate in the Export-Im-
port Bank Act (Public Law 79-173). Under
this Act, the Export-lmport Bank of the
United States became an independent agen-
cy of the Government, its management
vested in a bipartisan Board of Directors.
Four of these are appointed by the President
with the advice and consent of the Senate; in
addition, the Secretary of State sits on the
Board ex officio. An Advisory Committee
consisting of the Bank’s chairman; the Sec-
retaries of State, Treasury, and Commerce;
and the Chairman of the Board of Governors
of the Federal Reserve System advises on
major policy questions. The U.S. Treasury
provided Eximbank’s original funds by pur-
chasing $1 billion of the capital stock of the
Bank and, in addition, by continuing at in-
tervals to purchase part of its obligations.
Eximbank receives no direct appropriation
from Congress, however, although Congress
does retain oversight control of the Bank’s
operations through the exposure ceilings it
establishes on new and outstanding credit
authorizations. In addition, Eximbank may
borrow up to $6 billion directly from the U.S.
Treasury to meet its short-term needs. It
must satisfy its medium- and long-term re-

guirements through borrowing from the Fed-
eral Financing Bank.

Eximbank carries out its mandate to pro-
mote U.S. exports through four programs:

First, it can make direct loans in the
form of dollar credits to foreign borrow-
ers purchasing U.S. goods and services.
These loans must be used to pay U.S.
exporters and they must be repaid in
dollars. This program is designed to
supplement, not replace, private financ-
ing; it provides credit at favorable
terms in cases where private institu-
tions are unwilling to assume risks and
it extends credit for longer terms than
will private lenders. Eximbank usually
demands a downpayment of at least 10
percent from the borrower. It then fi-
nances part of the loan through its own
funds and requires private financing at
commercial terms for the balance.
Second, Eximbank can provide guaran-
tees to private financial institutions
that their loans financing U.S. exports
will be repaid. These guarantees are
backed by the full faith and credit of the
United States and are designed to en-
courage private lenders to extend ex-
port credits, and to lower their interest
costs. They are available for medium-
term transactions (181 days to 5 years).
- Third, Eximbank, in cooperation with
the Foreign Credit Insurance Associa-
tion, a group of approximately 50 U.S.
insurance companies, can insure U.S.
exporters against the exceptional risks
inherent in foreign transactions. In
these cases, private insurance covers
normal risks, and Eximbank extends
coverage for extraordinary events such
as war or expropriation.
Finally, Eximbank can provide incen-
tives for private banks to finance U.S.
exports by administering a discount
loan program. Discount loans are ad-
vance commitments to discount export
debt obligations acquired by commer-
cial banks. The commitment assures the
private lender that additional funds will
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be available should they be needed dur-
ing the full maturity of the obligation,
which is generally short term. Loans in
which Eximbank is participating as a
direct lender are ineligible for this pro-
gram.

Eximbank activities in the Communist
world have had a troubled and complex his-
tory. In 1934, the establishment of such an
institution seemed desirable for several rea-
sons. First, the Soviets were short of the
hard currency necessary to pay for imports.
Second, many U.S. private financial institu-
tions were unwilling to risk providing credit
to the U.S.S.R. Finally, Great Britain, Ger-
many, Italy, and France had all successfully
established similar organizations to provide
foreign trade financing. The atmosphere of
the time was one of intense competition for
dwindling world markets and the Soviet
Union seemed a potentially rich prize.

The barrier to Eximbank credit at first
was the refusal of the Soviet Government to
settle Tsarist debts to U.S. citizens. The
Johnson Debt Default Act of 1934 (Public
Law 80-772) had prohibited the extension of
credits or financial assistance in any form to
any foreign government in default on its
obligations to the United States. In 1945,
the Export-Import Bank Act expressly re-
moved prohibitions on loans from Eximbank
to governments in default as of April 1934.
By this time, however, U.S.-U.S.S.R. rela-
tions had begun their rapid postwar deteri-
oration. With the exception of Yugoslavia,
the Bank made no loans to the Communist
world through the cold war period of the
1950’s. This self-imposed limitation was for-
malized in 1964, when the Foreign Assist-
ance and Related Agencies Appropriation
Act (Public Law 88-634) prohibited Exim-
bank from lending to or in any way partici-
pating in the extension of credits to any
Communist country, except when the Presi-
dent determined that the extension of such
credit was in the national interest. In 1964
and 1966, President Johnson did make such
determinations as part of an effort to im-
prove East-West relations, but with the ex-
ception of small loan guarantees to Romania

and Hungary in 1964, little Eximbank activi-
ty took place. In 1968, the prohibition of Ex-
imbank involvement in trade with the Com-
munist world was made absolute through an
amendment to the Export-Import Bank Act
that barred, without provision for Presiden-
tial waiver, the extension of Government
credit to any country furnishing by direct
Government action “goods, supplies, mili-
tary assistance or advisors” to any nation
engaged in armed conflict with the United
States (Public Law 90-267). Thus, the Viet-
nam War had the effect of denying Exim-
bank credit to all Communist nations except
Yugoslavia.

The absolute prohibition was lifted in
1971 for those countries not themselves in
armed conflict with the United States (Ex-
port Expansion Finance Act, 85 Stat. 345),
and once again the President was empow-
ered to determine if a credit transaction with
a specific Communist country would be in
the national interest. President Nixon made
such determinations for Romania in 1971
and Poland in 1972. Also in 1972, the formal
inception of detente and the signing of the
U.S.-Soviet trade agreement paved the way
for a Presidential declaration in favor of
allowing Eximbank credit to the U.S.S.R.
The Soviet Union finally received its first
Eximbank loan in February 1973, and in the
next 15 months Eximbank exposure on the
Soviet debt grew to over $460 million, an
amount that supported over $1 billion in
U.S. exports. Table 20 shows Eximbank ex-
posure in the Communist world as of Sep-
tember 30, 1978. Eximbank was one of the

Table 20.—Export-Import Bank Exposure in
Selected Communist Countries
(Sept. 30, 1978)

Country Millions of dollars
USSR....... e $456.4
Poland .. ........ ... ... .. ... ... 228.4
Romania........................ 90.2
Yugoslavia . . .................. 858.9
China.......... ... ... ... 26.4*

“Granted before 1948

NOTE Exposure consists of the combined total of direct Eximbank credit, guar.
antees, and Insurance programs The bulk of this exposure isin direct
loans

SOURCE Export.import Bank of the United States, 1978 Annual Report.
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Administration’s major tools in detente, and
the Soviets had been quick to take advan-
tage of the credits newly available to them.
All indications were that the amount of these
credits and guarantees would continue to
grow rapidly. Projects already partially
funded by Eximbank included a $400 million
chemical complex, the $342 million trade
center, and a $36 million iron ore pellet plant.
By 1974, applications were pending for help
in financing $110 million in oil and gas ex-
ploration equipment and a $50 million trac-
tor factory. $1.2 billion to $1.4 billion in new
credits were projected through calendar year
1977. In 1974, the issue of Eximbank credits
to the Soviets became enmeshed in a larger
debate over the future of detente and the role
of Congress in foreign policy. One focus of
these concerns was the reaction of Congress
against the use of subsidized credits. Testi-
mony before the Senate International Fi-
nance Subcommittee, for instance, made it
increasingly clear that Government-sup-
ported credits could no longer be regarded as
a costless way of promoting exports.” Exim-
bank loans to the U.S.S.R. had, in accord-
ance with Bank policy, been provided at the
highly favorable fixed rate of 6 percent, but
rapidly rising commercial rates were steadily
increasing the export subsidy. Even after
July 1974, when the Bank responded to
severe congressional criticism by instituting
a flexible interest rate, Eximbank’s max-
imum was still below rates obtainable in the
private sector.

The point of view that eventually held
sway in Congress was summarized by Sena-
tor Stevenson:*

Both the level and rate of Exim assistance
[to the U. S. S. R.] as well as the kind of proj-
ects involved raise serious questions about
the policies being pursued. It is clear that de-
tente is one of the goals. It is a goal which we
all seek . ..

"See Stanley J. Marcuss, “New Light on the Export-Im-
port Bank.""in Marer, op. cit., pp. 257-290.

“In the Report of the Committee on Banking, Housing,
and Urban Affairs, U.S. Senate on Export-Import Bank
Amendments of 1974, 93d Cong., 2d sess. (Washington, D.C.;
U.S. Government Printing Office, Aug. 15, 1974).

But it is far from certain that the United
States can buy detente with credits. A gen-
uine and lasting easing of tensions requires
resolution of the difficult issues which divide
the United States and the Soviet Union . . .
difficult and long-standing problems which
will not be resolved overnight and most cer-
tainly will not vanish at the first sign of
American cash.

Unless the underlying factors which gave
rise to these problems are solved, credits are
unlikely to be of much avail. What is worse,
they may have the effect of boosting Soviet
military capability and in turn lead to a wor-
sening of relations. It is significant, for ex-
ample, that none of the Exim-assisted Soviet
projects to date, and none of those which are
planned, involve the export of U.S. consumer
goods. Instead, all relate to capital construc-
tion or the development of productive capa-
bility by freeing Soviet resources for other
purposes; the United States may be indirect-
ly contributing to Russian military poten-
tial.

Thus, there was concern over actual or
proposed projects—chemical complexes, the
Kama River truck plant, oil and gas develop-
ment projects, the construction of wide-
bodied aircraft production facilities—which
might have direct military possibilities. The
completion of such projects would be tanta-
mount to financing the military production
capability of a long-standing adversary be-
fore the achievement of a permanent im-
provement in relations.

Congress was also concerned that rapid in-
creases in Eximbank’s financial exposure in
the Soviet Union might unwittingly increase
Soviet leverage over the United States. The
possibility of Soviet threats to withhold pay-
ment on almost a half a billion dollars
seemed an unacceptable risk. These doubts
were enhanced by the apparent lack of need
for such massive credits. West Germany had
only recently declined to provide financing
for a $1 billion iron and steel complex in
Kursk, but the Soviet Union found the nec-
essary cash itself. Similarly, it had agreed to
pay $48 million in cash to a British firm for a
new plastics factory, and still found itself
with sufficient reserves to extend $600 mil-
lion in credits to Argentina for an electric



148 . Technology and East-West Trade

power project. With such apparent financial
capability, why should the Soviets require
massive Eximbank assistance? An addi-
tional worry was the potentially adverse im-
pact of Eximbank’s worldwide activities on
the competitive position of U.S. industry.
The creation of production facilities abroad
could result in the long-run export of U.S.
jobs and decline of U.S. markets.

In response to these fears, Congress
passed legislation that made the use of cred-
it—and the withholding of credit—a political
weapon. First, the Stevenson amendment to
the 1974 Export-Import Bank Act put a
$300 million limitation on new loans and
guarantees to the Soviet Union. Within this
ceiling, specific restrictions were placed on
energy-related projects, reflecting Congress’
particular concern with the potential mili-
tary and practical relevance of Soviet oil and
gas development. A maximum of $40 million
was set for energy exploration and research,
and no Eximbank loans were to be used for
Soviet energy production and transmission.
Congress was to periodically review these
ceilings, which could be lifted by the Presi-
dent if he found it in the national interest to
do so, and if Congress approved the increase
by concurrent resolution.

The effect of this amendment was made
moot, however, by the passage of the Jack-
son-Vanik amendment to the Trade Act of
1974 (Public Law 93-618). This resulted in
the scrapping of the U.S.-Soviet trade agree-
ment and effectively terminated all credits
to the U.S.S.R. by linking trade benefits to
nonmarket economies to the free emigration
of their citizens. The Jackson-Vanik amend-
ment is discussed in more detail below.

THE COMMODITY CREDIT
CORPORATION

In addition to the financial assistance pro-
vided by Eximbank, credit is available to the
Communist world through the Commodity
Credit Corporation (CCC), created in 1933 by
executive order. Since 1956 this organization
has administered an export credit sales pro-

gram designed to help U.S. agricultural ex-
porters expand their sales in foreign mar-
kets. During the early years of detente in the
1970's, CCC provided the Soviet Union with
over $550 million in credits for the purchase
of U.S. grains. Like Eximbank credits, CCC
support was effectively suspended by the
passage of the Jackson-Vanik amendment to
the Trade Act of 1974. The provisions of that
amendment have, however, allowed selected
Communist-bloc countries to be deemed eli-
gible for CCC programs (see below and table
21). CCC makes credits available to import-
ers at somewhat better terms than could be
obtained elsewhere. Although interest rates
vary, they are usually slightly below equiva-
lent market rates, and maturities are often
longer than agricultural credits offered by
private banks.

A related program was created by the
Agricultural Trade Act of 1978 (Public Law
95-501). Under the provisions of this law,
credit with commercially competitive repay-
ment terms of up to 3 years is available to
many foreign buyers of American farm prod-
ucts. Communist countries currently eligible
for the 3-year credits—Yugoslavia, Romania,
Poland, and Hungary-are also eligible for
“intermediate” credit, with repayments of
up to 10 years, for the following purposes:

To finance purchases of grain for reserve
stockpiling under international commodity
agreements or other plans acceptable to the
United States; to finance purchases of breed-

Table 21 .—.Communist Countries: Eligibility
for U.S. Programs
(as of July 15, 1979)

Country MFEN Eximbank ccc
USSR. ........... No No No
East Germany No No No
Yugoslavia ... Yes Yes Yes
Poland ... . . . . .. Yes Yes Yes
Romania. . . . ... .. Yes Yes Yes
Hungary . . . . . .. Yes Yes Yes
Bulgaria . . . No No No
Czechoslovakia, . . . . No No No
PRC. ., . . . . No No Yes
MFN = Most-favored-nation T

CCC = Commodity Credit Corporation
SOURCE Off Ice of East-West Trade, Department of State
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ing livestock, including freight costs; to
finance, where feasible, establishment of fa-
cilities for improved handling of imported
farm products; and to meet credit competi-
tion from other countries, but not to initiate
credit wars.

The Agricultural Trade Act further au-
thorizes the Agriculture Department to offer
CCC financing for up to 3 years on sales of
commodities to the PRC. In a related action,
the bill authorizes CCC credits up to 3 years
to private U.S. exporters who make deferred
payment sales to currently eligible coun-
tries, including China.

TARIFFS: MOST-FAVORED-
NATION STATUS

Most-favored-nation status guarantees a
nondiscriminatory U.S. tariff rate to the for-
eign exporter, i.e., a rate as low as that nego-
tiated for any other American trading part-
ner for any given commodity. Beginning in
1934 and continuing into the postwar era
under the auspices of the General Agree-
ment on Trade and Tariffs, a series of trade
negotiations has resulted in the reduction or
elimination of nearly all substantive tariffs
levied on U.S. imports. Denial of MFN de-
nies the potential foreign exporter any bene-
fits flowing from these progressive relaxa-
tions of the tariff structure. Those States to
which the United States denies MFN must
attempt to market their products under the
1930 Hawley-Smoot Tariff, a system of rela-
tively high tariff barriers which was con-
structed after the crash of 1929 to insulate
the U.S. market.

The Trade Agreements Extension Act of
1951 withdrew MFN status from all Com-
munist countries except Yugoslavia. The
major obstacle at present to the granting of
MFN to the U.S.S.R. and other remaining
centrally planned economies is the Jackson-
Vanik amendment to the 1974 Trade Act.

The Jackson-Vanik amendment pro-
scribes the extension of any Government
credits and/or investment guarantees, the

signing of commercial treaties, or the grant-
ing of MFN to any nonmarket nation that:

1. denies its citizens the right or opportu-
nity to emigrate;

2. imposes more than a nominal tax on
emigration or on the visas or other
documents required for emigration, for
any purpose or cause whateever; or

3. imposes more than a nominal tax, levy,
fine, fee, or other charge on any citizen
as a consequence of the desire of such
citizen to emigrate to the country of his
or her choice.

Communist nations that already enjoyed
MFN—Poland and Yugoslavia-were ex-
empt from these provisions. but in order for
any other Communist country to qualify for
MFN, credits, or commercial treaties, the
President must submit to Congress a report
indicating that the country is not in violation
of any of the above conditions, including in-
formation on the nature and implementation
of emigration laws and policies and restric-
tions applied to those wishing to emigrate.
The amendment further gives the President
authority to waive its restrictions on report-
ing to Congress that:

. he has determined that such waiver will
substantially promote the objectives of
free emigration; and

s he has received assurances that the emi-
gration practices of that country will
eventually lead to free emigration.

A majority vote (within 90 days of receipt of
the President’s report) in either house of
Congress can veto the extension of MFN
status or U.S. Government credits, and the
President retains the authority to suspend
or withdraw the extension of MFN treat-
ment to any country at any time.

Thus far, the President has used this waiv-
er authority on two occasions—for Romania
and Hungary, which both now enjoy MFN
and Eximbank eligibility. In the case of
Romania, confidential diplomatic discus-
sions, which took place between senior U.S.
and Romanian officials in 1975, resolved the
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major emigration issues to the satisfaction
of President Ford. No written assurances
were provided. In the case of Hungary, oral
discussions in 1978 were supplemented by
an exchange of letters containing assurances
on emigration between the U.S. Ambassador
to Hungary and the Hungarian Foreign Min-
ister.”

The economic importance of MFN to re-
cipient countries is discussed elsewhere (see
chapters I I and 111), but it is important to
note that the granting or withholding of

“Executive Order 11854, Apr. 24, 1975, 40 F.R. 18391, ap-

plied to Romania: and Executive Order 12051, Apr. 7. 1978,
43 F.R. 15131, applied to Hungary.

MFN has important symbolic value in the
Communist world and may therefore affect
the political climate as well as overall trade
levels. This is true for both the PRC and the
U.S.S.R. It is in this context that media
speculation surrounding the granting of
MFN to the Soviet Union must be under-
stood. One key factor in any administration
strategy to resume U.S. trade and tariff
benefits to the U.S.S.R. must be the nature
of the recent trade agreement with the PRC,
which, among other things, proposes the ex-
tension of MFN. This agreement must still
be ratified by Congress. Table 21 summa-
rizes the present status of selected Commu-
nist countries with respect to their eligibility
for U.S. credit and MFN.



