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Several aspects of the current leasing and envi-
ronmental protection programs described in the
previous chapter have been criticized as inade-
quate to assure the development of Federal coal
lease tracts in an environmentally compatible
manner. Specific areas of concern relate to the
role of regional leasing rates, the adequacy of pre-
sale data and analyses, the application of the un-
suitability criteria, the use of mitigation measures,
the deferral of decisionmaking, the role of Re-
gional Coal Teams (RCTs), the effectiveness of
public participation, the special concerns of af-
fected Indian Tribes, the applicability of the pro-
gram to areas in which the Federal Government
does not own the surface (split estate leasing),
and the use of lease exchanges to reduce envi-
ronmental risk.

This chapter documents the concerns that have
arisen about these aspects of the leasing program.
The chapter begins with an overview of the ex-
pectations about the program held by the various

EXPECTATIONS FROM

Participants in the Federal coal leasing program
(including the Bureau of Land Management—
BLM, coal companies and mine operators, States,
special interest groups such as Indian Tribes and
environmental organizations, and the public)
have definite—-and sometimes conflicting-ex-
pectations of the program’s environmental plan-
ning and assessment. Some of these expectations
focus on program policy as set out in legislation,
while others relate to the manner in which the
program is implemented in regulations and in
practice. Controversy arises when the expecta-
tions of one or more parties are not fulfiled, or
when the parties disagree about whether an ex-
pectation is reasonable or is being met.

The controversies characterized by the differ-
ing expectations can be divided into four general
areas. They are: program predictability and sta-
bility, program administration, program imple-

participants in leasing. These expectations are
one context against which the validity of concerns
is assessed. The remaining sections of this chapter
discuss each of the issue areas listed above.

It should be noted that there are other, nonen-
vironmental, criticisms of the current leasing pro-
gram. The allegations that the government did
not receive fair market value for the coal on leases
sold since 1981 and other economic issues were
addressed by a specially appointed Advisory
Commission on Fair Market Value Policy for Fed-
eral Coal Leasing and are not discussed in this
report. Criticisms related to the assessment of
socioeconomic and community impacts and of
the effects of coal conversion facilities (e.g.,
powerplants and synfuels plants), and issues sur-
rounding surface owner consent, generally were
considered beyond the scope of this study, unless
they were found to be inseparable from environ-
mental concerns,

THE LEASING PROGRAM

mentation, and public participation. This section
describes those expectations and discusses points
of agreement and disagreement. Because this dis-
cussion of expectations incorporates most of the
major issues, it serves to introduce those issues,
which are analyzed separately in more detail in
subsequent sections of this chapter.

Program Stability and Predictability

There is a general expectation among the par-
ties to the leasing process that it will be stable
and predictable, and that its legal and regulatory
framework will remain essentially unchanged giv-
en the time and effort that went into forging a
consensus on the adequacy of that framework.
Stability and predictability in methods of assess-
ing environmental compatibility lend assurances
that environmental decisions will be consistent
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among regions and over time. Furthermore, sta-
bility and predictability in the program as a whole
are needed by the industry, BLM, other Federal
and State agencies, local communities and resi-
dents, and interest groups for their business and
administrative planning.

One important stability/predictability expecta-
tion common to all parties is that the leasing pro-
gram will not be driven by political or interest
group priorities, which can change over relatively
short periods of time. When the interests of two
or more parties conflict, and each desires its in-
terests to be accommodated, it is necessary that
the program strike compromises in an impartial
manner. Problems arise when one party is or ap-
pears to be uniquely able to control or drive the
program (e.g., when only a coal company has
access to a particular data set or when a lawsuit
is threatened). Another problematic circumstance
arises when BLM planning decisions made at the
District or State Office level are overridden in
Washington, D.C. (whether by the executive or
legislative branch) for political or other reasons
unrelated to the leasing program. The major con-
cern is that these reasons, even if a desired goal
is achieved, cannot be depended on to be in-
voked consistently in the future if needed, or may
be invoked to reach a decision that is inconsist-
ent with overall program goals.

A second major expectation about predictabil-
ity and stability in the leasing program is that the
amount of coal offered, its quality and location,
and the timing of its sale will match the indus-
try’s need (and/or consumer demand) and will
not unduly strain BLM’s planning and assessment
capabilities or the resources of local communi-
ties and residents. There appears to be general
consensus that the parties prefer a regular, steady
pace of leasing rather than very large offerings
over a short period. Moreover, most parties ex-
pect the lease sale schedules to be flexible, such
that sales could be delayed if pre-sale planning
and analysis were not complete.

Finally, there is a general expectation that BLM
will maintain a stable staff resource for regional
planning functions. Concern has been expressed
by all parties to the leasing program that attrition
within BLM, as well as the Bureau’s practice of

rotating field personnel every few years, prevent
the development of an “institutional memory. ”
This contributes to data inadequacy and hinders
maintenance of continuity in public participation.
Moreover, with recent budget and staff cutbacks,
there is concern among some parties that BLM
will not be able to maintain the field expertise
needed for land use and activity planning.

Program Administration

There are three general expectations about
leasing program policy and the way it is admin-
istered. First, that the regulations will be in com-
pliance with the legislation; second, that the coal
leasing and decisionmaking process will be trans-
parent in both theory and practice; and third, that
the environmental impacts of developing Federal
coal will be assessed before tracts are offered for
lease, and only environmentally acceptable tracts
will be offered. Substantial disagreement exists
among the parties over whether these expecta-
tions are being met.

In the first instance, environmental groups have
sued BLM, alleging that the 1982 regulations are
not in compliance with the legislative mandate.
Specific concerns include continued reliance on
management framework plans (MFPs), the elim-
ination of most standards for data adequacy,
changes in the scope and application of the un-
suitability criteria, relaxation of the diligence
rules, inadequate environmental review require-
ments for preference right lease applications
(PRLAS), the use of a new leasing methodology
that results in far higher leasing levels, and elim-
ination of several opportunities for public hearings.

Less polarization exists about the need for the
coal leasing process and the BLM and RCT deci-
sionmaking processes to be transparent. All par-
ties expect to be able to understand, on a day-
to-day basis, what BLM is doing and plans to do
in the future, and all parties agree that the de-
gree to which this expectation is met varies
among program areas and leasing regions. In
some cases, it is unclear how a decision was
reached due to incomplete documentation (e.g.,
a statement such as “the unsuitability criteria
were applied during land-use planning” may be
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the only documentation of those decisions that
appears in an environmental impact statement—
EIS). In other cases (e.g., exchanges), the partici-
pants find the process difficult to follow because
the departmental policies or procedures for a par-
ticular activity are not codified in the program
regulations, are overly vague, or change fre-
quently.

There is also general agreement that the envi-
ronmental impacts of coal development should
be analyzed to some degree prior to the lease
sale, but disagreement about what constitutes
“adequate” environmental impact assessment
(including data and analysis). Few argue that a
lease should constitute a 100 percent guarantee
that all portions of a leased tract are minable in
an environmentally compatible manner; some
flexibility is needed to accommodate changing
circumstances, new data, or advances in mining
and reclamation techniques. Similarly, few be-
lieve that a lease should include no guarantees
about an operator’s ability to develop and reclaim
a tract in an environmentally compatible man-
ner. In between these two extremes, however,
there is much disagreement about the extent to
which a lease indicates a tract to be minable.

Most operators would be pleased to accept a
lease that constituted a 100 percent guarantee
of minability, but recognize that all business
decisions-including a bid on a lease sale-in-
volve some risks. Thus, the amount bid for a lease
tract incorporates an operator’s assessment of the
economic risk that the permitting agency will find
a tract, or a portion thereof, unminable for envi-
ronmental reasons post-lease. The industry would
prefer to accept that economic risk rather than
the risks posed when coal resources are closed
to mining or extensive mitigation measures im-
posed pre-lease. However, they do want assur-
ances that a tract offered for lease does not con-
tain any “fatal flaws” that would absolutely rule
out mine development.

While post-lease permitting provides a final
check on environmental compatibility based on
a very extensive data base, areas are less likely
to be excluded from mining at this stage. There-

fore, environmental and other interest groups
view the industry’s assumption of the economic
risk as imposing an environmental risk on the
“public.” This is the risk that a tract will be leased
and eventually mined with a significant loss of
environmental resources, or significant, irrevers-
ible damage. Consequently, these groups would
prefer to see a lease reflect not just an assurance
that there are no fatal flaws on the tract, but a
guarantee that all reasonable environmental and
other resource values have been identified and
analyzed for regional and national importance,
and that if coal mining would significantly reduce
the value of important noncoal resources, then
the tract will not be offered for lease but managed
in such a way as to protect those other resources.

The agencies that approve mining and reclama-
tion plans and issue mining permits (State regu-
latory agencies with approved programs, or the
Office of Surface Mining-OSM) have expecta-
tions that are caught between the operators’ and
the interest groups’. On one hand, the regulators
have a statutory responsibility to assess the envi-
ronmental compatibility of coal mining on a par-
ticular tract, and would prefer that a decision
whether to offer a tract for lease does not usurp
their authority to evaluate minability. On the
other hand, the regulators don’t want all deci-
sions about environmental compatibility passed
on to them.

The BLM and the Forest Service also have a stat-
utory mandate to assess environmental compat-
ibility—both for multiple-use conflicts and the un-
suitability criteria—prior to lease sales. Their hope
is that they might have sufficient time and re-
sources to fulfill this mandate. Their expectation
is that they will be able to screen out the major
problem areas, as identified by BLM and Forest
Service staff and regional activists, but will have
to defer many of the difficult decisions—those
which require extensive data (e.g., alluvial valley
floors—AVFs) or technical judgments about mit-
igation and reclamation—to the mine plan stage.
In some cases, however, BLM has been criticized
by interest groups for deferring more than just
the difficult decisions and therefore increasing the
environmental risk of leasing.
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Program Implementation

Expectations about the implementation of the
Federal coal leasing program center around
whether BLM’s day-to-day practice is in accord
with the theory of the program—that BLM and
the RCTs implement the spirit of the laws and reg-
ulations, not just the letter. Specific concerns in
this area include: that land use planning and tract
selection will be based on priorities for different
resource values; that BLM’s data base and anal-
yses will support informed decisions about envi-
ronmental compatibility; that the interests of all
concerned parties will be dealt with; and that
leasing decisions will be consistent with land use
planning and environmental impact analyses.

The issue of how resource priorities are as-
signed and what value is assigned to coal com-
pared to other resources is controversial. During
land use planning, anticipation of a high leasing
level can unduly influence land use decisions in
favor of potential coal development. In environ-
mental impact assessment, some parties to the
leasing process argue that BLM gives undue
weight to adverse impacts, to the detriment of
potential benefits of leasing and developing Fed-
eral coal. For example, in some areas coal devel-
opment may play a role in easing unemployment.
Furthermore, companies and some States argue
that BLM does not give sufficient consideration
to the revenues from leased tracts when weighing
the relative costs and benefits of Federal coal de-
velopment. Finally, there is some concern that
BLM’s data and analyses are inadequate to cap-
ture the regional importance of particular im-
pacts. Thus, they might indicate that a particular
critical habitat will be destroyed if mining pro-
ceeds, but not whether it is a unique or common
habitat in the region. One element of this con-
cern is the recent elimination of the threshold
concept for assessing cumulative regional impacts
prior to the EIS.

For tract ranking, controversy arises when a
tract that is ranked low for environmental values
(e.g., reclamation potential) is carried forward
because it has a medium or high ranking for
coal resources. Critics of these rankings do not
believe that the coal resource potential should
receive a greater weight than other values. Dis-

putes also result when it is unclear how (or
whether) the various ranking factors are weighted
for importance.

There is a general expectation among parties
to the coal leasing program that BLM’s data base
and analyses must be adequate to make informed
decisions about environmental compatibility, but
disagreement about what is “adequate.” The par-
ties also expect BLM to consistently seek out and
use all relevant information about an area (e.g.,
from other Federal and State agencies, mine
plans, and operating mines), rather than relying
on data available in-house. Finally, there is con-
sensus that the Federal land management agen-
cies should coordinate their data collection and
planning so that multiple-use decisions are con-
sistent among agencies.

Expectations diverge on how leasing decisions
should accommodate a perceived lack of data.
Some parties expect tracts to be labeled “unsuit-
able pending study” or dropped from further
consideration for a particular lease sale if suffi-
cient data are not available to make an informed
decision about environmental compatibility.
Others contend that such tracts should be car-
ried forward as “acceptable pending study” and
uncertainties resolved through the extensive data
gathering and analysis involved in preparation of
the mine plan and permit application. There is
consensus, however, that detailed technical lease
stipulations should not be used as a substitute for
inadequate data.

Special interest groups expect environmental
issues to be addressed in land use and activity
planning regardless of whether those issues have
a constituency or whether they might eventually
be analyzed by another agency. These groups are
critical of the practice of not evaluating an im-
pact area unless someone raises the issue. On the
other side of this coin, many parties expect pri-
orities to be assigned to issue areas, such that po-
tential impacts in major issue areas receive greater
attention than impacts concerning issue areas that
are not anticipated to be significant.

Finally, all groups expect their interests to be
considered and dealt with, but disagree about
whether the interests of other groups are as im-
portant as their own. There is consensus that deci-
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sions made under the leasing program should not
usurp the authority of other decisionmakers.
Thus, there is general agreement that issues
legally or traditionally belonging to the States
(e.g., water rights), the Forest Service (land use
and management decisions on National Forest
lands), OSM (technical and economic feasibility
of reclamation), or other agencies, should not be
decided by BLM.

Public Participation

Expectations about public participation in the
Federal coal leasing program center around both
the opportunities for such participation (e.g.,
whether or not hearings are held on particular
subjects), the relative ability of the parties to par-
ticipate, and the consideration of public com-
ments in leasing decisions.

All participants in leasing expect that the pro-
gram will include sufficient opportunities for
public participation, but the number and scope
of what is offered are controversial. Environ-
mental and other public interest groups are es-
pecially critical of the recent changes in regula-
tions that eliminated four opportunities for public
participation: on Department of Energy (DOE)
production goals, on draft regional leasing levels,
on local community impacts prior to the EIS, and
on the application of the unsuitability criteria dur-
ing land use planning. As a result of these reduced
opportunities, there is no assurance that views
communicated to BLM by any of the parties at
interest are “on the record, ” the way they would
be if there were a formal opportunity for public
comments or hearings.

Even when formal hearings or public comment
periods are provided, frustrations still arise on all
sides. The public and other interest groups ex-

pect the format, location, and timing of such
hearings or other opportunities for participation
will allow them sufficient and reasonable access
to the process. BLM expects that when they hold
a public hearing or provide a public comment
period, interested individuals and groups will par-
ticipate on those occasions, and not wait until
a decision has been made and then challenge it.

A second source of frustration with public par-
ticipation is the perception that the Federal Gov-
ernment, when making leasing decisions, at times
ignores material provided by various parties. For
example, in some regions nearly all parties to the
process provided information indicating that the
proposed regional leasing levels were too high,
yet only in one region were they adjusted down-
ward at all, and then just slightly. Similarly, in-
stances can be found where data provided to
BLM during land use planning (e.g., on the loca-
tion of missile silos) were ignored throughout
most of the decision process. | n other instances,
data provided by the general public have been
instrumental in the identification of major issue
areas (e.g., wildlife habitat in Powder River). As
noted previously, this problem is exacerbated by
personnel attrition and rotations within BLM.

Finally, there is a general expectation that all
aspects of BLM’s decision making will be suffi-
ciently well-documented and clearly explained
in order to facilitate participation by all affected
parties. This expectation includes not only that
the decisionmaking process itself will be trans-
parent (as discussed above), but also that the doc-
umentation will be readily available to all inter-
ested parties. Unpublished data and analyses on
which decisions are based, or documents with
limited availability, also lead to frustration by all
parties.

REGIONAL LEASING RATES

The regional leasing rate is the ratio of: 1) the
amount of coal to be offered for lease; and 2) the
period of time during which all the planning and
assessment activities that support a lease sale
must be completed. Determining the amount of

coal to be offered for lease during a round of sales
in a region—the regional leasing level—is one of
the major decisions made during the activity plan-
ning portion of the leasing process, while sched-
ules for the planning and analysis that support
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a lease sale are set at the outset of activity plan-
ning (or at the beginning of land use planning if
an MFP needs to be updated to support leasing
decisions).

In recent years, the regional leasing rates have
been high because the Department of the Interior
(DQI) increased the amount of coal to be offered
for lease in most regions, while the lease sale
schedules have remained fixed. As a result, BLM
field staff did not always have sufficient time for
adequate pre-sale planning and environmental
assessment of the large number of tracts to be
evaluated.

This section describes the overall process for
setting regional leasing levels and lease sale
schedules, discusses the methodologies for as-
sessing the demand for coal reserves, and eval-
uates the environmental implications of high
lease rates.

Regional Leasing Levels

The regional leasing level* is the amount of fed-
erally owned coal resources (expressed in mil-
lion tons of recoverable reserves) that the Secre-
tary of the Interior determines is necessary to
meet the regional demand for coal reserves. It
can include a “security factor” of at least 25 per-
cent to account for uncertainties in data and
methodologies in assuring that there is no leas-
ing shortfall. In setting a regional leasing level,
the Secretary relies on recommendations and
comments from the applicable State BLM offices,
RCT, State Governors, and other interested par-
ties (e.g., Indian Tribes). Proposed leasing levels
also are subject to public review and comment
at RCT meetings and through Federal Register
not ice.

Regional leasing levels are addressed twice in
the overall leasing process. First, an initial range
of leasing levels is established near the start of
activity planning, following the call for industry
expressions of interest. This range is used as the
basis for selecting alternative combinations of
tracts to be evaluated in the regional lease sale
EIS. Second, following publication of the EIS, the

*Referred to as a regional leasing “target” under earlier regu-
lations.

Secretary determines the amount of coal to be
offered for lease.

The Process

The BLM National Director assigns a lead BLM
State Director for each lease sale, who has the
initial responsibility for suggesting a broadly stated
range of draft leasing levels for a Federal coal re-
gion. The lead State Director then appoints a Re-
gional Project Manager from BLM, who evaluates
land use planning data, coal resource and de-
mand information (based on the methodologies
described below), consults with the State Gover-
nors’ representatives on the RCTs and proposes
an initial range of leasing levels to the lead State
Director. Following the lead State Director’s ap-
proval, the initial range (with supporting techni-
cal information) is sent to the RCT members and
State Governors for review. The RCT evaluates
the draft initial range of leasing levels, discusses
them at a public meeting, and recommends a
preferred level to the Secretary.

The Regional Project Manager drafts a package
document, including the initial range, RCT rec-
ommendations, responses to questions and clari-
fication of issues raised by the RCT, any new or
additional technical information, and any alter-
native ranges, to be given to the Secretary. The
initial range is not supposed to be altered to con-
form with RCT or State recommendations, but
can be updated to reflect the best information
available to the Project Manager. Moreover, high,
medium, and low projections will be identified
if a State RCT member so requests.

The Secretary (or his designee, the Assistant
Secretary for Land and Minerals Management)
then consults with the Secretary of Energy, the
Attorney General, affected Indian tribes, and the
State Governors, and sets the regional leasing lev-
el to be used for the selection of alternative com-
binations of tracts to be evaluated in the EIS.

A similar process is followed after publication
of the EIS in making the final decision about how
much coal is to be offered for lease. The RCT eval-
uates the regional leasing level in the context of
the EIS and other data and analyses developed
since the initial draft range was formulated, dis-
cusses the results of their evaluations at a public
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meeting, and recommends which tracts should
be offered. The Secretary then decides the final
regional leasing level based on: consultations with
the parties listed above; the potential economic,
social, and environmental impacts of coal leas-
ing, as identified in the final EIS; industry expres-
sions of interest; projected regional coal supply
and demand; special opportunity sales; the re-
gional level of competition; U.S. coal production
goals and national energy needs; and other per-
tinent factors including land use planning data
and coal resource information (43 CFR 3420.2(b);
ref. 1 3).

The Methodology*

As the coal leasing program has evolved, the
process of setting leasing levels has become more
complex and more controversial. The most dif-
ficult aspect of determining the appropriate re-
gional leasing level is projecting regional coal
supply and demand. Prior to 1982, that level was
set by comparing the future demand for coal in
a region—as projected by the National Coal Mod-
el, an economic model managed by DOE—with
the ability of the capacity of existing and pro-
posed mines to meet that demand without addi-
tional leasing. Information about capacity was
compiled through a survey of individual mines
and tracts. If this analysis projected a shortfall (in
tons per year), it would be converted to an esti-
mate of reserves of Federal coal that should be
offered for lease to fill the gap. The formula in-
cluded a “security factor” of 25 percent to allow
for the uncertainties inherent in such projections.

This approach was criticized widely for two rea-
sons. First, it was argued that regional leasing lev-
els based on projections of consumption could
have underleasing and anticompetitive effects be-
cause they did not allow the industry an adequate
cushion of reserves to accommodate future un-
certainties in demand—especially in light of the
leasing moratorium of the 1970’s. Proponents of
this theory contended that higher leasing levels
were needed.

Second, the numerous critics of the National
Coal Model argued that it assumed unrealistically

*The information on methodologies for setting regional leasing
levels is drawn primarily from refs. 5 and 12.

high figures for the future demand for electricity
(and thus for coal), and that it incorporated in-
accurate assumptions about transportation costs,
oil displacement in electricity generation, coal re-
serves, and other factors. These criticisms sup-
ported lower (or at least unchanged) leasing
levels.

After evaluation of these criticisms and other
policy considerations, in 1982 DOI instituted a
policy of leasing to meet current industry de-
mand for reserves (rather than future demand
for production). This policy has been defined by
DOl as “to offer as much coal as is environmen-
tally feasible and consented to by involved sur-
face owners and to allow the market to determine
which tracts are desired for leasing” (12). Other
policy considerations in setting leasing levels in-
clude preserving opportunities to increase the
level of competition for Federal coal resources,
and giving due consideration to environmental
and socioeconomic impacts (1 2). The effect of
this policy change was to increase leasing levels.

After several months of discussion with the
RCTs DOI adopted six different methodologies
to calculate the current demand for Federal coal
reserves: production, inventory, contracting rate,
expressions of interest, past sales, and minimum
leasing. Each of these methodologies results in
an estimate of the annual shortfall in coal pro-
duction, which is then multiplied by the prod-
uct of the average mine life and the percent of
the coal reserves that are federally owned to de-
rive the leasing requirement stated in recoverable
reserves. This leasing requirement may then be
multiplied by an appropriate security factor (25
to 100 percent) to insure against underleasing.
The six quantitative methodologies are described
briefly below; appendix B gives the formulas and
an example illustrating their use.

These methodologies primarily are used to de-
rive the initial draft range of leasing levels at the
outset of activity planning. The results of the for-
mulas are then refined based on any new infor-
mation, and used to set the final leasing level.
However, this timing means that the initial draft
leasing level will be based only on the limited in-
formation available about tracts from land use
planning. In practice, once the initial range is set,
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it is extremely difficult to reduce for environmen-
tal reasons.

The BLM Project Manager is expected to use
all six of these methodologies to provide as much
information as possible to the RCT members.
However, the procedures may be modified or
supplemented by the Project Manager as needed.
For example, data inputs may be presented in
whatever form is most useful (e.g., a single num-
ber, high/low estimates, or broad ranges).

The six methodologies rely heavily on BLM pro-
jections of mine capacity and coal production for
a target year (e.g., 1990, 1995). Capacity is the
amount of coal BLM estimates could be produced
from all mines within a region in the target year
(if demand develops) without further Federal coal
leasing. Information about annual mine capacity
and potential limitations on that capacity is col-
lected through a mine- or tract-specific survey.
Productive capacity may be limited by coal that
is of unmarketable quality, leases with access
problems, and PRLAs with issuance problems.
However, productive capacity would not be re-
duced due to a lack of expected demand for coal,
which would be captured in the production
forecast.

Coal production forecasts are based on a vari-
ety of published long-range national projections,
including those from the National Coal Associa-
tion and DOE, as well as region-specific forecasts
from National Coal Model runs using modified
assumptions.

The Production Method

The production method of quantifying current
demand for coal reserves identifies the minimum
quantity of coal needed to meet the production
forecast by subtracting projected mine capacity
from that forecast. This is the same method used
pre-1 982, except that it does not include a secu-
rity factor. According to DOI, the primary differ-
ences between the production method and those
described below is that it does not take into ac-
count industry’s desire to hold coal in a nonpro-
ductive status or the need to maintain competi-

tion within the coal industry. Thus, DOI considers
this method to be a “point of reference” on how
the leasing level would have been set under the
1979 leasing program.

The Inventory Method

The inventory method allows for nonproduc-
ing reserves as a means of dealing with the uncer-
tainties in future demand. This methodology
estimates average industry holdings based on a
survey of active regional coal companies’ ratio
of reserves to production. The annual shortfall
is the product of this ratio and the production
forecast (from the National Coal Model), minus
the regional mine capacity. The inventory meth-
od is controversial because the ratio, and thus
the resulting leasing level, increases during
periods of low demand and decreases when de-
mand is high (unless the ratio is calculated from
a multiyear average). This result seems counterin-
tuitive to many critics of the leasing program.

The Contracting Rate

This method focuses on the rate at which coal
is being contracted for development in a region
in relation to the total amount of coal that has
been leased but not yet developed. It is intended
to calculate a leasing level high enough to en-
sure competition (in the DOI example, five bid-
ders) for contracts to deliver coal to consumers.
However, because this method uses a ratio of re-
serves to production, it is subject to the same flaw
as the inventory method—the weaker the mar-
ket, the higher the leasing level established under
the contracting method.

Expressions of Interest

DOI considers expressions of interest to mimic
the marketplace in that they allow each company
to assess its own needs for Federal coal reserves.
However, the Department recognizes that even
“thorough” expressions of interest-in which the
company has done extensive work in defining the
resource—may overestimate the amount of coal
that the industry will actually be willing to lease
for fair market value.
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Past Sales

The past sales method does not result in a
quantitative leasing level, but relies on observa-
tions of past coal lease offerings; e.g., the bonus
bids on a price per ton basis, the number of bid-
ders and the bids received, and the number of
tracts that did not receive opening bids or that
did not receive fair market value (as defined by
BLM post-sale). If trends of higher bids and in-
creasing numbers of bidders are observed, in-
creased leasing may be appropriate. The con-
verse—less leasing during a trend of lower bids
and few bidders—does not necessarily hold be-
cause companies may decline to bid in a region
due to factors other than low demand (e.g., a per-
ception that tracts are overpriced or were delin-
eated in an undesirable way). Because relatively
few lease sales have been held under the current
program, this methodology has been of limited
use.

Minimum Leasing

Finally, the minimum leasing method estab-
lishes a low bound for leasing. It calls for adding
the reserves needed for maintenance and bypass
tracts, plus reasonable expansion of existing
mines. A minimal amount of reserves needed for
new production opportunities also may be in-
cluded. The primary data sources for this method
are tract delineation reports and expressions of
interest. However, tract delineation is normally
carried out simultaneously with the procedures
for setting the leasing level, and, as noted above,
expressions of interest are subject to some uncer-
tainties. Therefore, the reliability of this method
can be reduced by insufficient data.

Effects of High Leasing Levels

DOI’s decision to use these six methodolo-
gies—particularly the inventory and contracting
methods—has been controversial because they
have resulted in continuing pressure to offer more
coal for lease than recommended by the RCTs
and the State Governors. In December 1982, the
Federal-State Coal Advisory Board* recom-
mended to the Secretary that the inventory and

*The Federal-State Coal Advisory Board members are all the RCTs
plus the BLM national Director.

contracting rate methods “should not be given
priority but may be used at the discretion of the
RCT” (1 3). The Secretary signed off on that rec-
ommendation, but simultaneously noted that,
while that recommendation “removes any appar-
ent mandate for the use of these two methods
by the RCTs, | am hereby instructing Federal
members of all RCTs to provide estimates using
these methods, and to give those estimates due
consideration during all RCT leasing level deliber-
ations” (12). The apparent contradiction between
those two Secretarial actions led the Advisory
Board to recommend, at its 1983 meeting, that
these methodologies be reviewed again. High
leasing levels also have been the target of criticism
by environmental groups, local communities,
other surface management agencies, and the
Commission on Fair Market Value.

In the long run, higher leasing levels imply that
more federally owned coal will be mined, with
the potential for either a higher or lower proba-
bility of adverse environmental impacts occur-
ring if a tract is developed. Higher leasing levels
could reduce this environmental risk because a
greater number of tracts would be offered and,
theoretically, companies would be able to choose
those tracts that are the least expensive to de-
velop and reclaim (and thus have the fewest envi-
ronmental conflicts). Moreover, leasing more
tracts might lessen the pressure to develop old
(pre-moratorium) leases and PRLAs, which may
be in environmentally sensitive areas because
they were issued prior to the body of environ-
mental law approved in the late 1960’s and
1 970’s.

Where the direct cost of mining is the deciding
factor in industry decisions about coal develop-
ment, the argument that higher leasing levels re-
duce environmental risk might be valid. How-
ever, in actuality other considerations often are
more critical than direct costs. These might in-
clude location (e.g., a tract adjacent to an ongo-
ing mining operation, or the combined siting of
a mine and a mine-mouth utilization facility); ac-
cessibility to transport; the amount of develop-
ment capacity already available to a company,
and the market for and the environmental char-
acteristics and development costs of the coal in-
cluded in that capacity; and the relative value of
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undeveloped tracts held by a company and those
offered for lease (e.g., Btu value, sulfur content).
In such situations, higher leasing levels will not
necessarily reduce the risk that environmentally
sensitive tracts will be leased and eventually de-
veloped.

Moreover, higher leasing levels place greater
pressure on BLM to find more tracts environmen-
tally acceptable for leasing. In the Powder River
Coal Region, DOI’s establishment of a lease of-
fering at a level above the preferred alternative
recommended by the RCT resulted in the lowest
ranked tracts being offered for lease, including
some not agreed upon by the RCT. The RCT con-
siders these tracts to have relatively poor reclama-
tion potential and to entail substantial socioeco-
nomic impacts due to the inadequate local
infrastructure (transportation, community facili-
ties, etc.) (10b). In such cases, if more tracts are
leased than can be developed, uncertainties
about the location and level of mining activity
make it difficult for local governments to plan for
these impacts. Moreover, the high leasing levels
led to otherwise avoidable conflicts between DOI
and the RCTs, and made the leasing program ap-
pear insensitive to State and local needs.

In a different situation, in Uinta-Southwestern
Utah, the lease target was 322 million tons but
555 million tons were offered for lease-including
low-ranked tracts not in the target. According to
DO, the low-ranked tracts were offered because
they had been evaluated for coal leasing, found
to be suitable, and were ready to be offered for
lease, and because they provided a means of test-
ing the market (6). This is consistent with DOI’s
general leasing policy (noted earlier) “to offer as
much coal as is environmentally feasible and con-
sented to by involved surface owners and to al-
low the market to determine which tracts are de-
sired for leasing.” No bids were received on the
low-ranked tracts.

In the Fort Union region, one factor in the leas-
ing level decision was high early industry expres-
sions of interest. * On the Dunn Center tract, for

*It should be noted that the market for North Dakota lignite is
limited to mine mouth conversion facilities. When coupled with
the predominantly non-Federal ownership of the surface and
mineral resources (94 percent and 69 percent or more, respective-
ly, on each tract), this means that there is unlikely to be more than
one bidder per tract.

instance, the initial expression of interest was for
7,160 acres of Federal coal (over 500 million tons)
for a liquefaction plant which already had begun
the State permitting process. The tract was eval-
uated for its acceptability for leasing in land use
and activity planning. Two sections of the tract
important to the company’s development plan
contained portions of the Knife River Flint Quar-
ry—a site eligible for listing in National Register
(see fig. 9). These sections were carried forward
through activity planning and included in the final
EIS on the theory that detailed mitigation re-
quirements (including preservation, if necessary)
would be developed during mine plan review.
Then, the company scaled down its plans for the
synfuels plant, and DOI increased the minimum
bid from $25 to $100/acre (6).

While the Secretarial Issue Document (SID) was
being prepared, the company requested that the
size of the tract be reduced to 2,100 acres—the
tonnage they estimated the scaled-down liquefac-
tion plant could accommodate given the con-
struction schedule and the requirement that a
mine be developed within 10 years after a lease
is issued. The two sections of Flint Quarry were
dropped from the tract (for political reasons) just
before the SID was issued (11), but the remainder
was offered for lease. The SID noted that a pend-
ing rule change in unsuitability criterion #7 would
“remove these sections from the unsuitability
determination,” but that the proposed rule
change would not become final in time for the
scheduled August 1983 sale (18). As a result of
these considerations, the company did not bid
on the tract. DOI’s decision not to reduce the
size of the tract further was in part due to the en-
tire area having been included in the final EIS,
and in part because DOI determined that, if the
plant were built and a smaller tract leased, subse-
quent leases would likely be needed at a future
date to maintain coal production or prevent by-
pass (leaving “islands” of unmined coal) (6).

Lease Sale Schedules

Lease sale schedules also are addressed twice
in the overall leasing process. First, a preliminary
lease sale target date is established prior to the
onset of land use planning for a particular sale.
The target date is based on BLM field, State, and
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Washington office recommendations as modified
by the Secretary on the amount of time needed
to complete pre-lease planning and environ-
mental assessments. Key milestones in the target
schedule are the deadlines for completion of the
MFP amendments (or resource management
plans-RMPs) and the draft and final EISs, and
public and interagency review and comment
periods.

Second, a final regional lease sale schedule is
announced by the Secretary following comple-
tion of activity planning and final consultations
with the Governors, surface management agen-
, cies, Indian Tribes, and the Attorney General.

The SID accompanying the 1979 coal leasing
program regulations established preliminary lease
sale target dates for three regions: Green River-
Hams Fork, Powder River, and Uinta-South-
western Utah (see table 5).

Preliminary leasing targets and sale dates were
not established for the Fort Union and San Juan
regions in this SID. Eventually, a target sale date
of late 1982 was established for Fort Union (later
postponed to mid-1983), and a 1983 target date
was set for San Juan. The leasing program antic-
ipated that follow-up sales would be held at 2-
year intervals in each of the regions. With the ex-
ception of the San Juan region, most first round
lease sales have occurred close to their original
target dates. In San Juan, the schedule had to be
extended when BLM decided to issue a second
draft EIS to respond to the numerous criticisms
of the first draft. Federal policy has been, how-
ever, to meet lease sale target dates when possi-
ble. Table 6 indicates the competitive lease sales
that have been held or scheduled to date.

The original schedules acknowledged that land
use planning had not been completed for all of
the resource areas within the various coal regions.

Most resource areas, however, did have an MFP
to guide multiple-use decisions at the time the
original dates were set. The major environmental
analyses remaining were updating or amending
the MPF (including application of the unsuitability
criteria and surface owner consultation), tract de-
lineation, site-specific analysis and preparation
of the tract profiles, tract ranking and selection
of the alternatives, and preparation of the draft
and final EISs. As can be seen in table 6, the
schedules in Green River, Powder River, and
Uinta were met.

Effects of Inflexible Lease Sale Schedules

In each of the five Western coal regions, prob-
lems were encountered in meeting the lease sale
schedules, which reduced the quality and quan-
tity of data and analyses. Given that BLM was im-
plementing a new, very complex program over
a short period of time, this is not particularly sur-
prising. However, the normal learning curve on
a comprehensive set of new coal leasing rules was
complicated by several other considerations that
inhibited achievement of the preliminary target
date. (These considerations include high regional
leasing rates—the ratio of the leasing level and
the schedule—whose environmental implications
are discussed below.)

One problem was that field office recommen-
dations as to the time needed to prepare for a
lease sale were not always heeded by the Secre-
tary. For instance, in at least two regions—Green
River-Hams Fork and Uinta-Southwestern Utah-
problems in meeting lease sale schedules were
attributed in part to deadlines being accelerated
to accommodate review and comment periods.
That is, the time estimated by field offices to be
necessary for the completion of data collection
and analysis also had to include public, internal
BLM and DOI, and interagency reviews. This may

Table 5.—1979 Lease Sale Target Dates

Region

Preliminary leasing target

Round 1 sale date (million tons)

Green River-Hams Fork .. ... i i
Powder RiVer . ... e

Uinta-Southwestern Utah. . ............... ... .. ... .......

January 1981 531
Early 1982 621 + 250/0
security factor, or
776
July 1981 109

SOURCE: Department of the Interior, Secretarial Issue Document, Federal Coal Management Program, vol. I, 1979.
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Table 6.—Lease Sale Schedules

Leasing

target/level Offered Sold

Sale Sale date (millions of tons)

Green River-Hams Fork®™. .................. 1/81 ;4/81 ;6/81 416 573 573
Round |

Uinta-Southwestern Utah®................. 7181 ;2/82;5/82 322 555 88
Round |

Powder River . ......... ..., 4/82; 10/82 2,360 1,681 1,580
Round |

Fort Union®. ... ... 9183 800-1,200 543 102°
Round |

San Juan®. .. ... (Ist quarter FY84) 800-900 - -
Round |

Green River-Hams Fork . .................. (2nd quarter FY84)° 750-950 - -
Round Il

Uinta-Southwestern Utah .. ................ (2nd quarter FY84)° 1,600-2,100° - —
Round Il

Powder River . ......... ..., (4th quarter FY84) 1,200-4,850 - -
Round I

Fortunion ....... .. ... i, (4th quarter FY85(° — - -

8n place resarves,

Bid received, but not sold because of lease sale ban in fiscal year 1984 Interior Appropriations BIl.

€Qriginal schedule, now deferred.

SOURCE: Office of Technology Assessment, from Bureau of Land Management documents.

have cut the time for field activities in support
of land use and activity planning by as much as
one-half in those regions (6).

Compression or acceleration of sale schedules
also hinders other agencies’ ability to coordinate
their planning with BLM’s. For example, in the
Uinta region, the Forest Service planned to budg-
et time and resources for their involvement in ac-
tivity planning for anticipated Round Il sale dates
in fiscal years 1985-86. The sale dates were then
moved forward 2 years (to 1983-84), but the For-
est Service had not submitted budget requests for
activity planning for those years. Although the
Forest Service actively assisted BLM in keeping
to the Bureau’s schedule for Round I, they view
the current hiatus in leasing as a chance to “catch
up” on their land and resource management
planning so they can participate more effectively
in, and have the budget resources for, activity
planning for Round Il (10).

The reorganization that shifted DOI’s minerals
conservation functions from the Geological
Survey (USGS) to the Minerals Management Serv-
ice (MMS) and eventually to BLM was partially
responsible for tract delineation being delayed
in some of the regions. Also, time schedules were
difficult to meet in some regions due to changes

in policy directives to the field offices. All of these
were compounded by personnel rotations and
attrition in BLM field offices.

The Environmental Implications
of Leasing Rates

High regional leasing rates—the combination
of increased leasing levels and rigid lease sale
schedules—mean that BLM must delineate and
evaluate more tracts during activity planning and
environmental impact assessment. If additional
time and/or resources (including staff or funds)
are not provided for these activities, then less data
collection and analysis can be performed if the
rate is maintained. As a result, more tracts must
be carried forward with less analysis than might
be desirable to assure environmental com-
patibility, and greater reliance must be placed on
the permit review, which increases the risk that
environmentally sensitive areas eventually will be
mined.

in the last 3 years, high regional lease rates
resulted in the application of some unsuitability
criteria without sufficient supporting data and
analyses, or the deferral of their application to
activity planning (see discussion of “Unsuitability
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Criteria” below). Thus, the deadline for comple-
tion of land use planning had to be allowed to
slip, or time had to be taken during activity plan-
ning to complete some of the land use planning
functions. Either way, the EIS preparation
schedule remained fixed, and the time remain-
ing for site-specific analyses (SSAs) had to be com-
pressed. This was exacerbated by the need to col-
lect data and complete the unsuitability reviews
that were deferred during land use planning.

There is consensus among the participants in
the leasing program that, unless lease sale
schedules were allowed to slip, there was insuf-
ficient time to complete more than recon-
naissance level studies, and, in some cases, for
the appropriate technical experts (e.g., soil scien-
tists, wildlife biologists) physically to visit a site
pre-lease (Powder River) (10b). In at least one re-
gion (Uinta), the majority of time allotted for site-
specific analyses was during the winter months
(10c). In some split estate situations, obtaining
surface owner consent for, and performing, data
collection and research was difficult given the
tight planning schedule.

Where leasing rates did not increase greatly,
or where planning and analysis were begun suf-
ficiently far in advance (e.g., mid-1970’s), BLM
generally was able to complete the additional
planning and analysis necessitated by higher leas-
ing rates. However, where leasing rates. did in-
crease significantly and BLM had not made suf-
ficient progress in environmental assessment,
local and regional BLM offices were forced into
a crisis or issue management mode, in which they
were able to focus only on tracts nominated by
industry or about which controversy had arisen.
The quality of their assessments suffered as a re-
sult. If it were not for the high leasing rates, BLM
probably would not have had to strain its envi-
ronmental planning and assessment capabilities.
Furthermore, the postponement of land use deci-
sions resulting from the high leasing rates
heightened conflicts over specific tracts, which
further exacerbated the ability to reach accom-
modation with the affected parties.

DATA AND ANALYSIS

Comprehensive land use and activity planning
and environmental assessment supported by in-
creasingly detailed data and analyses are at the
heart of the tiered structure concept of the Fed-
eral coal leasing program. However, the ade-
quacy of the data and analyses used in decision-
making for some of the past Federal coal lease
offerings and those currently being evaluated has
been criticized, both in terms of quality and quan-
tity, and in the timeliness of their availability.
These criticisms currently form part of the basis
for three lawsuits. In Northern Cheyenne Tribe
v. Watt (16), and National Wildlife Federation v.
Burford (14), plaintiffs allege that the land use
plans which provided the foundation for environ-
mental decisions in the first round of coal lease
sales in the Powder River region do not meet the
requirements of either FCLAA or FLPMA. A third
suit, Natural Resources Defense Council v. Bur-
ford (15), challenges the adequacy of planning

in all regions to the extent it is based on updated
MFPs rather than new RMPs (see ch. 3).

This section describes the data-gathering proc-
ess as it relates to the Federal coal leasing pro-
gram. While both the theory of the existing legal
and regulatory framework, and its implementa-
tion are addressed, the focus of the following dis-
cussion is the present practices of BLM in data
collection and analysis, and the criticisms of those
practices. Aspects of data and analysis that relate
specifically to the application of the unsuitability
criteria are addressed in detail in a separate sec-
tion of this chapter.

A Tiered Process

Decisionmaking in the Federal coal manage-
ment program is essentially a tiered process in
which the level of detail in environmental anal-
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yses increases as the amount of land under con-
sideration for leasing (and mine development)
decreases (see fig. 2 in ch. 2). At the lowest tier
is comprehensive land use planning for areas ad-
ministered by Federal land management agen-
cies. For the most part, the information at this
level is prepared prior to the initiation of plan-
ning for the development of a particular Federal
resource, but includes lands’ acceptability for
such development. Thus, land use planning in
an area known to have recoverable Federal coal
resources will include collection and analysis of
coal resource data, application of the unsuitability
criteria, evaluation of potential multiple-use trade-
offs, and surface owner consultation, as well as
comprehensive land use planning for all re-
sources based on principles of multiple use and
sustained yield. These four “screens” for deter-
mining coal lands’ acceptability for further con-
sideration for leasing are described in greater
detail in chapter 3.

The 1979 leasing program regulations specified
that these four screens were to be applied se-
quentially, with medium to high coal develop-
ment potential being the initial screen (compare
figs. 10 and 11). Under the present program, the
screens need not be applied sequentially (and,
in practice, often are considered simultaneously),
and lands with low coal development potential
may also be carried forward to later stages as
acceptable for further consideration for leasing
and eventually offered for lease. Allowing lands
with low coal development potential to be car-
ried forward to the next stage of the leasing proc-
ess can increase the area BLM field personnel
must evaluate at each subsequent stage, which
exacerbates the time and other resource con-
straints imposed by high leasing rates. This effect
can be compounded by the simultaneous appli-
cation of the screens if BLM’s limited staff, time,
and budget are expended collecting and analyz-
ing data relevant to one screen only to find the
area is unacceptable under another which would
have been applied first under the 1979 program.
On the other hand, an inflexible requirement for
sequential application could be less efficient if,
for example, data are available to drop an area
from further consideration based on multiple-use
tradeoffs, but that action could not be taken un-

34-756 0 - 6 - QL3

til data to support coal resource or unsuitability
determinations are available.

Once the required screens have been applied,
potential lease tracts are delineated and addi-
tional information about them is gathered and
evaluated during activity planning for a regional
lease sale. Data and analyses at this stage focus
on the possible impacts that could result from de-
velopment of an active coal mine on those tracts
that have been found potentially acceptable for
such development. During activity planning, en-
vironmental assessments include site-specific
analyses, tract profiles, and the estimated regional
impacts of development on lease tracts, which
culminate in preparation of the regional lease sale
EIS and the ranking of tracts by the RCTs.

The ultimate level of detail in the assembled
data and the scrutiny it receives is outside the ac-
tual leasing process. It is the submission, pursuant
to SMCRA, of an application for a surface min-
ing permit, including a detailed mining and rec-
lamation plan, for a particular tract and scrutiny
of that application by the appropriate permitting
agency. The extremely detailed data and analy-
ses required at mine plan review shift the eco-
nomic burden of gathering extensive inventory
data and performing data intensive analyses (e.g.,
on hydrology or reclaimability) to the lessee.

At each step in this process, existing data are
analyzed in increasing detail and supplemented
by more directed data-gathering efforts. This is
possible because the amount of land being eval-
uated at each successive tier becomes progres-
sively smaller as the land moves closer to actual
development. The intent of this tiered process is
not only to permit a progressively narrower focus
of the evaluations, but also to eliminate unaccept-
able areas from further consideration for leasing,
after taking into account the coal resource quality
and quantity, proximity to existing transportation,
socioeconomic and environmental concerns, and
other factors.

Sources of Data

A variety of different types of data and analy-
ses are necessary to support land use and activi-
ty planning and environmental assessment for
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(To activity planning)

Figure 10.—1979 Land Use Planning Process
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SOURCE: Bureau of Land Management, Federal Coal Management Program, Final Environmental Statement (April 1979).

coal leasing. These include coal resource data,
other resource inventories (e.g., hydrology, wild-
life and habitat, cultural and archaeological sites),
socioeconomic data, and environmental, social,
and economic impact assessments. The sources
for such supporting information include earlier
BLM planning documents, BLM field studies,
other Federal and State agencies, local commu-
nities and residents, coal companies, mine plans
and operating mines, the public, academe, and
environmental and other interest groups. How-
ever, the data available from these sources are
not readily accessible in any systematic way, and
the extent to which these sources are tapped
varies widely.

Data and analyses developed by BLM (i.e.,
available in-house) are based on general land use
planning, and on field studies and planning in
support of earlier lease sales or other activities
(e.g., grazing, wilderness). All BLM regions have
MFPs to guide their planning. However, such
plans were prepared prior to the comprehensive
land use planning mandates of FCLAA and
FLPMA, and must be amended or updated to in-
corporate planning for coal leasing. The contin-
ued reliance on updated MFPs contributes to the
perceived inadequacy of BLM’s data and plan-
ning and is one basis for the pending litigation

against BLM by environmental groups. The prep-
aration of comprehensive RMPs is underway in
some areas, but those documents generally will
not be available to support leasing activity until
at least the third round of lease sales (see sepa-
rate discussion of RMPs in ch. 3).

In the current leasing process, MFPs are sup-
plemented by field studies to the extent possible.
It appears that BLM has not been able to collect
as much data or perform as many analyses as they
would have liked. In general, funds for new re-
source inventories have been cut back, and envi-
ronmental assessments typically relied on updates
of existing inventories based on areal mapping.

The fiscal year 1984 budget justification indi-
cates that the Bureau plans to reduce the num-
ber of technical investigations by more than one-
half (see table 7) (l). Technical investigations are
studies describing the effects of coal leasing deci-
sions on hydrology, overburden, soils, and veg-
etation. Under a 1981 policy change, the respon-
sibility for overburden, soil, and revegetation
studies has been transferred to lessees. Accord-
ing to that budget justification, BLM considers
hydrologic studies necessary to support decisions
leading up to a lease offering and will continue
to perform such studies in-house, but with a
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Figure I.—Current Land Use Planning Process
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SOURCE: Bureau of Land Management.

greater reliance on existing data from earlier
studies in the same areas and on data from lessees

(0.

DOl also plans to cut nonminerals inventories
by one-third, primarily by concentrating inven-
tories in areas with high coal development po-
tential, and to reduce geology, energy and min-
erals (GEM) assessments by more than one-half

by shifting from a tract-by-tract analysis of coal
resources to an automated data base incorpor-
ating industry drilling and other data (I). Finally,
land use planning studies to support regional
lease sales, which provide information on spe-
cific topics such as air and water quality, cultural
resources, and socioeconomic impacts will be re-
duced by more than one-half. This reflects an-
ticipated decreases in the number of lease sales
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Table 7—BLM Coal Leasing Workload Projection

Change: FY83 Change: FY84

FY 1982 FY 1983 FY 1984 appropriate ions FY 1984 base to

Workload measure actual appropriate ions base to FY84 base estimate FY84 estimate
Activity plans prepared ......... 3 4 5 +1 5
PRLAs processed. ............. 53 80 80 69 -11
Lease readjustments . .......... 52 40 65 +25 65 -
MFP amendments . ............ 6 2 4 +2
Land-use planning studies . .. ... 13 13 6 -7
Inventory (000 acres) ........... 615 2,100 2,100 1,400 -700
GEM assessments (000 acres) . . . 120 300 708 +408 322 —-386
Lease applications. .. .......... 23 23 23 23 —
Exploration licenses . .. ........ 74 78 78 - 78
Trespass investigations 5 8 +3 8
Site-specific EAS .. ............ 58 43 67 +24 67
Site-specific EISs. .. ........... 7 7 — 5 -2
Technical investigations . .. ... .. 36 13 13 - 6 -7
Lease assignments . ........... 56 59 95 +36 95
Negotiated sales . . ............ 4 3 2 -1 2
Lease modifications . .......... 12 7 5 -2 5
Lease exchanges . ............. 6 7 7 7 -
Unsuitability petitions .. ........ 2 +1 2 -
CoNVeyancCes. ................. 15 20 20 10 -10
Tracts evaluated for regional

leasesales................. 65 65 65 35 -30
Tracts evaluated for application

leasesales ................. 30 10 10 — 5 -5
Diligent development/continued

operations determinations . . . . 130 134 134 134
Inspections . . ................. 1,800 2,200 2,200 - 2,400 +200
Mine and exploration plan

FEVIEWS. . .\ v v i i 268 259 259 - 269 +10

SOURCE: Bureau of Land Management FY84 Appropriations Summary Statement

to be conducted in fiscal year 1985 and fiscal year
1986, as well as greater reliance on lessee data
on cultural resources (1).

These reductions in the basic analyses that sup-
port land use planning assume that the existing
planning base will be adequate, with tract-spe-
cific amendments, to make informed decisions
about the environmental compatibility of tracts
to be offered in future lease sales. Since OTA
found that current pre-sale planning and analy-
ses have not always been adequate in the past,
continued cutbacks in these activities in the future
can only heighten the controversy. The changes
in program emphasis described above also focus
most general planning and analysis on areas with
coal development potential. As a result, the plan-
ning data base will continue to fall short of a com-
prehensive areal perspective on the relative val-
ues of resources on coal tracts.

The collection of coal resource information by
industry or Federal agencies, including BLM and
USGS, occurs both independently of and as an

important part of the leasing program. However,
the Federal coal drilling program has been sus-
pended and leasing decisions related to coal de-
velopment potential are increasingly dependent
on industry data. Coal companies must submit
coal resource information in support of expres-
sions of interest for particular tracts. Otherwise,
coal resource information is proprietary and does
not have to be shared with BLM or disclosed to
the public. As discussed below, other data de-
veloped by industry (e.g., on environmental re-
sources) also can be considered proprietary and
do not have to be given to BLM pre-lease.

One possible source of data on hydrology and
soil profiles is from industry driling to collect coal
resource information. A company must secure
a drilling permit from BLM in order to perform
the exploratory driling necessary to evaluate an
area’s coal development potential. These permits
could be conditioned to require the simultaneous
collection of hydrological and soil profile data,
or BLM could perform additional data collection
at those sites at minimal cost to the government.
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In the Wyoming portion of the Powder River re-
gion, exploration licensees have been encour-
aged to gather as much environmental data as
possible (6), but otherwise opportunities to take
advantage of industry driling activities to secure
additional environmental data seem to have been
overlooked.

One source of high quality environmental re-
source information that frequently is not used by
BLM is data from mine plans and operating
mines. While these data do not apply directly to
any lands considered for coal leasing, they are
sometimes derived from lands either adjacent to
or in the vicinity of potential lease tracts. Conse-
quently, they can provide extremely detailed in-
formation that identifies the characteristics of and
impacts of mining in areas similar to proposed
lease tracts. This information can then be verified
by, or used to focus, data gathering efforts on
lease tracts.

Unlike industry data gathered on unleased
areas, all information in mine plans, including in-
depth analyses, and from operating mines, is
available to the general public. However, one po-
tential problem in the use of existing mine plan
and mining data is the extreme site specificity of
the information. For example, revegetation data
in the San Juan region do not address reclama-
tion in a systematic regional manner, but at a
mine-specific level (10a). A second problem is
that the sheer scope of a mine plan, which may
number 20 or 30 volumes, discourages the use
of these data and analyses. Nevertheless, concern
was voiced to OTA in each region about the ex-
tent to which data from existing mine plans and
operating mines were not utilized by BLM.

Apart from the Federal surface management
agencies, including BLM and the Forest Service,
a large group of technical expertise exists within
the mining industry, OSM, State and local govern-
ments, 51A, Indian Tribes, academe, and the gen-
eral public. Technical expertise from virtually all
of the sources mentioned above has contributed
to BLM’s land use and activity planning and envi-
ronmental assessment. For example, active par-
ticipation by local residents in BLM’s pre-lease
planning and assessment resulted in identifica-
tion of valuable wildlife habitat in Powder River

(10b). However, in other cases, BLM made min-
imal use of technical expertise that was not avail-
able in-house.

BLM is beginning to make more use of data
from outside sources. For instance, in the San
Juan region, early planning documents for leas-
ing acknowledged the lack of data on socioeco-
nomic, agricultural, and cultural characteristics
of Indian lands. Many of the gaps could be filled
by BIA and the Tribal and Pueblo governments.
BLM is now attempting to incorporate informa-
tion from these sources in their pre-sale planning
(10a). Similarly, in Colorado, BLM has now con-
tacted the Mined Land Reclamation Division of
the State Department of Natural Resources to
determine how State data bases derived from per-
mitting and monitoring of mines can be used in
pre-lease planning (6).

The primary constraint on the use of data
from sources outside BLM is the limited period
of time and other resources available to seek out
such data coupled with the lack of a comprehen-
sive, easily accessible data base. Due to the time
and budget constraints on all participants in leas-
ing, available information is not easy to incorpo-
rate in pre-lease planning and analysis. BLM has
neither the time nor the resources to review all
existent data—most of which is unpublished and
thus not indexed—for its relevance to leasing.
Similarly, it is usually beyond the scope of other
participants’ resources (or responsibilities) to en-
sure that all information applicable to leasing is
presented to BLM in a manner that would facili-
tate leasing decisions. As a result, the exchange
of information among participants in leasing has
been somewhat serendipitous.

Attempts have been made in the past to accu-
mulate all resource data and analyses relevant to
Western coal development and incorporate them
in a comprehensive, easily accessible, comput-
erized data base. Such a data base would be in-
valuable in improving the quality of pre-lease
planning and assessment, in assisting in reclama-
tion plans, and in facilitating public participation
in leasing and mine plan review. However, it
would also be an extremely expensive and time-
consuming task. BLM currently is developing a
computerized data base on coal resources; it
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could be expanded to include other resource
data. The U.S. Forest Service formerly published
a quarterly computerized listing of reclamation
studies that were available in the Rocky Moun-
tain West—Surface, Environment, and Mining
(SEAM) —-which was discontinued for financial
reasons. Options for developing such a data base
are discussed in more detail in chapter 2.

Adequacy of Data and Analyses

The data and analyses for assessing the envi-
ronmental compatibility of coal development on
potential Federal lease tracts raise issues related
to the ability of data bases to support leasing deci-
sions during land use and activity planning, high
leasing rates, the insufficient guidelines or stand-
ards for evaluating the adequacy of data and plan-
ning, reliance on “worst-case” analysis, the elim-
ination of requirements for cumulative impact
assessments prior to the EIS, problems with data
collection on split estate lands, and the con-
straints on use of non-BLM data (discussed pre-
viously).

It should be noted at the outset that the quan-
tity and quality of data and analyses needed to
support a particular planning or leasing decision
frequently is a “judgment call.” Seldom will there
be a consensus among participants in the leas-
ing process that there is an appropriate level of
information for a decision; some will always argue
“too little,” others will always counter “too
much.” However, the factors discussed below
support the finding that BLM personnel were not,
in many cases, able to meet their own profession-
al standards for the quality and quantity of data
and analysis desirable to support land use and
activity planning.

Land Use Planning

OTA found that in some cases, an outstanding
job of data collection and analysis was performed
to support informed land use planning decisions.
For example, in the powder River region, the MFP
and amendments for the Decker-Birney area, in
the vicinity of the Tongue River, indicate that ex-
tensive data of high quality existed to support
land use planning. Often, the exceptional amount

of data available in a particular area can be at-
tributed to that area having been used for spe-
cial studies during development of the leasing
program. Unfortunately, the amount and quali-
ty of information in such areas appears to be an
exception.

inadequate data and analyses to support land
use planning decisions were identified by OTA
in two main areas: information to support applica-
tion of the unsuitability criteria (discussed sepa-
rately in this chapter) and coal resource data. Un-
less inadequacies in coal resource information
and environmental data bases in the initial phases
of the leasing process are explicitly recognized
and subsequently remedied, they can affect the
overall quality of land use and activity planning
efforts.

In the San Juan region, for example, BLM had
limited coal resource information early in land
use planning. This was due in part to the unex-
pectedly high regional leasing level, which meant
a larger area would have to be evaluated for coal
resources than originally anticipated by BLM field
personnel, and in part to the lack of an active
driling program within DOI. The guidance given
by the RCT was to delineate more tracts on the
basis of less reliable reserve information, with the
caveat that the tracts would not be offered for
lease until additional drilling was performed.
Thus, adequate coal resource information may
not have been available to the tract analysis team
early enough for tract ranking.

This was one factor in the widespread criticism
of the adequacy of the first draft EIS for the San
Juan Round | lease sale (nonconsideration of
PRLAs except in the no-action alternative, inade-
guate data on cultural resources, inadequate
analysis of economic costs and benefits of leas-
ing, no analysis of impacts of relocating Navajos,
and inadequate hydrologic data were other fac-
tors). Following improvement of the coal resource
information, gathering of more environmental
data, particularly on cultural resources, and the
lowering of the regional leasing level, a second
draft EIS was prepared. However, of the 39 tracts
carried forward for further consideration for leas-
ing in the second draft EIS, 12 still are listed as
“low confidence in the quality and quantity of
the coal resource” (7).
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OTA’s perception is that the routine, every-
day inventorying by BLM—data gathering that
supports all activities and not just the coal leas-
ing program—also has been inadequate to sup-
port environmental decisions on coal leasing.
Budget constraints on resource inventorying (e.g.,
of wildlife habitat) during land use planning have
led to a high degree of reliance on available data,
primarily on updated or amended MFPs. As
noted above, in a number of instances continued
reliance on MFPs has been inadequate to sup-
port informed decisions most notably in the
repeated deferral of application of the unsuita-
bility criteria during land use planning (see sep-
arate discussions of the unsuitability criteria and
of deferral of decisions).

In the Uinta-Southwestern Utah coal region,
adequacy of existing comprehensive land use
plans is a major issue. The specific concerns there
are the conflicts between the schedule for land
use planning by the U.S. Forest Service (as the
surface management agency for National Forest
lands) and that of BLM (as manager of the coal
resources underlying Forest lands), and the dis-
agreement between the two agencies on the sig-
nificance of projected impacts of coal develop-
ment. The Forest Service (and many other
participants in leasing in that region) contends
that potential cumulative environmental effects
of leasing on the Manti-LaSal National Forest, in
which numerous tracts have been delineated,
cannot be assessed until a revised and updated
Forest Land and Resource Management Plan is
prepared, as required by the National Forest
Management Act (see fig. 12). That plan is sched-
uled for completion in 1985, but was not avaiil-
able to support leasing decisions for the first
round of sales (10).

Forest Service personnel cited data deficiencies
concerning big game winter range, trout fisheries,
sage grouse habitats, eagle nests, endangered
species, flood plains, cultural resources, and
other areas in the application of the unsuitability
criteria and in preparation of the site-specific anal-
yses. The limited time allotted for SSAs and the
inconsistent approaches used by the two surface
management agencies also were cited by Forest
Service staff as reasons to delay leasing of cer-
tain tracts within the Forest (1 O). Other partici-

pants agree that there has been a lack of coordi-
nation in data collection and planning between
the two agencies. For example, the two agencies
have not as yet agreed to a definition of what con-
stitutes a municipal watershed. This has implica-
tions for unsuitability criterion #17 (municipal
watersheds), which, if it is found to apply, could
remove much of the area from further consider-
ation for leasing (see section on unsuitability cri-
teria).

In the San Juan region, inadequate environ-
mental data from MFPs and other sources were
employed throughout land use planning, activ-
ity planning, and draft EIS preparation. The EIS
process, rather than land use planning as pre-
scribed in regulations, ultimately was responsi-
ble for forcing the collection of data, but this
meant the data were collected after tract delinea-
tion, and were not incorporated at the outset in
comprehensive land use planning.

As noted above, one of the possible means of
improving data bases is to use data from sources
outside BLM to make decisions concerning mul-
tiple-use tradeoffs and unsuitability decisions. In
some cases, critical data that were available dur-
ing land use planning were not considered, not
only in land use planning, but also in later phases.
For example, in the Fort Union region sufficient
information was supplied to BLM at the outset
of land use planning to enable them to make mul-
tiple-use tradeoffs or unsuitability decisions, and
thus to drop tracts, due to the presence of mis-
sile silos and related control facilities. Yet these
tracts were considered “acceptable pending
study” (a Strategic Air Command assessment of
the effects of mining on defense installations), and
proceeded through planning and the EIS proc-
ess before being dropped in the SID at the re-
quest of the Secretary of the Air Force because
the final results of the study were not available
(18).

Activity Planning

Data-gathering efforts during activity planning
are focused on the specific delineated tracts.
From this point on, the baseline data are used
to analyze the projected environmental impacts
of coal development on that particular site. Data
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Figure 12.—Coal Tracts in the Manti-LaSal National Forest
(Vinta-Southwestern Utah coal region)

SOURCE: Bureau of Land Management
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collection that occurs once tracts have been de-
lineated has been at best uneven. Specific prob-
lems include the lack of a regional perspective,
variations in quality and quantity of data between
tracts and between regions, and the difficulties
posed by very large tracts.

One problem found by OTA is that the in-depth
information on a given tract that supports the
analysis in a regional EIS will not provide a per-
spective on how the tract fits into the regional
setting unless information of an equivalent level
of detalil is available on areas throughout the re-
gion. On one hand, this means that detailed in-
formation on a tract can make it appear to be sen-
sitive to environmental conflicts, whereas if
considered in the context of equally detailed data
for the entire region, the resources on that tract
might not be valued so highly. This may be a con-
tributing factor to industry’s general reluctance
to divulge environmental data on a tract in which
they are interested. On the other hand, tract-
specific data may be inadequate to support the
assessment of cumulative impacts required in
the EIS.

BLM field staff told OTA that tracts are far more
likely to be dropped because of too much infor-
mation rather than too little. For example, in the
Powder River region, a tract was dropped from
further consideration for leasing in Round 1l be-
cause of a preponderance of negative elements.
It was not dropped explicitly because of applica-
tion of any of the screening procedures. It simply
seemed like a bad tract to lease when compared
with other tracts (10b). While this is exactly the
type of decision that BLM is supposed to make,
it is possible that the level of data gathered on
this tract tended to make it look worse than it
would have appeared had an equivalent level of
information been available for the general area.
On the other hand, the comparison of equivalent
data bases still might have justified not only the
tract’s low ranking, but also its being dropped
from further consideration for leasing.

Criticisms also have been raised about the lack
of tract-to-tract consistency in BLM’s data bases.
Among the examples cited are differences in the

level of soil surveys and wildlife inventories that
were available in some of the States. In the Pow-
der River region, existing soil surveys in Montana
were reportedly more detailed than those avail-
able in Wyoming (6). Similarly, in Fort Union, the
Montana wildlife inventories were considered to
provide higher quality information than those in
North Dakota (9). In most such cases, the varia-
tions in data quality and quantity can be traced
to staff support from State or other Federal agen-

cies. Where resources are not available for that “

staff support, the quality of BLM’s analyses suffers.

Regional variations in data adequacy also might
be traced to the level of coal development in a
region in the past, and therefore the availability
of data from mine plans and operating mines, and
the degree to which future coal development was
anticipated. If a region plans for a low level of
leasing and a high level is imposed, a large num-
ber of tracts will have to be evaluated in a short
period of time, usually after land use planning.
Inconsistencies such as these further underscore
the present lack of any program-wide guidelines
to assist in the assessment of the quality of data
desirable at each stage of lease planning.

Gathering environmental data on very large
tracts may be a significant problem for informed
decisionmaking. For example, the Ash Creek tract
in Powder River is over 7,700 acres in size. Only
the most comprehensive site-specific analysis and
inventory of resources could ensure that all envi-
ronmental resources are considered adequately
on such a tract. In such situations, time and
budget constraints mean BLM must rely on other
participants to alert the Bureau to environmental
conflicts. Thus, on Ash Creek, the presence of
one of two known nesting sites within Wyoming
of a State high interest species, the Lewis Wood-
pecker, was ascertained only as a result of the
active participation of local residents in activity
planning. Determination of this species’ presence
on the tract resulted in BLM’s declaring a buffer
zone around the nesting site as unsuitable for
mining. However, subsequent BLM data collec-
tion indicated the presence of alluvial valley floors
and bald eagle hunting grounds, and Ash Creek
was not carried forward in the regional EIS (10b).
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Policy Implications

OTA found that the primary cause of data in-
adequacy in recent years has been the high /eas-
ing rates, or the combination of the size of the
area that must be evaluated for leasing at each
stage of the process, and the amount of time
allotted to that evaluation. The high leasing rates
did not provide sufficient time for BLM person-
nel to search existing data bases or to collect
new data in areas that had not previously been
inventoried or had been inventoried only par-
tially. As a result, either the time needed for land
use planning had to be extended and, therefore,
the activity planning schedule compressed, or
land use planning decisions had to be deferred
or based on inadequate data (see separate dis-
cussion of “Regiona Leasing Rates”). Deferral of
data collection to activity planning-after tracts
have been delineated-may result in BLM over-
looking potential coal lease tracts.

Another major problem with the current Fed-
eral coal leasing program is the insufficient reg-
ulatory guidelines and standards for determin-
ing whether the environmental data that exist at
any stage of the leasing process, either during
land use or activity planning, are adequate to pro-
ceed to subsequent stages. Some guidelines are
specified in internal BLM memoranda and other
directives, but most regulatory standards for data
adequacy were eliminated in the 1982 program
changes. A wide range of participants in the leas-
ing program—including many BLM field person-
nel—expressed a preference for regulatory stand-
ards and guidelines (when written with sufficient
flexibility to adapt to regional needs) because they
provide more predictability and stability in leas-
ing decisions, and facilitate more effective public
participation.

Moreover, there is no uniform interstate or in-
terregional approach to a “checklist” for the min-
imal requirements of a data-gathering effort for
different stages of pre-lease planning and assess-
ment or for different field disciplines. Guidelines
do exist for preparation of the regional lease sale
EIS, in the explicit requirements set out in NEPA
and the CEQ implementing regulations, but the
precise levels of data needed for an evaluation
are not specified by scientific disciplines.

The importance of an adequate data base to
support leasing decisions was expressed in the
1979 regulations implementing the Federal coal
management program. Yet, provisions of the
1979 regulations concerning general require-
ments for the adequacy of data in land use plan-
ning were eliminated in 1982. There also appear
to be no guidelines in the regulations as to the
specific quality or quantity of data related to spe-
cific disciplines (e.g., hydrology, wildlife) that are
needed to make the required environmental re-
views and decisions. BLM currently is revising its
internal manual for land use planning; a final ver-
sion which might include such guidelines should
be available in mid-1984. However, as noted
above, internal guidelines may not be as effec-
tive in providing guidance to field personnel, do
not provide as much predictability and stability,
are not subject to formal public review and com-
ment, and are not as accessible to the public as
regulatory guidelines and standards.

One option that might provide greater guid-
ance is a scaled indexing scheme for each scien-
tific discipline for which the data base must be
evaluated at different stages of the coal program
(e.g., soil orders 1 through 4, cultural resource
inventory classes 1 through 3). At each stage, a
specific level within the scaled indexing scheme
could be required to be attained before the area
could advance to the next planning stage. For ex-
ample, while a class 1 cultural resource survey
(a survey of all the relevant literature, published
and unpublished, on cultural resources in the
area) may be sufficient to make informed land
use decisions, a class 3 survey (100 percent field
recognizance) may be required in the mine plan
to support a permit application in areas where
cultural resource sites are numerous. Other
scaled indexing systems could be devised for
each of the scientific disciplines that need to be
addressed. The scales must be flexible enough
to accommodate the wide variation in resources
and available data among tracts and regions; they
should not be “cookbook” standards. Moreover,
such standards and guidelines must ensure that
the levels of data and analysis are technically and
economically feasible and correct for the stage
in the tiered leasing process in which a particu-
lar decision is to be made.
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Another criticism of the methodologies used
to analyze environmental impacts is directed at
the “worst-case” approach to environmental
impact assessment, which is required by the
Council on Environmental Quality (CEQ) regula-
tions whenever “information relevant to adverse
impacts is essential to a reasoned choice among
alternatives and is not known and the overall
costs of obtaining it are exhorbitant” (40 C.F.R.
1502.22). First, concerns have been raised that
worst-case analysis bears no relation to reality in
that no coal company would develop a mine sim-
ilar to that described in a worst-case analysis. 1n
fact, in most cases a mining methodology can-
not be projected accurately for any tract prior to
permit application review, when in-depth coal
resource and environmental inventory data are
available for a tract. Even then, industry doubts
that two mining engineers would develop the
same mine plan. Yet, the leasing program must
contend with tracts being ranked and ultimately
recommended for leasing on the basis of impact
analyses predicated on worst case development
of a tract. Second, if an extreme worst case anal-
ysis is used for regional development, it can be
counterproductive in that it unduly alarms (or
raises the expectations of) the public and inhibits
the ability of local communities to plan for de-
velopment. However, worst-case analyses can
provide a sense of the potential risks posed by
leasing decisions when adequate data or method-
ologies are not available to quantify likely costs
and benefits of a proposed action.

Major concerns also have been raised about
the recent elimination of the threshold concept
of cumulative impacts as regulatory authority to
drop a tract from further consideration for leas-
ing prior to the EIS. The threshold concept origi-
nally was intended to serve as a quantitative
measure of the projected combined impacts of
the development of several mines in one area be-
ing evaluated for leasing during one round of
lease sales. In the 1979 regulations, BLM was spe-
cifically empowered to halt, suspend, or condi-

tion further consideration of areas for leasing dur-
ing land use planning if analysis indicated that
a threshold level of cumulative impacts would be
reached. Similar regulatory authority was granted
to the RCTs during tract ranking. These authorities
were eliminated in the 1982 regulations, which
use the threshold concept only in a very general
sense as a measure of cumulative impacts in the
EIS. BLM indicates that the threshold concept was
not well understood and had never been used
(6). Development of a workable threshold con-
cept and its implementation through the program
regulations (including authority to drop tracts or
condition their further consideration for leasing)
during land use planning and tract ranking would
address one of the perceived inadequacies in
BLM’s pre-lease planning and assessment and
would reduce the risk of adverse environmental
impacts from the development of several mines
in one area.

Finally, split estate lands can inhibit BLM’s abil-
ity to collect sufficient data to support land use
and activity planning decisions and to prepare
the EIS. BLM personnel are not assured access
to such lands for data collection and field studies.
For example, in the Fort Union region, the Burns
Creek tract (see fig. 13) had to be eliminated from
further consideration for leasing due to lack of
data because surface owners denied BLM access
to the land for the collection of baseline data (4).
Although the tract had been in the planning proc-
ess for nearly 2 years, surface owners had previ-
ously granted a mining company access to the
land so that they could collect environmental
baseline data. They did not perceive a need for
a second stint of inventorying, but the company,
which viewed the environmental data it had gath-
ered as proprietary, declined to share the data
with BLM, and the tract could not be evaluated
for environmental compatibility. The uncertain-
ties posed by planning and assessment for, and
leasing of, split estate lands are discussed in
greater detail in a subsequent section of this
chapter.
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Figure 13.—Burns Creek Tract
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UNSUITABILITY CRITERIA

As discussed in chapter 3, 20 unsuitability
criteria have been developed to implement the
Surface Mining Control and Reclamation Act
(SMCRA), other Federal laws, and executive or-
ders (see table 8). The principal objective in ap-
plying these criteria is to protect the most sensi-
tive and valuable features of Federal lands, and
to determine whether such lands contain areas
which are unsuitable for all, or certain types of,
surface coal mining operations. The unsuitability
criteria can be divided into three categories: 1)
those criteria that are mandated or suggested
under section 522 of SMCRA, 2) those that em-
body requirements under other Federal statutes
which DOI chose to enforce through the unsuit-
ability criteria, and 3) some that DOI selected on
the basis of its judgment of their merits.

As required in the regulations implementing the
leasing program, these unsuitability criteria are
initially applied to all Federal coal lands with de-
velopment potential during land-use planning or
during the environmental assessment conducted
for preference right lease applications. Additional
unsuitability analyses may be conducted during
activity planning (particularly for lands that were
found to be “acceptable pending further study”
during land use planning). For areas where one
or more unsuitability conditions are found, but
otherwise BLM continues to regard coal mining
as a likely use, the exceptions and exemptions
to each applicable criterion may be applied (see
ch. 3). The land use plan must describe the results
of applying the unsuitability criteria, and must
state which areas could be offered for lease only
subject to conditions or stipulations needed to
bring them into conformity with the relevant
criterion. Such areas may ultimately be leased
provided that these conditions or stipulations are
contained in the lease.

Specific exceptions and exemptions to the un-
suitability criteria, relating principally to accept-
able mitigation, valid existing rights, and substan-
tial financial and legal commitments are provided
in the regulations. The unsuitability criteria are
not required to be applied to Federal lands which
will be mined by underground methods unless
such mining will produce surface effects to which
a criterion applies.

Table 8.—The Unsuitability Criteria

—

. Lands in the Federal land preservation system (e.g., Na-
tional Parks, Wildlife Refuges, Trails, Wild and Scenic
Rivers, Recreation Areas, Wilderness Areas)
. Lands within rights-of-way or easements
. Lands within 100 feet of cemeteries and rights-of-way for
public roads, or within 300 feet of public and residential
buildings
4, Wilderness study areas, while under review for wilderness
designation
. Class | scenic areas
. Lands used for scientific studies involving food or fiber
production, natural resources, or technology demonstra-
tions and experiments
7. Publicly owned places on Federal lands which are listed
on the National Register of Historic Places

8. Lands designated as natural areas or as National Natural
Landmarks

9. Federally designated critical or essential habitat for
threatened or endangered plant and animal species

10. Lands containing habitat considered critical or essential

for State-designated thhreatened or endangered plant and
animal species

11. Bald or golden eagle nests or sites, including appropriate

buffer zones that consider habitat for prey species

12. Bald and golden eagle roost and concentration areas used

during migration and wintering

13. Falcon cliff nesting sites and appropriate buffer zones

that consider prey species’ habitat
14. High-priority habitat for migratory bird species of high
Federal interest on a regional or national basis

15. Essential habitat for resident fish and wildlife species of
high interest to the State (e.g., active dancing and strut-
ting grounds for sage grouse, sharp-tailed grouse, and
prairie chicken; critical winter ranges for deer, antelope,
and elk; and migration corridors for elk)

16. Lands in riverine, coastal, and special flood plains

(100-year recurrence)

17. Lands committed by the surface management agency to

use as municipal watersheds

18. Natural resource waters identified in State water quality

management plans and a buffer zone of one-quarter mile
from the outer edge of the far banks of the waters

19. Alluvial valley floors (AVFs) considered important for

agriculture, or land outside an AVF if mining would ma-
terially damage surface or underground water systems
that supply the AVF

20. Lands deemed unsuitable by criteria proposed by a State

and adopted by the Secretary of the Interior in rulemaking.

SOURCE: 43 CFR 3461.1.
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Application of Unsuitability Criteria

In the leasing efforts associated with the five
coal regions studied in this assessment, the un-
suitability criteria were applied during both land
use planning and activity planning. Based on
areas in these regions which passed the coal de-
velopment potential screen, the case studies in-
dicate that an average of approximately 3 to 12
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percent of these areas were found to be unsuit-
able for mining (see case studies in vol. 11). How-
ever, it was not always possible to determine how
much coal was removed from further consider-
ation for leasing due to application of the unsuit-
ability criteria. MFP updates or amendments
usually give acreages or tonnages affected by pre-
liminary application of the criteria during land use
planning (see table 9). However, those acreages/
tonnages frequently change during activity plan-
ning but new figures are not included in tract
summaries or EISs. Application of the exceptions
or exemptions to the criteria further cloud the
issue, and make it still more difficult to determine
exactly how much coal was excluded from de-
velopment due to the criteria. For example in Fort
Union, the MFPs indicate that exceptions apply
to each of the relevant criteria, and in virtually
all instances, specify that actual decisions will be
made later in the process (e.g., “Until it is suc-
cessfully demonstrated that these ecosystems
[wooded draws] can be restored, they will be pro-
tected by exclusion from mining”) (8). In prac-
tice, such decisions usually are deferred to mine
plan review. It is clear, however, that BLM relies
more heavily on the unsuitability analysis than
other means of excluding coal lands from leas-
ing, such as the multiple-use screen.

Analysis of the application of the unsuitability
criteria in the five Western coal leasing regions
shows that, in general, those criteria which relate
to features capable of being defined by lines on
a map were applied most easily and consistently
(see fig. 14). These criteria include:

#1. Special Federal lands (parks, trails, refuges,
etc.);

#2. Rights-of-way;

#3. Lands adjacent to cemeteries, public build-
ings, or roads;

#4. Wilderness study areas;

#6. Scientific study areas; and

#8. Natural areas and national landmarks.

Although the above criteria have been the eas-
iest to apply, they have not been without con-
troversy. For example, in San Juan, the presence
of Navajo grave sites on tracts has not led to un-
suitability determinations under criterion #6, nor
has the congressional approval of a National Con-
tinental Divide Scenic Trail led to unsuitability
findings under criterion #1. The second draft EIS
for the San Juan River region projects impacts to
recreation on the Trall, including safety hazards,
disruption of the trail location, and impairment
of esthetics (from utility corridors, noise, dust,
etc.). That EIS notes:

Portions of the Continental Divide National
Scenic Trail study corridor [are] routed through
or adjacent to the Star Lake West #2, Gal lo Wash
#1, Hospah #1, Star Lake #1 or Johnson Trading
Post Tracts. The actual treadway for the Conti-
nental Divide National Scenic Trail has not been
established, In view of this situation, [criterion
#1] does not require the proposed study corridor
to be designated as unsuitable for surface coal
mining (7).

The basic study route for the Trail is 30 miles
wide and there is a zone of concern 50 miles
wide on either side of the Continental Divide (see

Table 9.—Areas Screened Out During Land Use Planning for Round | in Western Powder River Basin Due to
Unsuitability Criteria or Multiple= Use Tradeoffs

PRLASs

Acres Million tons Acres Million tons
High and moderatecoal ........... ... ... . i, 464,894 16,612.2 N/A N/A
Non-Federal and committed Federal. ... .................. — 195,453 —-7,635.4 N/A N/A
Available for application of unsuitability criteria........... 269,441 8,976.8 53,335 307.7
Unsuitable . ... . .. -3,571 -128.7 0 0
Available for multiple-use analysis . .................... 265,870 8,848.1 N/A N/A
Eliminated by multiple-use analysis . ................... -5,108 —-194.9 N/A N/A
Acceptable for further consideration . .................... 260,762 8,653.3 53,335 307.7

8ncludes areas found acceptable and acceptable pending study.

SOURCE: Bureau of Land Management, Proposed Coal Amendment to Wyoming Land Use Decisions, Western Powder River Basin Area, 198t
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Figure 14.—Example of Application of Unsuitability Criteria #2 and #3 in Western Powder River Basin Area
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fig. 15). BLM is considering moving the corridor
several miles east to avoid the proposed lease
tracts altogether (7).

Criteria #5-Outstanding scenic areas and areas
of high visual sensitivity, #1 8—Natural resource
waters, and #20—State designated unsuitability
criteria, were not found to be applicable on lands
considered for leasing within the five coal regions
studied.

The most difficulty in application of the unsuit-
ability criteria was associated with criteria #7—
Historic and archaeological sites, #16-Flood-
plains, #1 7-Municipal watersheds, and #19-Al-
luvial valley floors. Problems in application of the
historic and archaeological sites criterion related
to the limited inventory data of these sites avail-
able at the land use and activity planning stages,
and the large number of potentially important
sites in certain regions. For example, most of the
tract summaries for Fort Union Round 1 state:

Information on cultural resource values in the
areais scarce. The tract could contain significant
archaeological or historical sites and/or artifacts.
Loss of these cultural resources (due to mining)
can be considered significant, unless more in-
formation is collected to indicate otherwise. In-
ventory being contracted now would raise the
level of confidence that loss would or would not
occur. The loss of identified values, if any exist,
would be long-term and irreversible (4),

The EIS for Fort Union Round 1 indicates that
between 55 and 95 percent of the potential lease
areas had not been inventoried for cultural re-
sources, depending on the leasing alternative (see
table 10).

Application of this criterion recently has be-
come more controversial because the regulations
were changed in late 1983 to require that a site
be publicly owned and listed on the National
Register of Historic Places before criterion #7 ap-
plies. Previous regulations also included privately
owned sites eligible for listing in the National
Register. This 1983 rule change was a direct re-
sponse to the debate over inclusion in the Dunn
Center lease tract in Fort Union of portions of the
Knife River Flint Quarry-a site eligible for listing
(18).

Problems associated with application of criteria
#16, #17, and #19 related principally to the defini-
tion of key terms in the criteria, the lack of agree-
ment as to the extent of data necessary to apply
the criteria, and how the protected resource
would be affected by mining. For example, in
Uinta-Southwestern Utah, Forest Service and
BLM staff apparently have different interpretations
of what constitutes a municipal watershed, and
disagreements arose over the inclusion of water-
shed in a tract offered for lease (10c). The cri-
terion for alluvial valley floors (AVFs) is the only
one for which the program regulations specifically
allow deferral of application to mine plan review,
and final determinations regarding the identifica-
tion of AVFs are almost always left to the Office
of Surface Mining (OSM) and the State permit-
ting agencies. It is extremely difficult to deter-
mine, prior to leasing, the exact boundaries of
identified alluvial valley floors and whether min-
ing would be prohibited on or adjacent to AVFs
because it would interrupt, discontinue, or pre-
clude farming, or materially damage water that
supplies the AVF (see fig. 16).

With respect to the application of the unsuita-
bility criteria related to wildlife (criteria #9 through
#15), various approaches have been taken in land
use and activity planning. In most cases, the varia-
tions in approach can be traced to differences
in professional judgment on the ability to miti-
gate wildlife impacts. For example, until recently
the standard approach for eagle protection in-
volved designating a roughly one-half mile buffer
zone around identified eagle nests where min-
ing operations and seasonal access would be con-
trolled. This leaves an island of unmined coal,
which increases the difficulty of mining and rec-
lamation. As a result, some regions have experi-
mented with moving eagle nests in cooperation
with the U.S. Fish and Wildlife Service. Although
the long-term success of these experiments has
yet to be determined, the results to date seem
promising. However, not all BLM field person-
nel in all regions were aware of these experi-
ments, and the wilingness or ability of Fish and
Wildlife Service offices to participate in such ex-
periments varied among regions.
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Table 10.—Fort Union Region Known Cultural Sites by Type

Stone circle Buried site Stone Lithic Historic Percent
Lithic Stone with other Other of unknown alignments procurement Historic Historic Historic limited use Total ~ Projected  to be
scatters circle featyres habitation function and cairns and cache Homestead refuse mine burial area sites  total sites inventoried

Alternative I'.. .. 27 42 y 13 1 6 2 12 2 4 2 0 119 119-427 54
Alternative 2. ... 102 44 13 1 8 14 10 2 1 234 234-766 66
Alternative 3 . . . . 126 44 9 14 1 11 18 33 10 5 2 3 276 276-1,016 72
Alternative 4 . . . . 116 44 9 14 1 11 16 38 13 5 2 3 272 272-1,056 72
Alternative 5 . . . . 129 46 9 14 2 11 16 42 13 5 2 3 292 292-1,185 75
Alternative 6 . . . . 137 46 9 14 4 11 22 54 18 5 2 4 326 326-1,463 7
Woodson PRLA . . 4 0 0 0 0 1 0 1 0 0 0 0 6 6-30 87
Woodson PRLA +

Alternative 3. . . 130 44 9 14 4 12 18 34 10 5 2 3 282 282-1,046 75
Meridian exchange
proposal:

Northern

Portion. . ... .. 4 0 0 0 0 0 1 2 0 0 0 0 6 6-295 96

Southern

Portion. .. . . .. 7 0 0 0 0 0 1 2 1 0 1 5 17 17-267 85

Total......... 1 0 0 0 0 0 2 4 1 0 1 5 23 23-528 90

Total +

Alternative 3.. 137 44 9 14 1 1 20 37 1 5 3 8 299 299-1,544 76

Aptternative | Site types are included in the figures for Alternatives 2 through6.

SOURCE: Bureau of Land Management, Fort Union Regional Coal Environmental Impact Statement, Draft, July 1982.
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Figure 16.—Stylized Diagram of an Alluvial Valley Floor
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SOURCE: Dollhopf, Wendy, Goering, and Hedsberg, Hydroloav of a watershed With Subirrigated Alluvial Materials in Crop Production,” Montana Agricultural Experi-

ment Station Bulletin 715, 1979,

Application of the criteria relating to threatened
and endangered species, migratory birds, and
protecting habitat of species of high state interest
generally was resolved by the use of mitigation
measures which allowed areas with these char-
acteristics to be carried forward in the process
(see discussion of mitigation measures). However,
in some regions considerable disagreement ex-
ists in defining wildlife habitat and its regional im-
portance, particularly critical winter range. For
example, in the Green River-Hams Fork region,
critical winter range for mule deer, elk, and
pronghorn antelope is an important issue. Three
potential lease tracts exemplify the variation in
treatment of this issue in the leasing process:

Atlantic Rim: Critical elk winter range occurs
on part of the tract. Up to 550 elk (19 percent
of the Baggs herd) winter on and near the tract.
During land use planning, a decision on the suit-
ability of this tract was deferred until more infor-
mation on the herd’s range was available. How-
ever, there was concern from State and local
governments that if, subsequent to the study, this
tract were to be found acceptable, the area could
not be offered unless it had been included in land
use and activity planning. Consequently, Atlantic

Rim was carried through activity planning and in-
cluded in the preferred alternative in the EIS for
Round 1 (2).

Northeast Cow Creek: Critical winter range for
elk exists on this tract and could be adversely af-
fected by coal transportation to and from the pro-
posed underground mine. As with Atlantic Rim,
during land use planning BLM decided to defer
determining acceptability for leasing pending the
outcome of wildlife studies. Based on local in-
terest in coal development, the tract was carried
through activity planning. However, it was not
included in the preferred alternative for Round

Il (2).

Red Rim: SMCRA allows citizens to petition for
or against designation of lands as unsuitable for
surface mining. The National and Wyoming Wild-
life Federations petitioned to have the Red Rim
tract (“deferred pending study” during Round |
and considered acceptable for Round Il) declared
unsuitable. The petition alleges that critical win-
ter range for pronghorn antelope would be ad-
versely affected by mining, and that reclamation
is not economically feasible. An intervention peti-
tion was filed by the surface owner, arguing that
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the tract was reviewed for suitability during plan-
ning for Round | lease sales. A final Petition Eval-
uation Document/EIS is scheduled to be com-
pleted in April 1984. BLM has found it difficult
to evaluate the unsuitability petition “since
no site-specific mining plan . . . has been sub-
mitted. ” The analysis therefore draws on previ-
ous BLM and USGS studies on the tract, as well
as data on mining and reclamation at other ac-
tive coal mines in the area and from the prob-
able lessee (2).

These examples illustrate some of the difficul-
ties in applying the unsuitability criteria related
to wildlife. Accurate data on wildlife habitat and
its local or regional significance often are not
available during land use planning (or even activ-
ity planning), and it is unclear whether BLM has
sufficient expertise to determine whether a miti-
gation plan submitted pursuant to a lease stipula-
tion wil be adequate. Moreover, disagreements
among experts on these factors mean that deci-
sions on wildlife-related unsuitability criteria often
are political rather than biological or ecological.

Finally, it is important to note the 1982 rule
changes concerning the unsuitability assessment
procedures. Under these changes, which are dis-
cussed in greater detail in chapter 3, the appli-
cability of the exceptions to the unsuitability
criteria was expanded. The 1979 regulations spe-
cified that the exceptions should only be consid-
ered when one unsuitability condition exists in
an area free of other unsuitability conditions;
the 1982 rules provide for application of the ex-
ceptions and exemptions in areas where one or
more unsuitability conditions are found (43
C.F.R. 3461.3-1). Given the already extensive use
of exceptions under the 1979 regulations, and the
fact that most areas reviewed for unsuitability to
date were evaluated under those regulations, the
revised rule may have little effect on current prac-
tice in application of the unsuitability criteria.
Other changes made in the rules governing the
use of the unsuitability criteria include:

. the narrowing of criterion #7 for historic and
archaeological sites;

. elimination of an opportunity for public com-
ment specifically on application of the cri-

teria (separate from the review of the overall
land use plan); and

* elimination of agricultural crop production
as a use of rights-of-way on Federal lands
meriting an unsuitability designation.

Analysis

In most instances, application of the unsuita-
bility criteria has not been controversial. How-
ever, when controversies do arise, one of the
most basic concerns associated with the criteria
relates to BLM’s ability to make definitive find-
ings during land use planning and/or activity plan-
ning as to the unsuitability of areas for mining.

Under the present leasing program, unsuitabil-
ity tends to be viewed as a “black and white
issue” (i.e., a piece of land is either “acceptable”
or “unsuitable”). This means that the unsuitability
criteria usually eliminate only those lands with
obvious “fatal flaws, ” giving careful considera-
tion to the exemptions and exceptions to the cri-
teria as provided in the regulations. Where an
unsuitability decision is not clear-cut, due to
limitations on available data or other constraints,
potential problems are “flagged” to be evaluated
in detail at the activity planning or mine plan re-
view stage when additional data become avail-
able. As a result, there has been little justifica-
tion for BLM to “bite the bullet” in application
of the unsuitability criteria, and difficult decisions
continually have been deferred and the excep-
tions and exemptions used extensively (see dis-
cussion of “Deferral of Decisionmaking”).

Rather than finding areas to be unsuitable, BLM
generally prefers to “exclude” areas within a tract
from mining (through lease stipulations) unless
the lessee demonstrates that impacts can be miti-
gated or lands reclaimed (6). This approach main-
tains flexibility, because it is possible at mine plan
review to reinstate such “excluded” areas through
mitigation requirements, but tract boundaries
cannot be expanded to redesignate “unsuitable”
areas as “acceptable” once a lease has been
issued. Thus, this approach may better accom-
modate future changes in mining and reclama-
tion methodologies and technologies (e.g., po-
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tential advances in habitat mitigation practices as
noted in the Fort Union Coal Region Case Study;
see vol. ll). However, it also can be viewed as
further evidence of deferral of decisionmaking.
The relative merits of earlier versus later decisions
on environmental compatibility are discussed fur-
ther in the section on “Deferral of Decision mak-
ing, ” below.

Continued concern about the application of the
unsuitability criteria and the extent of utilization
of the exceptions and exemptions for any par-
ticular tract can be reflected in the summary rank-
ing for that tract by the Regional Coal Team. For
example, concerns about eagle protection, flood-
plains, and alluvial valley floors contributed to
the RCT’s decision to lower the ranking of the
Lay Creek Tract in the Green River-Hams Fork
Coal region (see table 11). This tract has not been
included in the preferred alternative in either
round of leasing in this region, but could be
offered in Round 1 runder a maximum leasing
scenario.

Data were insufficient in many cases to apply
the criteria properly. The EISs for all of the re-
gions acknowledge data deficiencies, particularly
about historic and archaeological sites, critical
winter range for wildlife, municipal watersheds,
and alluvial valley floors. The cutbacks in the re-
source inventory program within BLM for the col-

lection of additional basic resource data may
have contributed to this problem (see discussion
of “Data and Analysis”). Data collection and
availability in split estate areas also create prob-
lems in the application of the unsuitability criteria
(see discussion of “Leasing on Split Estates”). The
amount of coal-bearing lands that must be re-
viewed in the land use planning process also can
have a significant effect on the quality and quan-
tity of data available to support application of the
unsuitability criteria (i.e., the larger the area, the
less likely that sufficient high quality data will be
available to make final unsuitability determinations).

Numerous instances of “acceptable pending
further study” determinations relative to applica-
tion of the unsuitability criteria were found in the
five leasing regions. (No finding of “unacceptable
pending further study” is utilized by BLM.) The
more complex the criterion, the greater the like-
lihood that its application will be deferred (e.g.,
the widespread practice of taking advantage of
the option to defer application of the alluvial
valley floor criterion, deferral in application of
criterion #1 5—protection of habitat of species of
high state interest). BLM points out that no lease
tracts have been offered where an “acceptable
pending study” determination still pertains, al-
though numerous tracts have included lease stip-
ulations requiring data collection to resolve

Table 11.—RCT Rankings for Lay Tract, Rounds | and Il

Ranking factors Round | Round I
Coal economics . ........... State: medium —a

BLM: high
Environmental .............. State: low —a

BLM: medium

Social economic ............ State: low —a

BLM: high
Summary ranking . .......... State: low moderate

BLM: high
Comments................. State ranked as least desirable of Colorado Lack of transportation-diverse surface

tracts because of transportation system
concerns. Possibility of population
impacts to Maybell. BLM believes railroad
will be extended from the east. One of the

ownership—conservation of resource—
potential wildlife and reclamation
problems—alluvial valley floor and
lambing areas

most competitive tracts due to its
isolation from existing operations. AVF

divides tract

aNot broken down by subfactors in Round I Draft EIS.

SOURCE: Bureau of Land Management, Green River-Hams Fork Final Environmental Impact Statement, Coal, vol. 1, August 19S0; and Draft Environmental Impact Statement,

Coal, Green River-Hams Fork Region, Round Two, 1983.
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uncertainties about impact mitigation or tract
reclaimability (see discussions of “Mitigation Re-
quirements” and “Deferral of Decisionmaking”).

It should be emphasized that considerable dis-
agreement exists as to the extent of information
needed to make informed decisions about the un-
suitability criteria. For example, what level of
survey is needed prior to a lease offering to make
supportable determinations about historic and ar-
chaeological sites? These decisions are scheduled
to be made during the first stage of the leasing
process, when the fewest data are available and
the largest land area must be evaluated. If the
leasing program continues to experience prob-
lems related to inadequate data to make final un-
suitability determinations during land use plan-
ning, perhaps the program could be restructured
to explicitly allow those determinations to be de-
ferred to activity planning, so long as the data
would be available prior to final tract ranking and
selection of the tracts to be included in the pre-
ferred alternative.

BLM has undertaken some special data-collec-
tion efforts to address problems encountered in
application of the unsuitability criteria during land
use planning (e.g., wildlife studies in several re-
gions after preparation of the MFP Update/
Amendment revealed data gaps). However, time,
staff, and budget constraints largely precluded
substantial collection of new data for purposes
of applying the unsuitability criteria (e.g., there
was little opportunity for field studies in some re-
gions). In addition, in some cases, participation
by other agencies in application of the unsuita-
bility criteria was limited. Finally, it was noted that
in numerous cases BLM did not use relevant ex-
isting information (e.g., information contained in
permit applications for nearby existing or pro-
posed coal mines; see discussion of “Data and
Analysis™).

Possibilities for Expansion
of the Unsuitability Criteria

A number of recommendations have been
made for additional unsuitability criteria, includ-
ing criteria for wetlands, Tribal sacred sites, single
grave sites (as opposed to cemeteries), paleon-

tological sites, producing oil and gas wells, other
reserved Federal lands (e.g., military reservations),
air quality, and reclaimability. Some parties also
believe that an additional criterion relating to “in-
sufficient data” is merited.

Wetlands typically are protected under one or
more of the existing unsuitability criteria (e.g.,
floodplains or alluvial valley floors). Oil and gas
wells and other reserved Federal lands generally
come under the multiple-use screen, although
that screen has not been applied consistently in
such circumstances (e.g., many of the tracts con-
sidered acceptable for leasing in Fort Union over-
lap a producing oil field and important defense
installations). As a result, it has been suggested
that a new criteria be established for producing
oil/gas areas, and that the exclusion for reserved
Federal lands, such as military reservations, be
reinstated.

In the San Juan region, considerable debate has
centered on how to deal with sacred sites. Cur-
rently, lands containing such sites continue in the
leasing process but with stipulations aimed at re-
quiring consultation and allowing ceremonies of
local Native Americans when such sites will be
disturbed by mining. With regard to single grave
sites, the general approach has been either to
establish buffer zones (similar to protection of
cemeteries) if the grave sites are to remain in
place or to mitigate the impacts (including con-
sent required under State law) if they are to be
moved.

Paleontological resource issues have been
much debated (particularly in San Juan) with lit-
tle agreement as to the value of in-situ preserva-
tion. Responses to the problem have varied from
temporarily excluding areas from leasing (e.g., the
Fossil Forest in New Mexico) to developing plans
to deal with paleontological sites encountered
during mining (10a; 8b).

With respect to an unsuitability criterion relat-
ing to air quality, problems resulting from min-
ing (principally fugitive dust) generally are con-
trollable through specific mitigation measures to
be applied at the mine plan stage. Compliance
with air quality laws and regulations is incor-
porated by reference to the Clean Air Act in coal
leases and in surface mine permits.
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Considerable debate exists as to the need for
an additional unsuitability criterion for reclaim-
ability. Currently, reclamation potential is as-
sessed by BLM during activity planning and the
results of that assessment considered by the RCT
in tract ranking. (However, there appears to be
little relationship between such assessments of
reclamation potential and overall tract rankings;
see table 12.) Some participants in leasing firmly
believe that the intent of section 522 of SMCRA
is that areas should be excluded from leasing if
reclamation pursuant to SMCRA is not techno-
logically and economically feasible. Further, they
contend that it is only prudent to gather the nec-
essary data and make the reclaimability decision
during the leasing process because permitting
agencies are more likely to impose mitigation re-
quirements than to exclude areas from mining.
Therefore, from both statutory and policy stand-
points, some parties recommend that an unsuit-
ability criterion relating to reclaimability should

be applied in the leasing program. The National
Resources Defense Council (NRDC) currently is
suing BLM over the lack of an unsuitability cri-
terion for reclaimability (15).

Other participants in leasing contend that re-
claimability is assessed implicitly through applica-
tion of all 20 of the unsuitability criteria, or that
reclaimability can only be assessed appropriately
at the mine plan review stage when sufficient de-
tailed information regarding soils, vegetation, and
the hydrologic system will be available. In addi-
tion, at that stage, SMCRA places an explicit
affrmative burden on the permit applicant to
demonstrate that reclamation is technically and
economically feasible. A positive finding on re-
claimability prior to leasing could jeopardize the
ability of a permitting agency to deny all or part
of a mine plan due to a failure to demonstrate
successful reclamation.

MITIGATION REQUIREMENTS

The Programmatic EIS issued by DOI in 1979
for the Federal coal management program defines
“mitigation” as “. . . a policy, procedure, or ac-
tion intended to avoid, minimize, or help com-
pensate for damage that could be caused by deci-
sions made by the Department of the Interior
about the management of Federal coal” (3). Mit-
igation is intended to protect individuals and
communities from potential (or projected) social
and economic impacts, and to protect the phys-
ical environment (3). Mitigation techniques can
be specific or generic, and can address either site-
specific or cumulative impacts. They can be de-
signed to accommodate uncertainties about po-
tential impacts or tailored to cover well-under-
stood mining and reclamation situations.
Requirements for impact mitigation included in
a lease or mining permit might reiterate require-
ments of current laws and regulations, or they
may impose higher standards. They usually apply
to lease tracts, but may cover offsite locations af-
fected in some manner by the mining and recla-
mation operations.

This section discusses the role of lease stipula-
tions as a means of ensuring that Federal coal is
developed (and reclaimed) in an environmentally
compatible manner. The section outlines the ra-
tionale for imposing stipulations and conditions,
discusses their uses and when they might be im-
posed, and documents the controversy that sur-
rounds their use. Mitigation requirements for
social or economic impacts of coal leasing or min-
ing are not addressed in this report. * Other
means of achieving mitigation, such as excluding
areas from mining based on multiple-use tradeoffs
or the unsuitability criteria, are discussed
separately.

*It should be noted that a 1983 BLM memorandum specifies that
“the choice of mechanisms by which off-site impacts (i.e.,
socioeconomic) can be handled by the local communities” should
be a State responsibility. Therefore, the memo directs that “the Bu-
reau of Land Management should not be developing social or eco-
nomic mitigation stipulations for Federal coal leases” (1 1a).
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The Role of Mitigation Requirements

The development of mitigation requirements
is an essential element of compliance with the
National Environmental Policy Act (NEPA) and
with the specific goals and standards of FCLAA,
FLPMA, and SMCRA. Based on these statutory
mandates, the Federal coal management program
was designed to employ increasingly specific en-
vironmental mitigation measures from land use
planning through mine development and recla-
mation.

Portions of coal resource areas maybe dropped
from further consideration for leasing through-
out the process (mitigation through “avoid-
ance”). For example, application of the unsuita-
bility and multiple-use screens during land use
planning mitigates impacts by screening out areas
where other resource values are deemed more
important than coal development (see table 9).
Alternatively, decisions on particular areas might
be deferred until the impacts can be mitigated
more effectively (after new mining or reclama-
tion techniques are developed), or are consid-
ered necessary (e.g., in an energy crisis).

The EIS provides a further opportunity for mit-
igation of adverse impacts during pre-lease plan-
ning. The CEQ regulations implementing NEPA
require inclusion of “appropriate mitigation
measures” where “mitigation” is defined as:
avoidance; minimization; rectification (repair,
rehabilitate, restore); reduction over time; or
compensation (40 C.F.R. 1502.14(f)). A lease typ-
ically includes stipulations from these and other
sources intended to ensure mitigation, or at least
to alert the permitting agency and potential bid-
ders that mitigation will be necessary.

Toward the end of the leasing process, when
more comprehensive data and analyses are avail-
able, conditions may be imposed on a mining
permit to require mitigation of a specific environ-
mental impact, to avoid an impact completely,
or to specify use of a technology or methodol-
ogy to achieve mitigation. The final check on mit-
igation is onsite inspection and enforcement of
the laws and regulations (and policies) designed
to control the adverse environmental impacts of
coal development. Monitoring and inspection of

ongoing mining operations generates additional
information which can help improve the under-
standing of environmental effects and the efficacy
of mitigation measures.

All of the mitigation opportunities listed above
have been employed in the coal regions studied
in this report. However, the limitations on the
adequacy of pre-lease data and analyses (dis-
cussed separately), as well as departmental poli-
cy to make as much coal available for lease as
is environmentally acceptable, have meant that
the frequency of the use of pre-lease mitigation
measures and the stringency of the requirements
imposed have varied from region to region.

Origins of Mitigation Requirements

All parties to the Federal coal management pro-
gram have opportunities to propose lease stipula-
tions or permit conditions they consider neces-
sary to reduce or compensate for adverse
impacts, although BLM and the permitting agen-
cies have the final responsibility for imposing
stipulations or conditional In general, the public
participates more actively in pre-lease planning
than mine plan review, and thus is more involved
in developing lease stipulations than permit con-
ditions. However, substantial variation exists
among regions in terms of the degree to which
parties other than BLM and potential lessees were
involved in formulating lease stipulations, and the
types of concerns introduced by those parties.

For example, well-organized public input re-
sulted in development of a series of subsidence
and water resource protection stipulations for a
lease tract in the Colorado portion of the Uinta
region. In the same region, U.S. Forest Service
concern led to use of a relatively detailed lease
stipulation regarding monitoring of subsidence
(see Box A). National Park Service and public
concern resulted in specific mitigation require-
ments for the protection of cultural resources in
the San Juan coal region. Similarly, Federal and
State wildlife authorities precipitated special lease
stipulations for protection of game and nongame
species in Green River-Hams Fork, Fort Union,
and San Juan, and the U.S. Fish and Wildlife Serv-
ice has been instrumental in the development of
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many of the more substantive mitigation meas-
ures to protect threatened and endangered wild-
life species.

Proposed lease stipulations typically are sum-
marized for review three times during the pre-
leasing process: when the Management Frame-
work Plan is updated or amended (or an RMP
is prepared) to support leasing decisions, during
Site Specific Analysis, and in the EIS. However,
their evolution usually is not well-documented
and may be difficult to trace. Final versions of
stipulations are published at the time of lease of-
ferings and when the lease is issued. Because de-
tailed descriptions of specific mining operations
are not available when a tract is leased, stipula-
tions are reviewed and revised, if necessary, at
each step of the leasing process and again at the
mine plan stage. Any modifications made to stip-
ulations after a lease is issued must be agreed to
by both BLM and the lessee. Permit conditions
may be imposed during review of the mining and
reclamation plan, or inspection and enforcement
of a mining operation. In general, the level of
technical and site specificity in mitigation re-
quirements increases over time as more data be-
come available. Lease stipulations imposed early

in the process are more likely to exclude areas
from further mining, while permit conditions tend
to accommodate mining activity as long as it is
conducted in an environmentally compatible

manner.

Land Use Planning

Decision documents for updating or amending
the Management Framework Plan (MFP) or pre-
paring a Resource Management Plan (RMP) usu-
ally contain mitigation measures that have
evolved from staff field work, earlier planning
activities, consultation with other regulatory agen-
cies, application of the unsuitability and multiple-
use screens, and public participation. For exam-
ple, in applying the unsuitability criteria, addi-
tional inventories needed to make unsuitability
determinations might be described, or mitigation
techniques that will protect the affected resources
may be identified, or areas that are closed to cer-
tain activities may be delineated (see fig. 17).
Thus, the San Juan-Chaco MFP Update limits dis-
turbance of paleontological resources in the Fossil
Forest area for 10 years and protects known im-
portant Chacoan and other archaeological sites
and Navajo sacred sites through lease stipulations
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Figure 17.—Potential Buffer Zones Resulting from Application of the Wildlife Unsuitablilty Criteria,
Western Powder River Basin
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sharptail arouse dancing wounds

Unsuitable, criteria 11:
bald eagle and golden eagle nests

SOURCE: Bureau of Land Management, Casper District, Coas Amendment to Wyoming Land Use Decisions, Western Powder River Basin Area (1981).
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that prohibit surface disturbance or subsidence
in particular areas. Other stipulations proposed
in that MFP Update specify that impacts to wildlife
habitat will be mitigated, require compliance with
any State-approved water replacement plan, and
mandate post-mining transfer of a lessee’s water
wells to BLM.

Lease stipulations developed during land use
planning are carried forward to, and reassessed
during, activity planning. However, the docu-
ments supporting a decision to impose stipula-
tions during land use planning typically include
little documentation. As a result, it maybe diffi-
cult for interested parties to determine whether
sufficient data were collected to justify any sug-
gested stipulations or other recommendations
such as declaring areas acceptable or unsuitable
for further consideration for leasing.

Activity Planning

During activity planning, the analysis per-
formed to update an MFP to support leasing deci-
sions is refined and site specific analyses are com-
pleted on tracts carried forward from land use
planning as acceptable for further consideration
for leasing. With the development of more com-
prehensive environmental resource data during
activity planning comes the potential to identify
mitigation requirements that are more tract-spe-
cific, as well as to find major obstacles to mining
that were not identified earlier. However, be-
cause of the tract-specific nature of the analysis
that supports activity planning, little considera-
tion can be given to the cumulative impacts of
the development of several tracts within one area
or to the mitigation of such cumulative impacts
at this stage unless a requirement for mitigation
of cumulative impacts has carried through from
the MFP Update.

The detailed inventorying and analysis required
for activity planning can be a time-consuming
process, and schedule and staff limitations can
mean that lease stipulations developed during
land use planning may not be reevaluated at this
stage. In some instances, “boiler plate” stipula-
tions are developed in SSAs. For example, in the
San Juan region, the SSAs included 12 generic
mitigation requirements (later dropped) applica-

ble to the surface and/or underground tracts con-
sidered acceptable for leasing.

During preparation of the regional EIS-the sec-
ond major environmental analysis in activity plan-
ning—the more significant anticipated impacts of
mining on lease tracts are evaluated in detalil, in-
cluding potential cumulative impacts, and alter-
native or additional mitigation requirements that
could reduce or eliminate adverse effects are pre-
sented for consideration by the Secretary in the
final leasing decision. Because EISs are based on
a “worst-case” analysis of the potential impacts
of mining, they tend to report a wide range of
possible mitigation measures, including the lease
stipulations identified in the MFP Update and
SSAs. For example, the second draft EIS for the
San Juan River region includes eight pages of
“alternative mitigating measures” for air quality,
paleontology, water resources, wildlife, cultural
resources, wilderness, recreation, land uses,
transportation, social economic factors, and
American Indian concerns. That section is pref-
aced by the following statement:

The analysis of the environmental effects of the
proposed action and major program alternatives

. describes the environmental effects remain-
ing after application of and compliance with all
regulations, statutes, standard lease terms and
agency committed measures such as special
stipulations to carry out the results of the applica-
tion of unsuitability criteria. This section on miti-
gating measures describes additional actions that
might be taken to further reduce the adverse ef-
fects of the proposal. In accordance with CEQ
regulations, these additional measures are not
included in the proposed action or analyzed in
[the EIS]. Some of the measures listed are alter-
natives to existing requirements; others cover
new areas. These measures could be required
by BLM, 61A, OSM or the State of New Mexico.
A decision whether to adopt any of these meas-
ures will be made as part of the process to
decide whether and how much coal will be
leased (7).

As noted previously, proposed lease stipula-
tions can be refined or eliminated at any stage
of the leasing process, and some of those devel-
oped during land use planning and SSA may not
be carried forward in the regional EIS if the anal-
ysis in that document indicates that less restric-
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tive mitigation measures are adequate. This is the
case with the boiler-plate stipulations for the San
Juan region (mentioned above), which were
dropped in the EIS (10a). Similarly, pre-EIS stipula-
tions requiring data collection on particular tracts
in Powder River were reevaluated and made dis-
cretionary in the EIS (that the data collection
“may” be required at the mine plan stage (10b)),
and a stipulation in Uinta that originally restricted
all surface activities in a particular area was
relaxed to allow a mine portal (10c). Such
changes provide greater flexibility for the permit-
ting agency and the operator, but leave BLM
open to charges that it “backed-off” on mitigation
requirements, and undermine the program’s pre-
dictability and stability.

On the other hand, lease stipulations may not
only be carried forward to the EIS on a regional
lease sale, but made more stringent at that stage.
For example, in Uinta an early stipulation requir-
ing study and coordination of construction activ-
ities that might affect water supply was strength-
ened to require protection of the water supply (10c).

Secretarial Issue Document

The final pre-lease review of proposed stipula-
tions occurs with the Secretarial leasing decision
as documented in the SID. Again, mitigation re-
quirements can be imposed, relaxed, strength-
ened, or eliminated during this review. For ex-
ample, in Fort Union, recommended mitigation
techniques for the Knife River Flint Quarry (eligi-
ble for listing in the National Register) were car-
ried forward from the MFP, but were appealed
by the operator interested in the tract. The SID
notes that the issue “is currently being addressed
by a proposed rule change” (how final) that re-
quires actual listing in the National Register in
order for an area to be considered unsuitable
under criterion #7 (18). This decision on the flint
guarries aroused such controversy that the two
most sensitive sections of land were deleted from
the tract for political reasons prior to the lease
offering (1 1). However, mitigation measures es-
sential to the identification of potential impacts
in the EIS are not supposed to be relaxed or
dropped in the SID, unless the impacts of doing
so are analyzed in that document, or unless the

Secretary finds the mitigation measure to be un-
necessary (6).

Mine Plan Review

There are three major issues related to miti-
gation measures at the mine plan review stage.
First is the use of permit conditions, which
typically are developed by the reclamation
agency reviewing the permit application and are
then reviewed and negotiated by the applicant.
When the regulatory agency decides that a per-
mit may be issued with certain conditions, the
proposed approval, along with the conditions, is
made available for public review. The policy of
most State permitting agencies is to keep permit
conditions to a minimum; i.e., to avoid imposing
conditions on permits as a substitute for informa-
tion that the permitting agency needs to make
findings of compliance with SMCRA and appli-
cable State statutes and regulations. Thus, in the
view of permitting agencies, the more specificity
needed in permit conditions, the less adequate
the plan being reviewed is likely to be.

Second, lease stipulations are reviewed at this
stage, and may be revised or dropped if BLM and
the lessee agree. Because most of the tracts leased
since 1979 do not yet have approved mine plans,
it is not possible to determine whether lease stipu-
lations developed for those tracts will remain
unchanged throughout the permit and mining
process.

Third, does BLM have, or should the Bureau
be expected to have, the expertise to evaluate
responses or revisions to lease stipulations, or
should the permitting agency be responsible for
that evaluation.

Reasons for and Types of
Mitigation Requirements

Mitigation requirements can provide means of
resolving data inadequacies, alerting regulators
and bidders to problem areas, resolving conflicts
among parties, providing for the reclamation or
replacement of resources, avoiding impacts al-
together, deferring decisions, specifying site spe-
cific mining or reclamation techniques, and com-
pensating parties adversely affected by mining.
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Resolving Data inadequacies

One of the more common uses of lease stipula-
tions and/or permit conditions is as a mechanism
for resolving data inadequacies. In the case of
lease stipulations, these might merely defer a
decision on environmental compatibility and alert
the permitting agency to the need for additional
data, or they might require the lessee to collect
specific data. For example, in the Uinta region,
a lease stipulation for a proposed underground
mine requires detailed geotechnical studies prior
to construction of a portal and associated surface
facilities, because the area is prone to landslides
(10c). Other examples include lease stipulations
requiring inventories of water quality and/or
quantity in Uinta-Southwestern Utah and Powder
River; of cultural resources and paleontology in
San Juan and Uinta; and of wildlife habitat in Fort
Union (see Box B). Some public interest groups
have expressed concern that, to the extent that
lease stipulations are being used to fill data gaps,
they fail to provide adequate protection for re-
sources yet to be identified.

Permit conditions also can be used to require
the collection of additional data in order to make
final decisions about mining or reclamation meth-
ods in particularly sensitive areas. In most cases,
permit conditions for data collection specify mon-
itoring of certain aspects of mine development
in order to better understand particular types of
impacts.

Mitigation requirements specifying data collec-
tion raise several issues. Because of the expecta-
tion that BLM wiill have collected sufficient data
for informed decisionmaking pre-lease, some
data-related lease stipulations are perceived as
indicating that BLM was not able to fulfil its land
use and activity planning mandate (see separate
discussion of “Deferral of Decisionmaking”). A
parallel concern arises when the regulatory agen-
cy issues a permit with conditions that require
additional data. However, permit conditions typi-
cally do not defer decisions (do not approve min-
ing in specified areas pending evaluation of the
data), unless the additional data needs are keyed
to determining appropriate mitigation or reclama-
tion techniques.

Alternatively, if pre-lease data are viewed as
adequate, then lease stipulations requiring the
lessee to collect additional data may be viewed
as duplicating or usurping the authority of the per-
mitting agency. For example, proposed stipula-
tions requiring an inventory of water rights and
use on a tract in Uinta (the Paonia D Seam tract;
see below), have been criticized as an unneces-
sary restatement of State procedures applied to
all such mining situations, while environmental
groups and local residents feel the added re-
quirements are necessary (10c).

In other instances, lease stipulations may be
more stringent than, or in conflict with, the per-
mitting agencies’ normal procedures. For in-
stance, in the San Juan region, a standard BLM
proposed lease stipulation requires interruption
of fossil-disturbing activities if fossils of possible
significant scientific interest are uncovered. The
State of New Mexico originally had a separate vol-
untary procedure for mitigating paleontological
impacts. Although no conflict might have existed,
the differences between the two measures had
not been assessed completely when the State put
forward a revised mitigation program, which cur-
rently is under review by BLM (6).

A second major concern about lease stipula-
tions requiring data collection is the ability to
evaluate the results. For instance, in the case of
the paleontological stipulation in San Juan (men-
tioned above), extensive disagreement still exists
among experts on the appropriate mitigation
measures for important fossil resources in the
area. Thus it is unclear who will evaluate the in-
formation from lease tracts if fossils of possible
scientific interest are found during mining, and
what criteria will be used to determine whether
the data submitted are adequate to satisfy the stip-
ulation. Other lease stipulations that pose this
issue include requirements for ethnographic stud-
ies in San Juan, for hydrologic data in Powder Riv-
er, for extensive ecological resource monitoring
in Uinta, and for certain wildlife studies in Green
River-Hams Fork.

Options for resolving concerns about lease stip-
ulations that require data collection include using
discretionary language in the stipulation, such
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'Box l.--Examnles of tme sapuhﬁom I

All mm: :

“(a) Cultural Res efo :
lands, the lessee shall condiet a- nner specified by
the authorized fficer of the BI portions of the
mine plan area and adjacem,qreas or gxpioratren pl ersely : .
related activities and which were not previgusly inven inténsity. The inventory <
shall be conducted by a qualified professional cultural res 8. rﬁ'ﬁeologrst, historian
or historical architect, as appropriate), approved by the aut éf t%\e surfaca managing agency
(BLM if the surface is privately owned), and a report of the ir Ad fecommendations for protect-
ing any cultural resources identified shall be submitted to ! v of the Office of Surface

Mining (or the Authorized Officer of BLM if activities are
approved mining permit area), or the surface managing ags
measures, in accordance with instructions from the Region:

if activities are associated with coal exploration outside #n

h coal exploration outside an
w). The lessee shall undertake
e Authorized Officer of BLM

wining pennit area), to protect

cultural resources on the leased land. The lessee shall not mme ice the surface disturbing activities

until permission to proceed is given by the Regional Director tor the Au’thorizad Officer of BLM if activi-
ties are associated with coal exploration outside an approved mining permit area). .

(3} The cost of conductmg the inventory, preparing wpom and carrying out:mitigation measures
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(b) Paleontological Resources (1) Before undertakm‘ﬂ anv ‘activities that may disturb the surface
of the leased lands, the lessee shall contact the Bureau 6f Land Management to determine whether
the authorized officer will require the lessee to conduct a paleontological agprarsal of the mine plan
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icance. A report of the appraisal and recommendations for protecting any‘iarger and more conspicuous
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officer of the surface managmg agency (BLM if the surfac& is pnvately WMJ) When necessary to pro-
tect and coliect the iarger and more conspicuous fossiis of significant scientific interest on the ieased
lands, the lessee shall undertake the measures provided in the appnoval of the mining and reclamation
plan or exploration plan. . , ; r
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Uinta-Southwestern Utah, All Tracts on National Forest lands: g

“Prior to mming,#re lessee shall. periarm a study to secureadeqm baselme data to quantify the
existing surface resources en;nd adiaanttothe lease area. The stisdv-will be established in consulta-
tion with and approved byt i be adequate to locate,

nunantify and damanctrata t'\n l!”l‘ irna hudenlnoy vaocata_
Huariury, aiil UTinlisuais vie prnois SR HYMIVIUEY, VepTtia

tion, soil and wildlife. Baselinedata. : abservation can be
incorporated at regular int ‘ »

SOURCE: Round ii Finai EiS. .




100 « Environmental protection in the Federal Coal Leasing Program

that it merely alerts the lessee and the permitting
agency to the possible need for additional data,
and thus provides flexibility at the mine plan re-
view (the Powder River hydrologic data stipula-
tions mentioned previously); or providing that the
stipulations are not intended to conflict with or
preempt regulatory authority and can be re-
negotiated during mine plan review.

Raising Red Flags

A second common use of lease stipulations is
to raise “red flags” indicating that special atten-
tion should be paid to particular segments of the
mining and reclamation plan (see Box C). This
use of stipulations usually reflects a desire to alert
permitting agencies or bidders to potential envi-
ronmental problems associated with a tract. As
noted above, such stipulations also are useful for
indicating potential data-collection needs to rem-
edy anticipated deficiencies in baseline data re-
quired for the mining and reclamation permit.

For example, the lease stipulation mentioned
previously that requires detailed geotechnical
studies in the Uinta region might duplicate State
practices, but it also serves as advance notice to
the lessee that more detailed information will be
required in the mine plan than might be expected
under normal circumstances. Therefore, the stip-
ulation might help avoid delays in processing of
the permit application. Other lease stipulations

clearly are intended to suggest mitigation tech-
niques that otherwise might be overlooked at the
permit review stage (e.g., the proposed stipula-
tions governing the treatment of sacred sites in
the San Juan region).

Resolving Conflicts

When all parties to a particular leasing or per-
mitting decision get together to develop mitiga-
tion requirements, those requirements represent
a form of conflict resolution. The most notable
instance of this is the detailed set of special lease
stipulations for the protection of water and wa-
ter rights at the Paonia D Seam Tract in the Uinta
region, which were negotiated by local residents,
environmental groups, the probable lessee* the
State, and BLM (see Box D). An example of a
more general conflict resolution situation is the
paleontological stipulation in San Juan, which re-
sulted from disagreement among scientific ex-
perts and among agency decisionmakers over the
proper mitigation measures for regional fossil
resources.

Tract-specific negotiated lease stipulations raise
concerns if ail parties to the leasing decision are
not involved in the negotiations. For instance, if

*The Paonia D Tract was not considered a maintenance tract
under the program regulations, even though the company with the
most interest in the tract bid on it as a means of continuing opera-
tions at an adjacent mine and was the sole bidder.
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Box C.—Examples of Lease Stipulations Calling Attention to Potential Problems on Lease Tracts
(“‘Red Flag” Sﬂpulaﬁom)

Green R:wr-Hams Fork, Atlantic Rim Tract:

“In conducting the coal unsuitability review for the pro;ect area, portions of the Separation Creek
and Muddy Creek drainages passing through or near the project area were identified as possible ailuvial
valley floor areas (coal unsuitability criterion number 19). These identified possible alluvial valley floor
areas, or other areas near them where the proposed coal mining could interrupt or intercept water flow

to farming areas along the drainages, may only be mined sz."“u,ms.. to mitigation measures for alluvial

valley floor pratectxon that are made a part of an approved mme plan Determination of alluvial valley

fioor areas and mmgauon measures lll' possume) is usuany maue DY the state of wyommg at the mmlng

lan approval and mine permitting stage.”

SOURCE: Round 1l Draft EIS.

San Juan, PRLAs NM-3919, 3753, 3834, 3835, 11916
“The lease contains high priority habitat for migrating birds of high Federal interest (Ferruginous

hawk nest sites and buffer zones).

. . . This area is unsuitable for surface coal mining operations unless

the BLM and the Fish and Wildlife Service concur that surface coal mining will not disturb the birds

l‘npng th‘ bfe_edfng an:\cnn ”

Fort Union, Southwut Glendive Tract:

‘‘Reclamation: Intermixing of calcareous honzons would increase the salinity of the soil and make
reestablishment of vegetation more difficult. Special handling of overburden, which would increase coal
mining costs, may be required. More information is required, and the salinity problem should be re-

solved in the mining plan.”

SOURCE: 1981 Tract Summaries.

more than one company had been interested in
the Paonia D Seam, the competition might have
been chilled by the idea of having to comply with
lease stipulations negotiated by another com-
pany. Moreover, some companies feel that con-
flict resolution stipulations tend to be more de-
tailed than other types, and thus unduly constrain
flexibility at the permit review stage.

permit conditions also can be used to resolve
conflicts through public and interagency review
requirements. However, the technical nature of
the mine plan and permit application usually re-
stricts such public review. Moreover, except in
the few instances when an EIS is issued on a mine
permit, the review period and geographic extent
of notice of an opportunity to comment usually
are limited.

34-756 0 - 8 - QL3

Detailing Mitigation Techniques

Fourth, tract-specific lease stipulations and per-
mit conditions are used to detail particular min-
ing, reclamation, or mitigation technologies or
methods. Thus, the lease stipulations for the
Paonia D Seam tract in Uinta-Southwestern Utah
specify water re-routing requirements (see Box
D), and stipulations negotiated for the Circle West
lll tract in Fort Union provide detailed options
for the recovery, replacement, or mitigation of
wildlife habitat loss (see Box E).

Lessees and permitting agencies view lease stip-
ulations that detail particular mining or mitigation
techniques as at least redundant (when they re-
peat requirements that would be incorporated in
the mine plan or imposed as permit conditions),
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* 3vailable through the surface management agency, the S
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< 1,:A habitat analysis of the permiit area which:”

. a. Identifies the state wildlife species of high:interest li hb&
b.Includes an analysis of the quality of the habitat for ¥
c.Maps and identifies all riparian-areas or mesic woody i i

2. A detailed description of the methods selécted by the jesded 10 recaver,

_together with a comparative analysis of alternative . ;wi\lch were considered and rejected by the
~ lessee and the rationale for the decision to select npdsed methods, .
" "The methods utilized by the lessee for recovery and lacement may mclude, but are not limited to, any
 of the following techniques; B
* a.Increasing the quantity and quality of forage avallable o these wildlife species. -
b .The acquisition of critical wildlife habitat for the identified species.
¢ .Mechanical manipulation of low quality wildlife habitat,
d.Recovery, replacement, or protection of critical wildlife, babitat by selected fencing
e.Development of a grazing management system that will ‘en the wildlife habvtat potential.

3. A timetable specifying that period which will be required t¢ acduiﬂ Fish t’he habitat recovery or replace-
ment plan and showing how this timetable relates to the ovefall tining plag, .

4. An evaluation of the final plan by the BLM in consultation with the St 6 ﬁﬁm ﬁ! State and BLM
may comment on the methods selected and the techniques to be emplayey bly the lessee and may recom-
mend alternative recovery or replacemént methods. . If there stk | alternative methods, the
lessee shall consider those recommeéndations, and, if the f ‘the Tessee shall indicate its
reasons as required by provision 2, above, If no State or included in the plan, the lessee

thtiﬁm my be-considered without

ich occuipy the permit area.

al'tb the survival of these species.
; replace, or mitigate habitat loss,

- will provide verification of its consultation with these
comment, :
5. In the development of this plan, direct llalson with the -

B. The stipulations set forth herein are not, in any wa)
responsibllmes of the Department of State Lands, Of any.
face coal mining and reclamation. Lessee shall comigh

1|;1'gem;>t the
oy régulating sur-
wé and regula-

Resolutuon
_gwﬂmnzed officer.
ji$.plan will constitute

of conﬂncts during development of this

Failure. to resolve the conflicts or.c
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and at most as usurping the permit agencies’
authority to make findings under SMCRA about
technical and economic reclamation potential
and methodologies. In all cases, such lease stip-
ulations, if not renegotiable at the permit applica-
tion review, may remove the flexibility needed
to adapt to new data and changes in technology
and methodology (e.g., the ability to move eagles’
nests). Detailed technical lease stipulations that
incorporate quantitative standards also tend to
limit the permitting agencies’ and lessee’s ability
to adapt to changing conditions or new infor-
mation.

Excluding Areas From Mining

Lease stipulations or permit conditions can be
used to exclude areas from mining (or from cer-
tain types of mining). In some cases, avoidance
measures relate to particular areas within a leased
tract. For example, lease stipulations or permit
conditions might establish buffer zones around
sensitive areas such as wildlife habitat, which may
be absolute, seasonal, or conditioned on wildlife
presence, or might specify particular types of im-
pacts that are not allowed on leased tracts (e.g.,
“no surface disturbance,” which usually means
underground mining only; or “no surface occu-
pancy,” which extends to portals and other sur-
face facilities associated with underground min-
ing). Alternatively, avoidance measures can be
used to adjust tract boundaries prior to leasing,
either through application of unsuitability or mul-
tiple-use screens, or through an explicit decision
to avoid mining (e.g., deletion of the two sections
of the Dunn Center tract in Fort Union that con-
tain portions of the Knife River Flint Quarry).

Controversy has arisen over the difference be-
tween lease stipulations that declare areas unsuit-
able for mining (whether as a result of the un-
suitability/multiple-use screens or other decisions)
and those that permit mining but require mitiga-
tion of impacts. When the parties to a leasing de-
cision disagree about the ability to mitigate im-
pacts or the reclamation potential of an area,
environmental and other public interest groups
would prefer to see the area excluded from min-
ing altogether, while operators expect the area
to be carried forward and a final decision made
on avoidance versus mitigation at mine plan re-

view, when extensive data on potential impacts
and alternative mining and reclamation tech-
niques are available.

Summary

Because of the numerous means and oppor-
tunities for mitigation, many of the participants
in leasing argue that the coal management pro-
gram is unduly biased toward environmental pro-
tection. Proponents of the “environmental bias”
in the program argue that multiple pre-lease mit-
igation reviews are necessary as more and more
data become available, because post-leasing deci-
sions are more likely to accommodate mining.
They note that a successful mitigation program
also will allow coal producers and users to make
more timely and secure development plans, and
that the principal emphasis of the leasing program
continues to be to produce an adequate amount
of coal.

DOl responds that it should be responsible for
determining, with reasonable certainty, that a
specific tract can be developed without severe
or permanent harm to the environment and for
determining the stipulations needed to ensure this
protection prior to lease sale, rather than waiting
for this determination to be made at the mining
plan stage. As noted in the 1979 Programmatic
EIS:

Often at the time of issuance or continuance
there is insufficient information about proposed
operations to assure stipulations will cover all
problem areas. Therefore, when an operations
plan is submitted, stipulations are reviewed and
revised or added to make them fit the specific
situation as closely as possible (3).

OTA found that both lease stipulations and per-
mit conditions play a valid role in assuring that
Federal coal is developed in an environmentally
compatible manner. Lease stipulations can be val-
uable for alerting bidders and the permitting
agency to potential problems on a tract that were
not within the purview of pre-lease analysis
(e.g., potential cumulative hydrologic impacts).
Although such stipulations may only repeat con-
cerns these parties already recognize, they
demonstrate BLM’s awareness of these problems,
and thus also confirm for members of the public
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and interest groups that the impacts will be ad-
dressed at mine plan review. However, there
seems to be little point in stipulations merely
duplicating requirements of either SMCRA or the
States’ permitting programs.

Stipulations also can be valuable as a form of
conflict resolution. However, care must be taken
to ensure that all interested parties are included
in the negotiations, or, conversely, that no po-
tential bidder who might become obligated to
comply with those stipulations is excluded from
the negotiations. Therefore, negotiated stipula-
tions are most appropriate for noncompetitive
leasing situations.

In OTA’s view, mitigation measures requiring
data collection have a limited usefulness. if suf-
ficient data are available pre-lease to make an in-
formed decision about environmental com-
patibility, then lease stipulations for data
collection should be unnecessary. On the other
hand, if sufficient data to make a pre-leasing deci-
sion are not available, then the schedule could
be delayed or the tract not offered until the data
are collected. if it is not a decision that should
be made pre-lease (e.g., cumulative hydrologic
impacts), then a “red flag” stipulation probably
is more appropriate than one requiring data col-
lection.

When data-related stipulations are considered
necessary, they should be designed to enhance

DEFERRAL OF

The insufficient time available for pre-sale plan-
ning and environmental analysis (see discussion
of lease rates) has meant that BLM had to con-
tinue many activities beyond the time when they
were scheduled to be completed, and thus to de-
fer decisions that depend on those activities or
to impose mitigation measures in lieu of making
decisions. Such deferrals undermine the tiered
structure concept of data collection, planning,
and analysis, which cannot function as intended
under these conditions. This raises the more basic
question, at what stage in the process should en-
vironmental compatibility decisions be made,
and at what level of detail.

the decision making capability of the permitting
agency. For example, in one instance, BLM,
OSM, and the State of Montana worked together
to develop a lease stipulation that addressed a
hydrologic problem identified in the pre-leasing
stage. In this case, BLM stipulated that the lessee
include at least 3 years of baseline hydrologic data
in the permit application rather than the 1year
required by the State’s guidelines.

Similarly, the current policy of using as few per-
mit conditions as possible, by requiring issues to
be resolved in the mine plan before a permit is
issued, probably provides the best basis for en-
vironmentally sound decisions. An exception,
mentioned previously, is when monitoring of
mining operations is needed to better understand
potential impacts before permit conditions are tai-
lored to those impacts.

Finally, it should be noted that, while a high
level of detail and specificity may not be appro-
priate in stipulations related to particular mining
or reclamation methods, clear and specific
language is needed in all types of stipulations and
permit conditions. As found in a previous OTA
report on pre-1979 leases:

Mineral explorers and developers under the
leasing laws face substantial uncertainty as a re-
sult of the vague and general wording of almost
all the lease provisions . .. concerning non-
mineral resource protection (1 7).

DECISIONMAKING

As described in the section on “Data and Anal-
ysis,” the tiered structure for pre-lease planning
and assessment incorporates unsuitability deter-
minations and multiple-use tradeoffs (as well as
estimates of coal development potential and sur-
face owner consultations) during land use plan-
ning; site-specific analyses and the publication of
tract profiles, tract ranking and the selection of
leasing alternatives, and preparation of a regional
lease sale EIS for those alternatives, during activity
planning; Secretarial review prior to the leasing
decision; and preparation and review of a min-
ing and reclamation plan. Each of these environ-
mental reviews has a different purpose and focus,
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and the quantity and quality of resource data
generally increases at each stage of review while
the amount of land being evaluated decreases as
the land moves closer to development.

The program regulations governing land use
planning allow the application of the unsuitability
criteria to be carried over to activity planning if
sufficient data are not available to make final un-
suitability determinations earlier. “Acceptable
pending further study” was BLM’s unsuitability
decision, for example, for the many of the wildlife
habitat areas identified during land use planning
when additional data were needed to determine
the importance of that habitat. However, signifi-
cant data material to application of 19 of the 20
criteria* (or the exceptions to them) on a tract
must be available before it can be analyzed in
the final EIS for a lease sale. If such data are not
available for a portion of a tract, but BLM feels
that lease stipulations or permit conditions could
resolve any problems which may result from ap-
plication of a criterion (or exception) after the EIS,
then the whole tract may be carried forward.

For the coal areas considered in this report,
BLM believes that all data were adequate to justify
leasing decisions (6). However, BLM frequently
did not utilize all existing data sources available
to them (i.e., State reclamation experts, mine plan
data from mining operations adjacent to a tract),
and planning and analysis schedules were often
so tight that they precluded detailed field assess-
ments by multidisciplinary teams of experts. As
a result, BLM made extensive use of the option
of deferring unsuitability determinations to activ-
ity planning or beyond.

If sufficient data were not available during land
use planning, final decisions on the multiple-use
and unsuitability screens could not be made.
When land use decisions were deferred to activity
planning, the time originally allotted to that plan-
ning became compressed (unless the schedule
for the EIS was allowed to slip, which has not
been the case in recent sales). As a result, less
time was available for site-specific analysis. Fur-
thermore, after tract delineation, data collection
in support of planning tends to become focused

*In the case of the alluvial valley floor criterion, unsuitability deter-
minations can be deferred to the mine plan stage.

on specific tracts rather than on a wider area of
Federal lands, which can preclude development
of a sense of the relative regional value of envi-
ronmental resources (see section on “Data and
Analysis™).

OTA found that deferral of decisions from land
use planning to activity planning detracts from
the predictability and effectiveness of the tiered
structure concept of data and analysis; in that the
amount of land to be evaluated at the second tier
does not decrease as much as anticipated, and
site-specific analyses have to be performed for
a greater number of tracts than originally included
in the planning schedule. This strained BLM re-
sources and meant the SSAs were not as thorough
as might have been desirable for informed deci-
sions on environmental compatibility. As a result,
there was an increased risk that environmentally
sensitive tracts would be offered for lease. In
many cases, decision deferrals are directly attrib-
utable to high leasing rates, which impose tight
planning schedules and pressure BLM to find
more tracts environmentally compatible. OTA
also found that deferral of decisions from BLM
planning and environmental assessment to mine
plan review increases the probability (i.e., risk)
that tracts with sensitive environmental charac-
teristics will be mined, and promotes the overuse
of lease stipulations.

The extent to which decisions were deferred
varied widely among the regions (see table 13).
in Uinta-Southwestern Utah, the Colorado por-
tion of the North Fork Planning Area was not eval-
uated for leasing in the Round | lease sale because
BLM considered the existing land use plans to be
inadequate to provide a basis for application of
the unsuitability criteria and other screens (7a).
There was little industry interest to justify updating
the MFP, and BLM felt the socioeconomic im-
pacts of further coal development in the area
would be excessive (6). In the San Juan River Re-
gion, however, the MFP was considered ade-
quate until publication of the first draft EIS, was
criticized widely for data inadequacy, especially
on cultural resources. A second draft EIS was pre-
pared for the pending Round | San Juan sale (a
highly unusual occurrence) with a class Il cultural
resources survey-a 10 to 25 percent on-the-
ground survey-reportedly completed between



Table 13.—Number of Tracts for Which Decisions on Unsuitability Criteria Were Deferred Past Land Use Planning®

Critical winter Threatened Other Alluvial Special

Region and sale: range for and endangered wildlife valley Cultural Flood Municipal “Buffer management
(no. of tracts) big game species criteria floorsb  resources plains watershed zones”* areas
Fort Union:

Round | (23)°............... 0/0/4 0/0/23 0/0/22 8/0/0 9/0/10 0/0/4 0/0/0 23/0/0 0/0/2
Powder River

Round Il (20)°. . ............. 0/0/0 0/1 1/0 0/1/0 14/0/0 0/20/0 0/0/0 0/0/0 0/0/3 0/0/0
Green River-Hams Fork:

Round I (16)............... 0/7/0 0/0/3 0/0/12 14/0/0 0/13/2 0/0/9 0/0/1 0/0/3 0/0/0

Round Il (24)'............... 0/7/0 0/12/0 0/7/0 4/1/0 0/6/0 in 0/0/0 211 1/0/0
Uinta-Southwestern Utah:

Round I 27)'............... 0/2/0 0/1/0 71710 6/0/0 0/4/0 41710 0/7/0 0/4/0 1/1/0
San Juan River

PRLAS (26)................ 0/0/0 0/0/0 0/5/0 0/0/0 0/13/0 19/0/0 0/0/0 0/15/09 0/7/0

Competitive (39)........... 0/0/0 0/0/0 0/0/0 0/0/0 0/1/8 0/39/0 0/0/0 0/0/0 0/0/5

NOTE: OTA confidence in the numbers in this tabie varies wideiy among regions due to variability in quality of BLM documentation on application of the unsuitability criteria. Actual figures may be higher.
aNumbers indicate: decisions explicitly deferred to OSM or State regulatory authority/decisions deferred through lease stipulations/decisions requiring additional data.

bajj tracts with potential AVFS in each region were deferred.

CTracts with special notations or provisions; BLM standard lease form requires cultural resource inventory onalltractspriorto development.
dincludes criterla 2and 3 ss well as buffer zones for wildlife, etc., when explicitly deferred.

@Sourcels Tract Summaries.
Source is draft EfS (second draft for San Juan Region).
9For gravesites, applies to ail 26 PLRAs.

SOURCE: Office of Technology Assessment from Bureau of Land Management documents noted,
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the first and second draft EISs to allow applica-
tion of unsuitability criterion #7 (historic and ar-
chaeological sites). Also in San Juan, final applica-
tion of unsuitability criterion #9 (threatened and
endangered species) has been deferred pending
the completion of field surveys to determine
whether any such species are present. PRLA lease
stipulations in San Juan contain a caveat that ar-
chaeological surveys are not complete and that
sites considered unsuitable under criterion #7
may still be found (7).

In general, the more complex the environmen-
tal issue (e.g., reclaimability of alluvial valley
floors, impacts on hydrology), the more data and
analyses are required to resolve the issue, and
the more likely that resolution will be deferred
until later in the leasing process, or to the mine
plan stage. Some of the environmental charac-
teristics of potential lease tracts may change over
time (for instance, the active status of eagle nests),
and BLM is reluctant to find lands with such char-
acteristics to be unsuitable for leasing.

The deferral of decisions intended to be made
during land use planning illustrates the manner
in which high lease rates have forced BLM to be-
come “issue driven. ” Given the time and other
constraints on data collection and analysis, plan-
ning tends to focus on areas that must be evalu-
ated because of industry interest in leasing, and
tends to be considered adequate if it generates
little controversy rather than meets any standards
or guidelines for adequacy. Although the level
of controversy is one valid measure of the ade-
quacy of data, it should not be the only measure.
Other measures of the adequacy of pre-sale plan-
ning and data include the extent to which gaps
in the data base necessitate the use of detailed
lease stipulations or the deferral of decisions
beyond the time at which they are scheduled to
be made.

Although few tracts were included in a final EIS
for the recent lease sales without final unsuita-
bility determinations having been made, docu-
mentation of those determinations in the EIS was
not always sufficient to judge whether the sup-
porting data and analyses were adequate (e.g.,
a simple statement that “application of the un-
suitability criteria has been completed”). Further-

more, BLM made extensive use of the exemp-
tions/exceptions to the criteria, and of lease
stipulations intended to accommodate data in-
adequacy. For example, in the Green River-Hams
Fork region, application of criterion #15 (impor-
tant wildlife habitat) resulted in BLM imposing
lease stipulations that require the lessee to include
in the mining and reclamation plan the proposed
means of managing species habitat requirements
offsite during the mining process (4a). Sometimes,
as with hydrology, the stipulations can be far
more complex and specific (e.g., the Paonia D
Seam tract; see Box D). Lease stipulations can be
nothing more than an alternative means of defer-
ring difficult decisions to the mine plan stage (e.g.,
when the stipulations “flag” areas of concern or
require data collection and analysis). Such miti-
gation measures would not have to be used so
extensively if more complete data bases were
available (see section on “Mitigation Re-
quirements”).

Deferral of data collection to the activity plan-
ning stage does not necessarily mean that a tract
will survive the pre-lease planning process. Some
tracts with significant wildlife habitat, alluvial
valley floors, or other unsuitability conditions
have been “flagged” during land use planning,
and then dropped from further consideration for
leasing (or not included in the preferred alterna-
tive) when additional resource information col-
lected prior to the lease sale demonstrated un-
suitability (e.g., the Bitter Creek tracts in the
Powder River region and the Mud Creek and
North Trough tracts in Uinta) (10b;) 10c). Other
tracts that survived land use planning were re-
duced in size as a result of BLM’s considering an
unsuitability criterion after more resource data
became available during activity planning (e.g.,
Renners Cove in Fort Union) (8 b).

Deferral of decision making raises the question
of when during the tiered coal management proc-
ess is it most appropriate to assess the impacts
of coal mining. No consensus emerges as to the
role of pre-lease environmental analysis. Some
argue that unless a tract contains a “fatal flaw”
that would absolutely preclude mining, BLM
should flag potential problems to signal that ad-
ditional data need to be collected later in the
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process—either during activity planning or at
mine plan review. This supports current depart-
mental policy to let the marketplace determine
which tracts are desirable for leasing. Others
argue that if BLM does not have sufficient data
and analysis to make a fully informed decision
about the environmental compatibility of the po-
tential lease tract, then that tract should not be
offered.

The coal industry believes that the current proc-
ess for environmental review works. They argue
that few potential lease tracts contain “fatal flaws”
and those that do have been screened out dur-
ing land use planning by the unsuitability criteria
or the resolution of multiple-use conflicts. The
industry feels that the current process is appro-
priate because most areas (except for those with
fatal flaws) can be mined and reclaimed in an en-
vironmentally compatible manner; it is a ques-
tion of how much mitigation and reclamation will
cost—a decision which should be up to individual
companies, according to the industry.

Therefore, the industry believes that most final
decisions on environmental compatibility should
be made at the permitting stage, when the most
comprehensive data on environmental resources
and mitigation techniques are available. They
contend that the combination of mining and
reclamation plan review and approval, plus per-
mit conditions, post-permitting inspection and en-
forcement, and reclamation bonds, is sufficient
to ensure that leases are developed and re-
claimed in a manner compatible with environ-
mental laws and regulations.

Critics of the current leasing program recognize
that comprehensive data on environmental val-
ues are not available until the permitting stage,
but they believe that, if BLM were to perform its
data gathering and analysis functions adequately
(see discussion of Data and Analysis), then a larg-
er number of tracts—including areas that are con-
sidered environmentally sensitive, but may not
have “fatal” flaws-would be screened out dur-
ing land use and activity planning and the EIS
process than is currently BLM practice. They cite
the Otter Creek tracts in Powder River, and Atlan-
tic Rim in Green River-Hams Fork as examples.
Moreover, critics note that decisions during mine

permit review are more likely to impose miti-
gation requirements than to close areas to min-
ing, and that mine permit applications historically
have not been denied. They argue that all of these
considerations force them to seek either a polit-
ical or judicial resolution of disputes with BLM
over the adequacy of pre-sale data and planning.

State government views regarding the appro-
priate time to make decisions on environmental
compatibility vary. Some States have adopted an
environmental posture and agree that more tracts
(or portions thereof) should be eliminated earlier
in the process. Other States are more develop-
ment oriented, or want to make such decisions
themselves, and prefer that tracts be carried for-
ward and potential conflicts resolved through
mitigation measures developed by the State at the
mine plan stage. Wyoming officials pointed out
that besides participating on the RCTs, that State
has two other opportunities to screen out pro-
blem tracts—-when the company applies for an
industrial siting permit and when they apply for
a surface coal mining permit (10b).

The BLM believes that their current implemen-
tation of the tiered process is adequate. They note
that data on environmental conflicts necessarily
are incomplete prior to the submission of a mine
plan but that the leasing program (including RCT
activity) ensures that tracts which could not be
mined are not leased. BLM staff pointed out that
their regulatory mandate is to do the best job pos-
sible using available data. They acknowledge,
however, that in some instances, pre-lease anal-
ysis could be improved so that fewer decisions
are deferred. As a result, BLM places heavy reli-
ance on lease stipulations and the mine plan re-
view process to prevent the mining of any un-
suitable areas that make it through the pre-lease
screens.

It is clearly in the best interests of all partici-
pants in coal leasing to eliminate tracts that are
not minable as early in the process as possible.
However, issues such as reclaimability, air qual-
ity, and many hydrologic concerns, are, in many
instances, simply too complex to resolve prior to
leasing. The comprehensive detail of a mining
and reclamation plan and the specificity of the
baseline studies that accompany that plan pro-
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vide a better basis for informed decisions on such
concerns. The “red flag” approach to problem
identification at the pre-lease stage sends both
the regulatory agency and industry a signal as to
where some of the permitting difficulties may lie
and hence where more intensive data-collection
efforts will be necessary.

For most environmental issues, however, even
difficult decisions can be made pre-lease with less

REGIONAL

One of the most innovative aspects of the coal
management program established in 1979 was
the creation of the Regional Coal Teams. The
RCTs are BLM/State organizations made up of a
representative of the Governor from each of the
two States in a coal region, the BLM State Direc-
tor for each State involved, and the chairman,
who is a BLM State Director from a State outside
of the region. Thus BLM maintains a voting ma-
jority on each RCT. The RCT can have ex-officio
nonvoting members from other Federal land
management agencies such as the U.S. Forest
Service or Bureau of Indian Affairs, or from other
State agencies if the Governor so requests.

The RCTs play a role in policy formulation for
all aspects of the coal leasing program and pro-
vide specific recommendations on leasing deci-
sions to the Secretary of the Interior. The RCTs
consider and suggest policies or practices for re-
gional production goals and lease levels, tract
delineation, and site-specific analysis. Specific
recommendations, based on votes, are to be
made by the RCT on: tract delineation, adequacy
of site-specific analysis, tract ranking, tract selec-
tion, leasing levels, lease sale schedules, and the
development of alternatives for analysis in the EIS,
including selection of the preferred alternative
(see table 14). The views of any State member,
if different from the RCT decision, are to be doc-
umented, and alternative recommendations are
to be treated equally in the regional coal lease
sale EIS, which becomes part of the Secretary’s
final decision materials on the lease sale.

The RCT concept allows the States to partici-
pate in the leasing program on an ongoing basis

than mine-plan level information. Yet, in the cur-
rent program many of these decisions are de-
ferred to the mine plan due to lack of time, budg-,
et, and staff to evaluate them adequately prior
to leasing, or as part of overall departmental pol-
icy to allow the market to determine which tracts
are desired for leasing.

COAL TEAMS

as well as in a setting less formal than the Secre-
tarial consultation with the Governors required
under FCLAA. This ongoing participation is
strengthened by procedures allowing affected
State agencies to participate in site-specific anal-
ysis and tract ranking.

The role and the makeup of the RCTs are sup-
ported by the Governors of the participating
States. A recently proposed regulatory change
that would have removed recommendations on
the leasing level and the identification of the pre-
ferred alternative for the EIS from the purview of
the RCTs was strongly opposed by the States, and
was dropped.

The RCT framework also offers citizens of State
and public interest groups an authoritative forum
for expressing and discussing concerns. In some
instances, the RCT has served as a focus for public
participation. However, the public generally is
more familiar with the NEPA process than with
the RCTs, primarily due to the longer and better
publicized history of NEPA compared to the just
recently initiated Coal Teams. However, if the
RCT process were better understood, its poten-
tial for effective public participation may hold
greater promise than that of NEPA alone, because
the RCT’s activities span a greater breadth of the
coal program activities, one of which is the for-
mulation of the alternatives to be analyzed in the
EIS.

On several occasions, interested parties have
proposed expanding membership of the RCT.
Other Federal land management agencies have
sought to gain voting representation where their



Table 14.—Summary of Tract Rankings by Regional Coal Team, Green River-Hams Fork, Round I°

Ranking factors®

Tract Coal economics Environmental Social-economic Summary ranking Comments
Bell Hock .................. Médium High High State-high Logically part of larger tract. Leasing now
BLM-medium may commit development of the larger
tract.
Empire.................... Medium High High High (assumes rail Underground mine. Logical extension of
transportation) two adjacent mines. Could become
bypass tract if not leased.
Grassy Creek. .............. High High High High Small tract, possible set aside. No
particular problems evident.
Pinnacle................... State-reed/low High High State-high As delineated, contains 80 acres of sharp-
BLM-med/high  Low High BLM-med/low tail grouse habitat that was determined
“unsuitable” in land use planning.
Unsuitable area has since been deleted
from tract.
Danforthl.................. High State-medium High High (assumes rail Northeast part of tract may become bypass
BLM-high transportation) if not leased.
Danforhll................. High Medium State-medium Medium Cumulative impacts would be severe if
BLM-high Danforth Il were developed concurrently
with Danforth | and Ill, and the Colowyo
mine. Concern with wildlife impact if all
Danforth tracts are developed.
Danforhlll................. High State-medium High High About 30 percent of population resulting
BLM-high from Danforth tracts would be expected
to go to Meeker. Only tract in Rio
Blanco County to contribute to tax base
there.
Hayden Gulch .............. High State-low State-medium State-medium Significant wildlife range—more easily
BLM-high BLM-high BLM-high mitigated than Williams Fork Mountain.
High competitive interest.
Lay ... State-medium  State-low State-low State-low State ranked as least desirable of Colorado
BLM-high BLM-medium BLM-high BLM-high tracts because of transportation system
concerns. Possibility of population
impacts to Maybell. BLM believes
railroad will be extended from the east.
One of the most competitive tracts due
to its isolation from existing operations.
Alluvial valley floor divides tract.
Isles Mountain . ............ Medium Low State-medium Low High air quality impacts. (Assessment has
BLM-low since changed.) Low coal recovery.
Eagle habitat in sections 3, 10, 11.
Williams Fork Mountain . . . . . State-low/reed  Low Medium Low Relatively low coal yield. No railroad
BLM-medium access. Critical winter range area.
Rosebud ................... High Medium High High
MedicineBow . ............. High High/medium High High
Seminoell ................. High High/medium High High
RedRimM................... Medium/high Medium High/medium Medium (high if
leased with China
Butte)
ChinaButte . ............... High Medium High High

aj1 should P.noted that this is an extremely detailed summary of tract rankings.Few summaries break rankings down by subfactors or document disagreement between Federal and State RCT members.
High, medium, or low refers to desirability of leasing/development.

SOURCE: Bureau of Land Management, Green River-Hams Fork Final Environmental Impact Statement: Coal, vol. 1, August 19S0.
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interests are affected (e.g., the Forest Service
where federally owned coal underlies National
Forest Lands). Similarly, some groups have pro-
posed that affected Indian Tribes be given voting
membership (especially the Navajo in the San
Juan region). Representation by other constitu-
ent groups (e.g., industry, environmental orga-
nizations, local landowners) also might be con-
sidered. Such basic changes in the structure of
the RCTs would be difficult to negotiate. More-
over, it is possible that these interests could be
addressed adequately without voting member-
ship if the role of the RCTs were broadened to
cover the entire leasing process, and Task Groups
(or similar approaches) involving all interests were
used more frequently.

A broadened membership that included repre-
sentation from all interested parties would likely
result in a group that resembles the Oil Shale
Advisory Panel. While this panel has served as
a useful forum for the discussion of the broad
range of issues involved in oil shale development,
and such discussions have resulted in the focus-
ing of governmental and industry efforts on key
issues, it does not have the directed mandate and
stature accorded the RCTa.

Actions by RCTs

While the general mandate is the same for all
RCTs, there is some flexibility provided so that
approaches and decisions can be tailored to the
specific regions. For instance, with respect to the
ranking of tracts, the RCT can define the three
major factors (coal economics, impacts on the
natural environment, and socioeconomic im-
pacts) in terms appropriate to the region. Further,
these rankings can be adjusted to reflect locally
important considerations such as socioeconomic
impacts.

There is some variation in how the RCTs are
structured. For instance, Colorado has included
representatives from local communities as ex-
officio members of the RCT. Local concerns with
the socioeconomic impacts of coal development
as well as with other issues thus are presented
first hand. In contrast, Wyoming’s RCT member
conducts field investigations with all potentially
affected communities and then represents their
interests as part of the State’s position.

On the Federal side, coordination with other
land management agencies requires flexibility.
The Forest Service manages large areas of land
overlying Federal coal reserves in Utah, and the
synchronization of the two agencies’ (BLM and
the Forest Service) planning schedules might re-
duce conflicts between surface uses and mining.

Broadening the scope of RCT activities to cover
the entire coal leasing program, especially any
decisions made during land use planning that .
support leasing activities (e.g., application of the
unsuitability criteria), could improve the quality
of those decisions due to greater involvement of
knowledgeable State personnel and reduce the
potential for conflict between the States and BLM.
This could alleviate any controversy that may
arise when the land use planning decisions are
presented to the RCT at activity planning and later
stages. Involving the RCTs in land use planning
also would be consistent with BLM’s objective
of substituting Resource Management Plans
(RMPs) for updated or amended MFPs as the land
use plan. Since many of the State representatives
on the RCTs are from agencies with broad natu-
ral resources management responsibilities, broad-
ening the scope of the RCTs should not require
changes in State memberships.

However, expanding the role of RCTs would
involve greater commitments of technical staff
from BLM and State agencies. Providing addition-
al funds to support greater State involvement in
the RCT process would improve its effectiveness
(present Federal funding for State RCT activities
is limited to members’ travel expenses for attend-
ance at meetings). It is envisioned that most of
this support would be for technical staff assistance
to the State representative for analyzing pertinent
issues and preparing adequate documentation for
inclusion in the various coal management pro-
gram documents. Funding could be provided
‘through direct grants to the States, as part of the
coal management program budget, or in part
through existing grants for related activities, such
as the cooperative agreements for regulation of
coal mining on Federal lands (30 U.S.C. 1295).

RCT Task Groups

Other approaches have included formally or-
ganizing Task Forces to evaluate specific issues
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and report on them to the RCT. The San Juan Re-
gional Coal Team has established task forces on
several issues including the valuation of PRLAS
and BLM/BIA coordination of data collection and
unsuitability determinations on Indian lands. Be-
cause much of the coal land to be leased in New
Mexico is within PRLAS, the economic and envi-
ronmental consequences of processing the PRLAs
could be dramatically different compared to hold-
ing competitive lease sales. Although questions
and comments from the public are usually ac-
cepted during the task force meetings, notice of
those meetings may not be publicized as widely
as might be desirable for maximum public par-
ticipation.

Task groups also can be specific to individual
RCT members. For instance, the Utah Mineral
Lease Task Force (MLTF) was created by the Gov-
ernor of Utah and is composed of representatives
from all the State agencies (and their constituents)
whose programs are affected by or otherwise re-
late to coal leasing and development. In addition,
representatives from local communities affected
by coal development participate on an ex-officio
basis. Other interest groups that are involved in
the process include other affected Federal agen-
cies, the industry, environmental groups, and In-
dian tribes. The MLTF reviews all issues involved
with coal leasing and development from Utah’s
perspective, and makes recommendations to the
Governor as to Utah’s position on issues before
the RCT. A broad range of issues and interests
is considered by the MLTF including: evaluation
of the coal resource, mining and reclamation po-
tential, application of unsuitability criteria, and
socioeconomic impacts. The MLTF process also
helps to assure coordination and consistency be-
tween Federal lands actions and State and local
land-use plans, a requirement under FLPMA.

The MLTF is the focal point within the State for
developing a consensus on the issues and prob-
lems addressed and how the State’s perspective
is to be maintained within the context of the RCT
deliberations. The MLTF activities have been ex-
tended to cover the same types of considerations
involved in oil shale and tar sands development
and leasing.

Role of BLM Within the RCT

The BLM State Director has some discretion
with respect to the number of activities assigned
to the RCT for consideration and to the informa-
tion provided to the RCT. BLM personnel serve
as staff to the RCT, which ensures the RCT has
access to the same information available to the
Secretary and provides more resources than
would be possible if State agencies performed
RCT staff functions. However, the concerns of
State RCT members may be different from those
of Federal members, and concerns have been
raised about RCT/BLM staff not providing support
for positions different from those held by Federal
RCT members. Moreover, serving as RCT staff
does not carry any career incentives, which may
lead to work for the RCT being assigned a low
priority compared to other duties that are con-
sidered in merit evaluations.

The RCT as a Forum for
Public Participation

A wide range of approaches has been used to
involve the public in the RCT process. At one end
of the spectrum are the various task groups which
include a broad representation of interests. Ac-
tual participation in task groups provides an op-
portunity for substantive dialog among the par-
ties and a potential to forge a consensus (if not
an understanding) that will allow the leasing proc-
ess to proceed without challenge. At the other
end of the spectrum are those instances when
public participation was limited to an opportunity
to offer comments at the conclusion of a formal
RCT meeting. Such limited participation generally
is not considered meaningful or substantive and
is more likely to result in frustration with the leas-
ing program.

The RCT process also could be strengthened
by providing greater visibility to the team’s rec-
ommendations. This might be achieved by assur-
ing that recommendations are written and in-
clude supporting analysis and documentation as
well as the basis for support within the region and
how issues have been resolved; in short, the
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consensus developed. These recommendations
should be publicized widely in the affected coal
region and distributed to all individuals and
groups that are concerned with the program. Sim-
ilarly, more systematic procedures for involving

the public in the RCT processes and becoming
the focus for building consensus on program deci-
sions would increase the visibility of the RCT
recommendations.

PUBLIC PARTICIPATION

Public participation is an integral aspect of the
Federal coal leasing program, both in law and
under the present regulatory structure. In the
broadest sense, the term “public” is a collective
one which essentially encompasses all parties that
are not specifically tasked by Federal or State law
with responsibility for pre-lease planning. Thus,
the term includes private surface owners, Indian
Tribes, local governments, coal companies, elec-
tric utilities, academicians, environmental groups,
archaeologists, paleontologists, farmers, ranchers,
hunters, recreational participants, business own-
ers, and virtually any other interested group or
individual.

The importance of effective public participa-
tion is stressed in the laws-FLPMA and FCLAA-
and regulations that govern the program, as well
as in more general statutory mandates such as
NEPA. Yet a number of criticisms have been
raised about the number and scope of opportu-
nities for the public to address coal leasing related
concerns, the timing of those opportunities, the
relative ability of different segments of “the pub-
lic” to address their concerns, the quality of
documentation by BLM to enable the public to
evaluate pre-leasing decisionmaking, and the ex-
tent to which public participation is considered
by BLM.

public review and comment occurs essentially
in two discrete phases. First, the mandated in-
teragency patrticipation includes both Federal and
State agencies for which the program provides
distinct opportunities for review and comment.
This phase includes comment from agencies such
as the Forest Service and Fish and Wildlife Serv-
ice, as well as other agencies which do not have
land management responsibilities related directly
to coal leasing. Regulations require that BLM
coordinate, during the development of land use

plans, with other Federal agencies (e.g., Forest
Service), State and local governments, and Indian
Tribes (43 C.F.R. 1601 .4). During the develop-
ment of regional leasing levels or targets, the ad-
vice of Governors of the affected States must be
considered.

After tract selection and ranking, but before
adoption of specific lease sale schedules, consul-
tation with Governors and Indian tribes must take
place again. Under the August 1983 revisions to
the regulations, Interior is required to seek rec-
ommendations of the Governors of States af-
fected by lands proposed for lease and to accept
these recommendations if “they provide for a rea-
sonable balance between the National interest
and the State’s interest. ”

The second phase includes all groups and in-
dividuals who provide comment and review to
BLM as part of the series of public hearings which
are held specifically to solicit public input. While
public participation and consultation with par-
ties outside of the Federal Government are not
strictly environmental protection provisions,
several Federal laws have included them, in part,
in the belief that such activities are useful in de-
vising environmentally sound coal management
policies. Several opportunities for public partici-
pation are contained in land use planning regu-
lations. They require the publication of a plan-
ning schedule early in each fiscal year. When a
new RMP or an amendment or revision to a land
use planning document is begun, Federal Regis-
ter notice to the public is required, and BLM is
required to maintain a list of individuals and
groups known to be interested in land use plan-
ning and activities. Fifteen days notice is required
for public participation opportunities and a 90-
day comment period is initiated upon publica-
tion of draft EISs. The public is allowed to com-



Ch. 4—Planning and Environmental Assessment in the Federal Coal Leasing Program . 115

ment on the identification of issues at the be-
ginning of land use planning, and to review
proposed planning criteria, RMPs, and significant
changes made to the plans as the result of a
protest.

The 1979 regulations allowed the public to
comment at two points in the development of
activity planning and the setting of leasing levels,
and required that RCT analyses of production
goals be based, in part, on these comments. A
notice of intent to rank tracts was required in the
Federal Register and public comments on pro-
posed tract rankings had to be considered in re-
gional EISs. Under the 1982 revisions to the reg-
ulations, all of these public participation channels
were eliminated with the exception of the com-
ment periods required under NEPA after publica-
tion of draft EISs.

Public Understanding of the
Leasing Process

A basic obstacle to effective public participa-
tion is that the public generally does not fully un-
derstand the entire Federal coal leasing program,
including BLM’s pre-sale planning process. In
general, the basic purposes and goals of the
staged environmental review process are ill-
understood by those not actually participating in
it on a regular basis. The terms “land use plan-
ning, 7 “multiple-use tradeoffs,” “unsuitability
criteria,” “activity plan ning,” and others are con-
fusing, and by their very nature intimidating to
people who are not already familiar with the gen-
eral concepts. One major element of the coal
management program not understood by many
people is that the leasing of a tract by BLM is not
the last opportunity to evaluate potential effects
that may result from coal development. Many are
unaware of surface mining permit applications
and the level of detail with which mining and
reclamation plans address environmental
impacts.

The public’s desire to understand and partici-
pate in the Federal leasing process is hindered
by the fact that many States, which address ma-
jor issues, do not necessarily provide mechanisms
for the public to participate in all programs, such
as water rights. As a result, the interested public

tends to a certain extent to concentrate on the
opportunities in the Federal programs that are
available for them to address their concerns. As
a consequence, some of the information pro-
vided by the public may not be directly relevant
to BLM’s jurisdiction. In some instances this re-
sults in the appearance that BLM has failed to
consider public comments in making leasing de-
cisions; in others, public persistence has resulted
in BLM’s “jurisdiction” being expanded (e.g., wa-
ter rights issues in Uinta). This, too, is partially
explained by the public’s general lack of under-
standing about the planning process. Workshops
at the outset of each of the planning stages could
provide the public with a mechanism to be edu-
cated about the leasing process. Brochures that
describe the basic steps, goals and products of
the leasing process, and the means of public par-
ticipation at each step also would improve public
understanding. Periodic newsletters to inform the
public of upcoming activities and past decisions
would provide further explanation. All three of
these mechanisms—informational brochures, a
newsletter, and informational meetings—were
used in Fort Union Round | (3a).

Public input is more effective for all concerned
when it occurs as early in the process as possi-
ble. BLM sometimes receives insufficient public
input early on, particularly for cases in which the
public gets very involved in the later stages of the
decisionmaking process. In some instances, pub-
lic hearings go virtually unattended. Again, this
is due in part to the poor understanding that the
public has of the leasing process. The importance
of addressing concerns as early as possible is
generally not widely appreciated among the pub-
lic. However, even early effective participation
can be undermined by lack of continuity among
BLM personnel.

Others argue that the permitting stage has am-
ple opportunity for public concerns to be ad-
dressed in detail. In response, public interest
groups claim that when the land is already leased,
it is much harder to have decisions altered. In
addition, participation in the process at the mine
plan review stage is felt to be more difficult than
in pre-leasing stages.

BLM’s documentation on some of its pro-
cedures has been incomplete—another hindrance
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to the public’s participation in the process. Unless
the public can track specifically how a resource
use decision was made or an unsuitability cri-
terion applied, the ability to participate actively
in the process is diminished, and interested par-
ties are unable to determine whether BLM has
satisfied legal and regulatory requirements. Revi-
sions to the coal leasing program since 1982
changed the requirements for written documen-
tation of application of screens in land use (or
activity) planning. Without the more complete
documentation required by the earlier regula-
tions, public involvement in, and understanding
and evaluation of, BLM’s decision making proc-
esses has been impeded.

Existing documentation also has been criticized
as being too technical in the way it treats some
issues, yet, at the same time, being too general
and vague in not explaining the procedures that
were followed. Compounding this is the undue
length of some documents. Inconsistencies also
are a problem for outside reviewers. Even within
regions, the extent to which procedures are doc-
umented varies, and information in one docu-
ment may not be consistent with others.

The availability of planning and leasing docu-
ments also presents problems. In some instances,
documents such as MFPs are not published, or
public copies are not always at easily accessible
locations. Consequently, some interested parties
have been precluded from reviewing all of the
available documentation relevant to the pre-leas-
ing process. In other cases, the public must pay
to have documents copied, or file Freedom of in-
formation requests in order to obtain copies.

Assessment of impacts is issue driven in that
unless potentially affected members of the public
are tenacious, even through the stages of devel-
oping lease stipulations and other mitigation
measures, there is virtually no way to assure that
their concerns will be identified or addressed dur-
ing pre-lease planning. For example, some con-
tend that Unsuitability Criterion #7 (municipal
watersheds) is only applied if potentially affected
municipalities raise concerns. Differences in tract
rankings made in Uinta Round 1, as opposed to
Round 11, concerning leasing in the watershed of
Scofield Reservorr illustrate the effect that can re-

sult from the involvement of local government
entities. in this instance, tracts in close proxim-
ity to a municipal reservoir were dropped from
the preferred alternative in Round Il. However,
this was only done after municipalities voiced
concerns when tracts in even closer proximity to
the reservoir were leased in Round | (10c).

The period available for public review of doc-
uments on which opportunities for participation
are afforded may be significantly shorter than the
15-day notice period due to the time needed to
obtain documents. As a result, the review period
is often perceived as being too brief, which makes
it difficult for reviewers, who usually have other
commitments to their time, to provide comments.
In some instances, residents of affected areas do
not speak English. For example, in the San Juan
River region, a significant number of the residents
speak only Navajo. In that area, a Navajo-speak-
ing BLM employee traveled to Chapter Houses
to describe the leasing process to the residents,
and all testimony at public hearings was trans-
lated directly for Navajo attendees (6). Yet, even
for those who attend these meetings, cultural dif-
ferences may inhibit understanding of the proc-
ess and its effects on local residents. The quality
of public input suffers as a consequence of these
and other factors.

When given adequate opportunity, the public
has many times provided information to BLM that
has been useful to the planning process. Similarly,
pressure from the public has led in some cases
to BLM’s undertaking special studies on issues of
critical concern to the public, including air quality
in the Fort Union region, hydrology in Green Riv-
er-Hams Fork and Uinta-Southwestern Utah, and
cultural resources in the San Juan region. These
special studies generally have been acknowl-
edged by BLM as improving the quality of infor-
mation upon which environmental judgments are
made.

An example of the importance of public in-
volvement in BLM’s baseline environmental data
collection occurred in the powder River region.
A member of the public with the necessary
knowledge and expertise identified one of the
tracts proposed for leasing in Round Il as having
present within its boundaries a nesting area of
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a species of high interest to the State (Unsuitability
Criterion #1 5). Provision of this information to
BLM resulted in the designation of an area un-
suitable for mining around the nesting area.

Conversely, material provided by the public to
BLM has sometimes been ignored during deci-
sionmaking. For example, industry and State gov-
ernments provided information indicating the
proposed regional leasing levels were too high
in San Juan, Fort Union, and Uinta-southwestern
Utah. Only in San Juan, where the Regional Coal
Team concurred, were they adjusted downward.

One category of public involvement that is in
a large sense a special case is the degree to which
potential lessees participate in the collection and
sharing of coal resource and baseline environ-
mental inventory data, and obtaining surface
owner consent to data collection/research as well
as mining. A decision by a particular coal com-
pany not to share information with BLM makes
it possible for that company to delay a tract’s be-
ing offered for lease (see discussion of “Data and
Analysis”).

ENVIRONMENTAL ISSUES OF INDIAN TRIBES

In its efforts to involve a wide range of parties
in its study on the environmental compatibility
of the Federal leasing program, OTA included the
issues and concerns of Indian tribes whose reser-
vations are located near Federal coal tracts. Tribal
environmental issues and concerns pertain both
to the programmatic aspects of the leasing pro-
gram and to specific, substantive impacts that
would likely result from actual development of
the tracts. | those instances where tribal con-
cerns are primarily socioeconomic, these are
noted.

To assist in understanding more fully the nature
of tribal issues, this section first describes both
the geographical and administrative context of
the tribes as they relate to Federal coal leasing,
and then outlines both in a general and tribe-spe-
cific manner the environmental issues and im-
pacts that will or might be expected to result from
the leasing program. The potentially affected
tribes are shown in figure 18.

In addition to geographic proximity to Federal
coal lease tracts, Indian tribes are included in
both the FCLAA and FLPMA regulations as gov-
ernment entities that are to be consulted through-
out the course of Federal planning for both over-
all land use and particular activities (coal leasing).
Specifically, these regulations require BLM to
consult with Indian tribal governments during the
development of land use plans and, during the
activity planning stage, after tract selection and
ranking but before adoption of specific lease sale
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schedules. Apart from these regulatory provi-
sions, the Federal Government—and the Depart-
ment of the Interior in particular-bears a general
trust responsibility to Indian tribes.

In order to: 1) identify generic tribal environ-
mental concerns with BLM’s administration of the
Federal coal leasing program, and 2) present as
accurately as possible tribe-specific concerns
about environmental issues and/or impacts, each
of the potentially affected tribes was contacted
through telephone interviews and/or personally
at a Council of Energy Resource Tribes (CERT)
meeting in Denver, and the following questions
were posed:

+ If Federal coal lease tracts have been sold
or proposed for sale near your reservation,
was your tribe adequately consulted during
the various stages of the leasing process,
especially concerning the environmental
consequences of the proposed lease devel-
opment?

+ If a Federal coal lease tract is developed (now
or in the future) near your reservation, what
would you consider to be the principal envi-
ronmental issues and/or impacts?

* As presently constituted, is the Federal coal
leasing program adequate to ensure environ-
mental protection for your tribe through the
various stages of the leasing process? If not,
what changes should be made and during
what stage, comprehensive land use plan-
ning or activity planning?
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Figure 18.—Sketch Map Showing Approximate Locations of Idian Reseverations
Relative to Coal Leasing Regions
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concerning their responses to the first and third
questions listed above. First, even though BLM
generally has consulted tribes during the leasing
process, almost all tribes feel that this consulta-
tion has been inconsistent and inadequate dur-
ing land use planning, and has tended more to-
ward “notification” than “consultation” during
activity planning. Similarly, the tribes do not think
they have been provided with adequate informa-
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tion to support effective participation in decisions
or recommendations on leasing levels or lease
sales.

Another aspect of the consultation process is
BLM’s coordination through and use of the Bu-
reau of Indian Affairs (B IA, a sister agency of BLM
within DOI) to interact with the tribes. Discus-
sions with BIA officials at the Denver regional of-
fice and at local agency offices, and the responses
from the Tribes, indicate that BLM probably has
not taken full advantage of this interagency rela-
tionship, either as a means of obtaining data
needed to analyze potential impacts adequately
or as a way to assist the tribes in evaluating coal
lease tract decisions.

Second, all respondents agreed with OTA’s
finding that the Federal coal leasing program, as
expressed in the legislation and general regulatory
framework, is adequate to ensure environmental
protection, but that to be effective the program
must be implemented as originally intended. To
accomplish this, Indian tribes—as other interest
groups—-must be able to participate effectively
at key decision points.

In this context, a related issue pertains to the
Regional Coal Teams (RCTs) and the participatory
level to date by Indian tribes. Some tribes, in-
cluding the Navajo and Northern Cheyenne,
have been ex officio members on their respec-
tive RCTs, while others have had representation
on a BLM District Advisory Council. The Navajo
Tribe recently was recommended by the Gover-
nor of New Mexico to be a voting member of the
San Juan River RCT. A tribe’s involvement with
the Federal coal leasing program will and should
vary greatly depending on proximity to potential
lease tracts and to subsequent impacts caused by
expected development. Accordingly, it may be
useful to distinguish a tribe’s role on the RCT by
the same basis—tract proximity to a reservation
and magnitude of probable environmental and
socioeconomic impacts.

A final general concern of all tribes is the dis-
parity between the tribes and State and off-
reservation local governments in the availability
of funds to mitigate the adverse impacts of coal
development. Tribes generally do not receive a
share of Federal bonuses, rentals or royalties; can-

not collect severance, gross proceeds, or any
other taxes from mines not located on reserva-
tion lands; and have virtually no independent tax
base of their own on which to draw.

Tribe-Specific Environmental
Issues/Impacts

The following summaries present the key con-
cerns of potentially affected tribes as expressed
to OTA; independent evaluation of these con-
cerns was beyond the scope of this report. The
environmental and other impacts listed reflect
each tribe’s own priorities, unless otherwise in-
dicated.

Fort Union Coal Region

THREE AFFILIATED TRIBES
(FORT BERTHOLD RESERVATION)

Federal coal lease sales have been held recently
in areas near Fort Berthold, the most recent be-
ing the September 1983 Fort Union sale.

Consultation: The tribes were directly con-
sulted by BLM concerning both the environmen-
tal consequences of leasing and the subsequent
lease development.

Environmental Issues/Impacts:

1. Air Quality. Concerns include increases in
TSP, S0,, NO,, and visibility reduction. An in-
direct economic impact may result from the reser-
vation’s location near Theodore Roosevelt Na-
tional park, which has a Class 1air quality
designation; as nearby Federal coal lease tracts
are developed, air quality increments could be
used up and the likelihood that tribal coal can
be developed in an environmentally compatible
manner would be reduced.

2. Water Rights (water quantity or supply). Not
only is coal development often water intensive,
but the State manages the water use permitting
process.

FORT PECK ASSINIBOINE AND SIOUX TRIBES

Fort Peck Reservation is located approximately
30 to 50 miles north of proposed Federal coal
lease tracts in the Montana portion of Fort Union.
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Consultation: The tribes do not feel they were
consulted adequately prior to the draft EIS; the
draft EIS in July 1982 was perceived by the Tribes
as their first formal notification, and they were
consulted again in March 1983 regarding the pro-
posed leasing decisions on tracts to be offered
later that summer. Most importantly, the tribes
commented that not enough information was
provided to allow them to estimate the environ-
mental effects of the proposed leasing alterna-
tives, and that which was disclosed warranted
only minimal additional coal leasing.

Environmental Issues/Impacts:

1. Air Quality. Air pollution from lease devel-
opment could degrade reservation air quality, in
some instances exceeding the Class 1 increments
(Fort peck Reservation has been designhated a
Class 1 air region under the Clean Air Act).

2. Wildlife. Migratory wildlife on the reserva-
tion may suffer as a result of habitat degradation
south of the reservation.

3. Socioeconomic. The large influx of workers
would strain available resources, at the expense
of tribal and other local residents.

Powder River Coal Region
NORTHERN CHEYENNE TRIBE

In the view of the tribe, location of the reser-
vation in the virtual center of the Powder River
coal tracts, as well as the magnitude of surround-
ing coal mines/conversion facilities (existing and
proposed), has and will likely continue to create
significant adverse environmental and socioeco-
nomic impacts. This situation, and the specific
factors listed below, place the tribe in a nearly
unique situation vis-a-vis the Federal coal leas-
ing program.

* major north-south and east-west highway
corridors (for both commuter and service
traffic to/from mining and conversion facili-
ties) bisect the reservation;

* rail lines for coal transport are proposed
along Tongue River on eastern reservation
boundary;

+ reservation designated as Class 1 Air Quality
Region in 1975, prior to current Federal coal
leasing program;

® the tribe has its own significant coal re-
sources, but has chosen to delay develop-
ment because of lack of tribal control over
development; and

¢ finally, unlike some reservations, Northern
Cheyenne’s is indeed “home” to its mem-
bers (85 percent of on-reservation popula-
tion is Northern Cheyenne, and 99 percent
of surface used by tribal members).

Accordingly, the tribe contends that the im-
pacts from the increased population associated
with intensive coal development will continue to
add significant environmental and socioeconom-
ic impacts on already stressed tribal public facil-
ities, services, and environs. The Northern Chey-
enne do not feel that, historically, they have had
an equal opportunity to participate in off-reserva-
tion workforce and commercial ventures, nor
does the tribe share the substantial and other tax
revenues that will be available to State and local
governments to mitigate impacts of coal devel-
opment.

Consultation: The Northern Cheyennes are not
categorically opposed to Federal coal develop-
ment surrounding their reservation. Rather, the
tribe’s principal concern is that, as required by
law, the development be undertaken with a sen-
sitivity to the social, economic, and environ-
mental impacts on all local communities, includ-
ing the Northern Cheyenne. As presently
formulated, Federal coal leasing portends uni-
formly negative consequences for the Northern
Cheyenne Tribe in their view. Further, the tribe
has found BLM’s consultation effort, its analysis
of impacts during activity planning, and its con-
sideration of mitigation measures (e.g., lease
stipulations) to be inadequate. A prime example
cited by the tribe is the EIS prepared for the 1982
Powder River sale, which gave little or no rec-
ognition to the combined environmental/socio-
economic impacts noted in this section. When
BLM refused to consider any modifications in the
1982 sale, despite a substantial tribal effort to
demonstrate the defects in its formulation, the
tribe filed Northern Cheyenne v. Watt, which is
currently pending (16).

Additionally, although an ex-officio member of
the Powder River RCT, the tribe noted that it has
limited resources to participate meaningfully and
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perform adequate analyses of lease sale propo-
sals. For the Powder River Round 2 sale, the tribe
has increased its own participation substantially,
including the formulation of lease stipulations to
mitigate adverse impacts and ensure that the tribe
benefits from the positive effects of the surround-
ing coal development. Finally, the tribe contends
that BLM-BIA coordination has been largely a tok-
en relationship, not taking full advantage of the
BIA’s trust relationship with the tribe.

Environmental Issues/Impacts:*

1. Socioeconomic. Because of the tribe’s par-
ticularly vulnerable economic situation and prox-
imity of the reservation to the lease tracts, socio-
economic impacts are the most serious concern
of the tribe; public services/facilities most likely
to be heavily affected are roads, recreation facil-
ities, traffic control, law and order, health care,
and housing. At the same time, absent special
measures, the Northern Cheyennes will not share
in the substantial revenues available to off-reser-
vation governments to mitigate adverse impacts
(e.g., royalties, severance taxes), and may not
have an opportunity to participate in the econom-
ic benefits of surrounding development. For ex-
ample, absent a binding obligation to employ
Northern Cheyennes (e.g., via lease stipulations),
off-reservation coal operators have not made a
special effort to do so. At Colstrip, 10 miles north
of the reservation, Montana Power Co. ’s gener-
ating plants are subject to a binding employment
preference which has gained a significant num-
ber of jobs for tribal members. But at the adja-
cent Colstrip mine, where there is no such pref-
erence, the Northern Cheyenne feel they have
been given only minimal consideration in the fill-
ing of over 500 jobs.

2. Air Quality. Given the reservation’s Class 1
designation, the tribe is concerned with fugitive
dust from mining activities and other impacts
from conversion facilities; it also considers the
current BLM air quality analysis for the Powder
River Round Il sale to be inadequate, not ac-
counting for cumulative air quality impacts in es-
tablishing the EIS baseline. Finally, the tribe is

*Not prioritized by the tribe.

concerned that air quality increments in the re-
gion are being usurped from the tribe’s own use.

3. Water Quality. Aquifer interception and con-
tamination from mining activities could affect
tribal water supply (largely wells). Surface water
pollution of the Tongue River is another concern.

4. Wildlife. Migration routes of wildlife mov-
ing onto reservation are being disrupted, affect-
ing tribal residents’ food supply (60 percent of
the tribe supplements their food from this source).

5. Historic and Burial Sites. Many are located
off-reservation, and could be disrupted or de-
stroyed.

CROW TRIBE

Both the northeastern and southeastern bound-
aries of the Crow Reservation are located near
Federal coal lease tracts (Colstrip, Spring Creek,
and North/West Decker) and existing coal mines
and conversion facilities. In addition, an active
coal mine is located in a ceded area at the north-
eastern border of the Reservation, and another
mine in the southeastern portion of the Reserva-
tion, Youngs Creek, is slated to begin operation
in 1986.

Consultation: The tribe has expressed con-
cerns on two counts with respect to BLM con-
sultation: 1 ) lack of tribal involvement in the de-
velopment of the land use plans and specific lease
sale schedules, and 2) failure to factor the tribe’s
coal reserves into the regional baseline and
follow-on analyses for both environmental and
socioeconomic impacts on the tribe. Also, the
tribe noted a virtual lack of any mention and/or
analysis of environmental impacts on the Crow
Reservation in the powder River Round | lease
sale EIS.

Environmental Issues/Impacts:

1. Air Quality. Pollution could be significant,
especially if second- and third-level mining de-
velopment scenarios (large-scale strip mining of
coal and related conversion facilities—power-
plants and synthetic fuels) occur in the region.

2. Water Quality/Quantity. The major concern
is pollution of tributary streams on or adjacent
to the reservation.
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3. Socioeconomic. A mass influx of workers/
families from intensive regional coal development
would result in an overall degradation of quality
of life and place additional stress on already
strained public facilities/services and infra-
structure.

Green River-Hams Fork Region

THE WIND RIVER TRIBES
(SHOSHONE AND ARAPAHOE)

Currently not involved and/or near any Feder-
al coal lease tracts; they may also more properly
be placed in Powder River Region, but their status
or level of involvement would not change.

Uinta-Southwestern Utah Coal Region

UTE INDIAN TRIBE
(UINTAH AND OURAY RESERVATION)

The southern boundary of the Uintah and
Ouray Reservation is approximately 25 miles
north of the northernmost Federal coal lease
tracts in this region. These are underground mine
tracts with limited development, and are sepa-
rated from the reservation by a major canyon.
Although it is not clear that the tribe would sus-
tain any serious environmental impacts from de-
velopment of these tracts (because of the topo-
graphic and other physiographic characteristics),
the tribe nonetheless felt it should have been con-
sulted.

Consultation: The tribe was never contacted
during the leasing process. According to BLM, this
was because the nearest tracts are limited devel-
opment, and because wildlife mitigation routes,
hydrologic drainage, job availability, etc.,
historically have not crossed the canyon in
between.

Environmental Issues/Impacts: Air quality, wa-
ter quality/quantity, wildlife, and socioeconomic
impacts were listed as the tribe’s priorities.

San Juan River Coal Region*

As noted elsewhere in this report, a myriad of
circumstances and Federal land management de-
cisions have affected the environmental compat-

*Note: In the San Juan region, only the Navajo Tribe and the
Pueblos of Laguna and Acoma responded to OTA’s questionnaire.

ibility of coal leasing in the San Juan region, not
the least of which concern Indian tribes. For ex-
ample, the Navajo-Hopi relocation effort, the lit-
igation by Navajo allottees regarding surface own-
er consent and coal ownership, tribal cultural
concerns, and PRLA disposition have had a di-
rect bearing on the current status of the San Juan
leasing program and corresponding environmen-
tal impact assessments.

Moreover, as with tribes elsewhere, environ-
mental impacts and socioeconomic disruption
will heavily affect the San Juan Region tribes if
the leasing program is hot more sensitive to tribal
concerns. Even though economic considerations
of coal leasing and development are a mixed
blessing: some tribal members will feel new jobs
are a benefit; others will feel that the costs of
relocation, destruction of sacred sites, loss of graz-
ing lands, adverse air and water quality impacts,
and loss of ambience (solitude, intrusion by out-
siders, etc. ) will outweigh any economic return.
These and other particular environmental con-
cerns of individual tribes in the San Juan Basin
are presented below.

PUEBLO OF LACUNA

Competitive Federal coal lease tracts (Chico
Wash South, Lee Ranch East-Middle-West) are
located approximately 25 to 30 miles northwest
of the Reservation.

Consultation: The Pueblo does not feel it was
consulted adequately in the initial phases. The
Pueblo noted another concern-that they be kept
informed of any agreements related to Federal
coal leasing that are executed among the various
Federal agencies—BLM, BIA, BOM, et al.

Environmental Issues/Impacts:

1. Archaeological sites, e.g., Chacoan Oultliers.

2. Groundwater-aquifer interception and
groundwater recovety.

3. Air Quality.

THE NAVAJO TRIBE

The tribe is heavily involved in the San Juan
coal leasing program in a number of ways:

. proximity to several competitive coal lease
tracts;
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. the large quantities of coal underlying tribal
lands;

. the Navajo-Hopi relocation effort, which also
encompasses the Paragon Ranch issue;

. the disposition and legal validity of PRLAsS;

. water rights and appropriation levels for the
basin; and

. surface ownership by Navajo Tribal mem-
bers where some of the leasing activities will
occur.

These and other issues point up the integral role
that the Navajo Tribe should play in the imple-
mentation of the Federal coal leasing program in
the San Juan Basin. Many of the areas to be leased
are occupied and used by tribal members, and
they have several legal claims pending to much
of the coal and surface involved.

Consultation: Tribal concerns here center
around: 1) inadequate consultation during land
use planning, and more importantly, 2) the lack
of time and relevant information during activity
planning to participate effectively on issues con-
fronting the tribe. Regarding the latter, the most
recent example pertains to the perceived inade-
quacy of the public hearing process-timing and
location(s)-for the second San Juan draft EIS
(BLM held the hearing in Farmington, N. Mex.,
the closest town to the Navajo residents that
would be affected most by leasing). The tribe told
BLM that the proposed hearing process would
most certainly preclude Navajo concerns from
being heard and addressed. Finally, regarding
participation in the San Juan RCT, the Navajo
Tribe currently is an ex officio member, and
recently was recommended by the Governor of
New Mexico to be a full, voting member in rec-
ognition of the tribe’s unique role and situation
in the Basin. However, the Director of the BLM
has rejected this recommendation.

Environmental Issues/Impacts*:

1. Socioeconomic. These impacts are of utmost
concern to the tribe: the relocation plan for Nav-
ajo families affected by PRLAs is inadequate
and/or unacceptable in terms of compensation,
cultural implications, replacement of grazing

*Not prioritized by the tribe.

lands, destruction of sacred sites, overall ambi-
ence, and relocation of graves; the economic
benefits of added coal development probably wil
not accrue to the Navajo people; and the impacts
from an influx of people will result in housing
shortages, increases in crime and alcoholism, and
a deterioration in law and order. All of these in
turn will adversely affect the Navajo lifestyle.

2. Reclamation and Revegetation. The tribe
finds the second draft EIS still inadequate on this
issue; loss of grazing land from proposed min-
ing activities is not estimated, nor do they feel
the issues surrounding reclaimability were ad-
dressed adequately, such as a specific, compre-
hensive reclamation plan, treatment of toxic ma-
terial, top soil preservation, and irrigation needs.

3. Water Quality and Quantity. Tribal concerns
center around the availability of the estimated
52,000 acre-feet annual water requirement for the
proposed mining and related conversion facili-
ties on lease tracts (notwithstanding the current
scarcity for existing domestic, irrigation, and live-
stock demands), and the possibility of a new town
in the region. Other water quality impacts include
groundwater interception and/or the recharge
levels of aquifers currently supplying water to
many tribal lands. Finally, the tribe is concerned
that water quality may be impaired because of
the increased coal development activities nearby.

4. Cultural, Archaeological, and Paleontologi-
ca/ Resources. The Navajo Nation strongly be-
lieves that comprehensive inventories of these re-
sources must be undertaken before decisions are
made to implement the leasing plan. Otherwise,
Navajo graves and sacred sites, and the rich di-
versity of significant archaeological and paleon-
tological resources in the region will be irretriev-
ably lost, not only to the tribe but also to society
in general. The tribe points out further that the
second draft EIS does not address relocation/res-
toration of sacred areas and gravesites, and con-
tends that it does not include adequate salvage,
recovery, and preservation plans for the ar-
chaeological and paleontological resources.

5. Air Quality. The tribe feels that several as-
pects of adverse impacts on regional air quali-
ty—fugitive dust, smog, sulphur dioxide, nitrogen
oxides, etc.—have not been adequately analyzed
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in the leasing process. Moreover, in the second
draft EIS, cumulative air quality impacts have not
been properly considered, whether from existing
mining activities, existing and proposed railroads,
oil and gas fields, or other powerplants/projects
in the basin. Finally, specific mitigation measures
for air pollution are not fully addressed in the draft
EIS or other leasing documents, according to the
Navajos.

6. Noise and Vibration. The tribe does not think
that adverse impacts on people, livestock, and
wildlife from both noise and vibration, as well as
damage to fragile archaeological/paleontological
resources from blasting, have been quantified
adequately. Furthermore, in their view, mitigation
measures, such as lease stipulations, have not
been developed satisfactorily to either eliminate
or minimize these problems.

7. Fish and Wildlife. According to the tribe, the
information provided to date in draft EISs and
other BLM documents does not adequately de-
scribe the baseline, especially threatened and/or
endangered species that could be affected by the
proposed leasing actions. The tribe suggests that
mitigation measures also should be included.

8. Visual. The visual quality of the region could
be degraded by increased urbanization in existing
communities, mining operations and surface con-
version facilities, improved or extended access
roads, and various rights-of-way. The tribe’s key
concerns include the scenic quality of the land-
scape and possible destruction of some unique
geological formations and wilderness areas.

PUEBLO OF ACOMA

Several competitive Federal coal lease tracts—
including Lee Ranch East, Middle, West and
Divide-are located approximately 30 to 50 miles
north of the Acoma Pueblo.

Consultation: The Pueblo has indicated that
they were not consulted about the leasing proc-
ess. (According to BLM, this is due to the Pueblo’s
distance from potential lease areas and interven-
ing topographic features.)

Environmental Issues/Impacts: Water avail-
ability is the chief concern of the Pueblo; another
is the need for an adequate reclamation program.

LEASING ON SPLIT ESTATE AND CHECKERBOARD LANDS

Under the original homestead laws, ranchers
and farmers were granted both the surface and
mineral rights to their lands. After significant
homesteading had occurred in North Dakota and
Montana, laws were changed around the turn of
the century to allow the Federal Government to
retain the mineral estate, and subsequent home-
steaders only acquired the surface estate, which
resulted in what is known as “split estate” owner-
ship (see fig. 19).

Similarly, the original railroad land grants in
these areas led to a “checkerboard” pattern of
ownership, with alternate sections of land (640
acres) owned by the Federal government and rail-
road companies respectively (see fig. 20). In some
cases (primarily Fort Union) the checkerboard
ownership pattern only exists subsurface, and that
pattern and split estates may both affect leasing

situations. Checkerboard ownership is most prev-
alent in the Fort Union Coal Region, the north-
ern portion of the Powder River region, and the
Wyoming portion of Green River-Hams Fork.
Split estate lands also exist in the San Juan River
region, in which a significant fraction of the Fed-
eral coal underlies Indian surface. Surface owners
include individual tribal members, BIA, or the
Navajo Nation. Finally, as noted earlier in this
chapter, conflicts over land use planning, impact
significance, and leasing decisions have arisen
where Federal coal underlies lands managed by
the Forest Service (and other Federal surface
management agencies), although this is not le-
gaily a split estate situation.

The extent of split estate lands in Western coal
regions is illustrated by the fact that there are 9.7
million acres of recoverable Federal coal reserves
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Figure 19.—Example of Split Estate with Predominantly Private Surface and Federal Coal
(Ash Creek tract, Western Powder River area)
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Figure 20.-Example of Checkerboard Ownership Pattern of CoalResources
(Meridian tract, Fort Union region)
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in the six principal Western coal States, of which
6 million acres underlie private surface. However,
the geographic distribution of split estates varies
widely. At one end of the spectrum, in the North
Dakota portion of the Fort Union Coal Region,
virtually all (99.5 percent) of the federally owned
coal is overlain by non-Federal surface, while in
the Montana portion, over 90 percent of the Fed-
eral coal is beneath non-Federal surface (8 b). At
the other end of the spectrum, the Uinta-South-
western Utah, much less (20 percent) of the fed-
erally owned coal underlies non-Federal surface
(see table 15).

These ownership patterns can affect the devel-
opment potential of both Federal and non-Fed-
eral coal resources. For example, due to the need
to form logical mining units and avoid bypass
situations, BLM estimates that 42 percent of the
total coal reserves in Fort Union could not be de-
veloped without the leasing of Federal coal be-
cause of the combination of checkerboard own-
ership and split estate (8 b). The proportion of total
resources dependent on the leasing of Federal
coal in Powder River and Green River-Hams Fork
is 16 and 27 percent respectively (2; 4a; 4b).

A major concern with planning and environ-
mental assessment in the coal leasing program
is the difficulty in implementing the program in
areas of predominant split estate and/or checker-
board ownership, compared to those areas with
significant Federal surface ownership. The stat-
utes and regulations defining the program pro-
vide limited guidance for implementation in geo-
graphic areas sensitive to the type and extent of
Federal ownership. An abbreviated planning
process, called the land use analysis, is suggested
for split estate leasing, but in practice land use
analyses are indistinguishable from updated or
amended MFPs. These and other uncertainties
about how to implement the program on split es-
tate lands results in a lack of definition as to the
authority carried by land use plans, lease stipula-
tions and other mitigation requirements, and en-
forcement of the mining and reclamation plan on
those lands.

Split estate lands pose substantial land manage-
ment problems for BLM, yet resolving these prob-
lems ranks low in the competition for agency

funds and manpower compared to surface own-
ership management responsibilities. Data collec-
tion on private surface typically is not pursued
aggressively by BLM. In some instances, data
have been withheld by surface owners (or BLM
has been denied access to the surface to collect
data), either to facilitate leasing by avoiding the
discovery of problems, or to force a tract to be
dropped from the lease process due to lack of
data. In other cases, leasing on split estate lands
has been foreclosed because insufficient time was
available during pre-lease planning to obtain the
numerous surface owner consents needed in
these areas.

On the other hand, data collection and analy-
sis have been more extensive where the Secretary
has a continuing responsibility with respect to the
private surface estate. This is the case with Indian
lands (lands held in trust) outside the boundaries
of the reservations (e.g., the BLM/BIA interagency
agreement concerning lands in the San Juan
region).

Data collection actually can be facilitated on
checkerboard lands. If the railroad company has
undertaken inventories on its land, those data will
help BLM narrow the issues and focus their land
use planning. However, if the company data are
not shared with BLM, the same planning prob-
lems can arise with checkerboard lands as with
split estate (see discussion of Burns Creek tract
in section on “Data and Analysis”).

There is substantial concern within BLM regard-
ing land use planning on private surface when
the only Federal interest is the mineral estate, or
when the Federal surface is intermingled with pri-
vate surface. The concern focuses in part on
whether or not the authority exists for BLM to en-
force mitigation measures on private surface
lands, not only during mining and reclamation,
but also after reclamation in terms of being
assured that the approved post-mining land use
will be maintained following release of the rec-
lamation bond. if it is found that such authority
does not exist, the flexibility to choose between
mitigating impacts versus declaring areas unsuit-
able for mining is constrained substantially.

Post-mining land uses on split estate lands are
of particular concern where those lands remain



Table 15.—Ownership of Surface and Coal Resources in Five Western Coal Management Regions~ (in acres

Federal surface/ Percent Federal surface/ Percent  USFS surface/  Percent  USFS surface/  Percent State surface/ Percent

Region Federal coal’ of total non-Federal coal’of total Federal coal of total non-Federal coal of total Federal coal of total
Fort Union: 31,680 1.0% 2,260 - 2,890 - 0 - 14,320 -
North Dakota................. 800 —d 0 - 2,890 - 0 - 3,640 -
Montana..................... 30,880 2.5% 2,260 - 0 - 0 - 10,680 1.0%
Power River: 584,331 9.5% 1,891 - 490,501 7.9% 8,160 - 45,608 1.0%
Montana..................... 193,430 10.3% 60 - 434,515 23.1% 3,120 - 21,190 1.1%
Wyoming..................... 390,901 9.8% 1,831 - 55,986 1.4% 5,040 - 24,418 1.0%
GreenRiver-Hams Fork: 1,179,740 43.9% 4,840 - 2,220 - 640 - 6,012 -
Wyoming ........coeeennn. ,. 1,124,370 51.8% 960 - 160 - 0 - 2,732 -
Colorado ..................... 55,370 10.8% 3,880 1.0% 2,060 - 640 - 3,280 1.0%
Uinta-Southwestern  Utah: 765,630 45.5% 6,640 - 384,270 22.9% 1,040 - 4,680 -
Colorado..................... 230,730 40.8% 2,680 - 94,980 16.8% 0 - 0 -
Utah........................ 534,900 47.9% 3,960 - 289,290 25.9% 1,040 - 4,680 -
San Juan River: 1,219,770 48.4% 27,040 1.1% 62,650 2.5% 3,140 - 27,190 1.1%
Colorado..................... 34,470 12.6% 120 - 55,620 20.3% 3,140 - 2,910 1.1%
New Mexico . . ................ 1,185,300 52.8% 26,920 1.2% 7,040 - 0 - 24,280 1.1%

Table 15.-Ownership of Surface and Coal Resources in Five Western Coal Management Regions®(in acres)(continued)

State surface/ Percent Private surface/ Percent Private surface/ Percent Other surface/ Percent Other surface/c Percent Total coal

Region non-Federal coal of total Federal coal of total non-Federal coal of total Federal coal’ of total non-Federal coal of total  resource
Fort Union: 111,080 3.0% 1,205,740 32.2% 2,263,470 60.4% 91,580 2.4% 27,450 10% 3,750,470
North Dakota . ....... 44,600 1.8% 711,160 28.3% 1,643,250 65.4% 79,860 3.2% 26,170 1.0% 2,512,370
Montana............ 66,480 5.4% 494,580 40.0% 620,220 50.1 % 11,720 1.0% 1,280 — 1,238,100
Powder River: 473,099 7.7% 3,814,722 61 .7% 720,166 11 6% 70,837 1.2% 32,203 — 6,185,532
Montana............ 107,980 5.8% 1,046,895 55.8% 443,560 23.6% 2,470 - 2,960 - 1,877,651
Wyoming............ 365,119 9.2% 2,767,827 69.5% 276,606 6.9% 68,367 1.7% 29,243 — 3,985,338
Green River-Hams Fork: 102,764 3.8% 330,575 12.3% 1,029,655 38.3% 29,648 1.1% 160 — 2,686,254
Wyoming. ........... 57,134 2.6% 56,235 2.6% 912,860 42.0% 17,883 1.0% 40 — 2,172,374
Colorado............ 45,630 8.9% 274,340 53.3% 116,795 22.7% 11,765 2.3% 120 - 513,880
Uinta-Southwestern  Utah: 74,590 4.4% 285,410 17.0% 143,290 8.5% 15,320 1.0% 400 — 1,681,270
Colorado............ 8,190 1.5% 180,070 31 .9% 44,360 7.9% 4,160 1.0% 0 - 565,170
Utah............... 66,400 6.0% 105,340 9.4% 98,930 8.9% 11,160 1.0% 400 — 1,116,100
San Juan River: 160,620 6.4% 273,570 10.9Y0 183,220 7.3% 430,080 17.1% 133,500 5.3% 2,520,780
Colorado............ 22,220 8.1% 68,950 25.2% §4.840 31.08%) 680 - 1,120 - 274.060
New Mexico . ... ... .. 138,400 6.2% 204,620 9.1% 98,380 -4.4% 429,400 19.1% 132.380 5.9% 2,246,720

Ainnindas Known Recoverable Coal Resource Areas (KRCRAs) defined as of March 1978.

Dincludes BLM-administered and other public domain lands, excluding National Forest lands.

Cincludes Bankhead-Jones acquired lands, Federal withdrawn lands (e.g., military reservations), and Indian lands.
d:-_»» indicates less than 1 percent.

SOURCE: Bureau of Land Management, Final Environmental Statement Federal Coal Management Program, 1979.
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undeveloped. For example, in North Dakota, a
high proportion of the split estates contain wood-
land (woody draws) and wetland habitats essen-
tial to wildlife (including native prairie lands).
These areas generally were the last homesteaded
due to their low agricultural potential. Wildlife
biologists have expressed concern that mining on
such lands will relieve the pressure, after bond
release, to maintain the lands in their natural state
or, alternatively, that they will be more suitable
for agricultural development after mining (9). The
potential for changes in post-mining land use is
high enough that it has led coal companies to
question the rationale for rigid reclamation stand-
ards on split estate lands. In addition, Federal
agency personnel and environmental groups that
fought for high reclamation standards also have
expressed concern over the possibility that min-
ing these lands could speed up the process of
wildlife habitat destruction unless there is some
guarantee that they will be returned to pre-mining
land uses.

Furthermore, the current practice in areas
where split estate ownership predominates (e.g.,
North Dakota) is for the coal company to pur-
chase all of the surface that will be affected by
mining, and then sell it in one block after bond
release. As a result, leasing in split estate and
checkerboard areas is more likely to be noncom-
petitive. Moreover, this lack of continuity in sur-
face ownership adds to the potential for changes
in post-mining land use. It also means that the
company involved is more likely to be concerned
about the leasing of that area than about regional
leasing levels in general.

BLM’s concerns are compounded by the basic
lack of understanding about split estate leasing
by the public and interest groups, who expect
the Federal land management process to be im-
plemented in a uniform manner for all Federal
coal. In many split estate situations, however,
land use, unsuitability, and mitigation decisions
typically are deferred to the State permitting
authority. While such deferrals may be necessary
to obtain data of “mine plan detail” to make a
final decision, or to reflect the role of States and
local governments in land use decisions, they

tend to exacerbate the uncertainty concerning
the eventual effectiveness or adequacy of the coal
leasing program on split estate and checkerboard
lands.

An additional problem arises because the Fed-
eral coal management program does not provide
for surface landowners to be represented in the
process once they have given consent to mining,
unless their contracts with the lessee so specify.
This lack of representation may extend through
the activity planning process into mining and
reclamation, and contributes to the uncertainty
about reclamation standards for post-mining land
uses on split estate and checkerboard lands.

The split estate situation also lends itself more
to the application of multiple-use tradeoffs to re-
solve environmental problems rather than the un-
suitability criteria. For instance, for criterion #17
(watersheds) to apply, Federal lands must be
committed by the surface management agency
to use as municipal watersheds. Where the Fed-
eral Government does not own the surface, this
criterion cannot be used to protect watersheds.
However, BLM has discretionary authority to ex-
clude watersheds from leasing or impose mitiga-
tion measures under the multiple-use screen. Wa-
tersheds for community water supplies in both
Utah and North Dakota were protected through
the multiple-use screen rather than through un-
suitability criterion #|7 due to split estate owner-
ship (10c; 8b). While this provides flexibility for
BLM in dealing with such situations, it also tends
to create uncertainty about BLM’s ability to pro-
tect watersheds and other resource values on split
estate lands.

Options for resolving the uncertainties about
planning and environmental assessment in sup-
port of coal leasing on split estate and checker-
board lands include redefinition and the estab-
lishment of procedures for land use analyses, and
the preparation of joint Federal-State Resource
Management Plans (RMPs) in order to better as-
sure full evaluation of resource tradeoffs on non-
Federal lands. These options are discussed in
chapter 2.
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COAL EXCHANGES

The Department of the Interior’s coal manage-
ment regulations allow the Secretary to pursue
coal lease exchanges when “coal exploration, de-
velopment and mining operations would not be
in the public interest on an existing lease or
preference right lease application or portion
thereof” (43 C.F.R. 3435.1). The purpose of these
regulations is “to shift the impact of mineral oper-
ations from leased lands or portions of leased
lands to currently unleased lands to preserve pub-
lic resource or social values” (43 C.F.R. 3435.0-1 ).

In addition to resolving environmental prob-
lems on leases and PRLAs, coal exchanges might
be pursued when the economic value of un-
leased Federal coal can be used to acquire and
protect other resources on privately owned lands
(e.g., to add them to National Parks or wilderness
areas), or to improve management of Federal
lands.

Three aspects of exchanges are especially im-
portant. First, the regulations authorize exchanges
but do not obligate the Secretary to enter into
an exchange; a decision to pursue an exchange
is discretionary. Second, the regulations do not
permit a direct exchange of one coal lease for
another; such exchanges currently require con-
gressional authorization on a case-by-case basis.
Third, all exchanges must be for equal value. Al-
though determination of value is a key aspect of
coal exchanges, the regulations do not clearly
define the procedures for the value determi-
nation.

Most of the Federal coal leases and PRLAs cur-
rently being considered for exchange were ac-
quired by companies in what maybe considered
a different era. When the basic rights were
granted, neither BLM nor the companies were
required to address environmental issues in as
comprehensive a manner as they are today. Pub-
lic involvement in leasing was low, and the ma-
jor concern was to locate minable coal deposits.
In the transition to the current regulatory climate,
companies which had showed economic fore-
sight in acquiring Western coal. reserves suddenly
found that some of those reserves had become
too expensive to develop, or even unminable,

due to the environmental protection laws and
regulations enacted in the last 15 years.

Exchanges that give a company a minable tract
equivalent in value to the original lease would
recognize these changes in environmental laws
and regulations, and relieve the company of the
economic responsibility for not foreseeing the
current environmental risks. Alternatively, envi-
ronmental problems that prevent mining could
be treated as a normal business risk, and ex-
changes not allowed unless required to compen-
sate for a “taking” under the Constitution. As a
third alternative, environmental problems that
prevent mining could be examined systematically
to decide how to distribute the risks equitably be-
tween the public, which owns the coal resources,
and the company holding the right to attempt de-
velopment of that coal.

While exchanges can promote environmental
compatibility, they also have economic costs.
placing lands off limits to mining deprives State
and Federal Governments of potential economic
benefits including jobs, severance taxes, and
royalties. These benefits could be viewed as be-
ing shifted to other lands, or even postponed to
the future if mining and reclamation technology
advances or energy needs change and mining
proceeds on previously protected lands. How-
ever, exchanges that allow companies “liberal”
economic terms today may create pressure for
the availability of exchanges to be expanded. This
could have important implications economically
and environmentally, and any such expansion
should be undertaken cautiously and with full op-
portunities for effective public participation.

Exchanges also can have significant economic
effects on the participants. A decision by the Fed-
eral Government to seek an exchange instead of
finding land to be unsuitable for mining or im-
posing strict mitigation requirements could save
the lessee or coal owner millions of dollars and
increase coal management revenues to the Fed-
eral Government, but, as noted below, could de-
crease revenues to the States. Whether BLM con-
tinues to use the normal leasing process to
foreclose mining on environmentally sensitive
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lands, or develops and implements an exchange
program authorized by Congress, the approach
chosen should be applied in a consistent and pre-
dictable manner.

Exchanges of coal lands are a relatively new
issue. In spite of their newness, the total num-
ber of exchange opportunities could be quite
large, and the complex environmental and eco-
nomic issues they pose, and the time needed for
careful evaluation of the case-by-case tradeoffs
they present, could require a significant amount
of BLM’s resources.

Types of Exchanges

Three major types of exchanges might be con-
sidered for environmental protection of Federal
lands: special statutory lease exchanges, fee ex-
changes, and alluvial valley floor exchanges (see
table 16).

The Congress has, in several instances, author-
ized lease exchanges through legislation specific
to a particular lease or group of leases. The Con-
gress has approved lease-for-lease exchanges to
protect a segment of an interstate highway under-
lain by Federal coal; to remove PRLAs from the
Kaiparowits Plateau; to protect archaeological,
paleontological and scenic values in the Bisti
Wilderness Study Area in New Mexico; and to
acquire non-Federal interests within the bound-
aries of the Rattlesnake National Recreation Area
by purchase or a gift including the issuance of
coal bidding rights.

Interior generally has chosen to carry out such
special statutory lease exchanges using the same
procedures as for regulatory exchanges (43 C.F.R.
Subpart 3435). This includes requirements for
public participation, land use planning, applica-
tion of the unsuitability criteria, and consultation
with the Regional Coal Team and with the Gover-
nor of the State in which the lands are located.
Consummating a proposed exchange frequently
is incorporated into the alternatives analyzed in
the EIS.

Section 206 of FLPMA allows fee exchanges, *
in which the Secretary of the Interior may dis-

*A “fee” interest in land or other resources is equivalent to
outright ownership.

pose of a “tract of public land or interest therein”
by exchange when doing so would be in the pub-
lic interest. DOI holds that section 206 does not
allow exchanges of coal leases but does allow in-
terior to swap federally owned coal for other in-
terests in land.

In a gesture singular to the holders of coal un-
derlying alluvial valley floors, SMCRA established
a special exchange program for these lands. The
law authorizes exchange of existing Federal coal
leases for new Federal leases, as well as ex-
changes of fee coal (owned rather than leased)
underlying AVFs for unleased Federal coal, to
qualifying companies. While interior’s regulations
generally assume that AVF exchanges with quali-
fying leaseholders would be in the public interest,
all potential AVF exchanges are evaluated on a
case-by-case basis.

Major Issues

Exchanges involve a new approach to resource
management and many issues surrounding their
ability to resolve environmental conflicts still need
to be resolved. Major uncertainties include the
need for more detailed guidelines and procedures
for effecting exchanges, including environmental
analyses, the use of bidding rights in an exchange,
the entities eligible to participate in exchanges,
valuation procedures, and the time and resources
needed to complete an exchange.

Exchange opportunities may go unrecognized
because there are few regulatory guidelines for
when an exchange is appropriate. Equally impor-
tant, this could mean that exchanges that are only
marginally in the public interest could be under-
taken. All coal development raises some environ-
mental issues. In the current coal market, some
leaseholders might find themselves holding rights
that are not marketable for economic reasons
(e.g., mining costs, access to markets, coal
quality). BLM lacks adequate procedures for dis-
tinguishing exchanges that are economically mo-
tivated, but clothed in environmental concerns.

Moreover, DOI currently has no authority to
require a lessee or fee coal holder to enter into
an exchange. Given the difficulties inherent in
the exchange process, this lack of authority could
be a hindrance to carrying out environmental



Table 16.—Summary of Recent Exchange Proposals

Authorization and

exchange Description

Current status

Comments

1. Public Law 95-554:
(Oct. 30, 1978)

a) 190 Lease-for-lease exchange;
nine leases under 1-90 and
State highways in
northwestern Wyoming

b) Utah P&L Exchange of eight PRLAs

owned by Utah P&L on the
Kaiparowits Plateau for
leases elsewhere in Utah

Mandated study of possibility
of exchanging private lands
near Lake Desmet Reservoir
in Johnson County, Wyo.,
for Federal coal lands

c) Lake Desmet

2. Public Law 96-475
(Oct. 19, 1980
a) Bisti WSA Directs DOI to issue new coal
leases to the holder of two
New Mexico leases
affecting the Bisti
Wilderness Study Area

Authorized DOI to negotiate
for cancellation of 7 leases
and 11 prospecting permits
on Northern Cheyenne
Reservation, and substitute
Federal coal leases or
bidding rights off-
reservation

3. Public Law 96-401
(Oct. 9, 1980)

4. Public Law 96-476
(Oct. 19, 1960; as
amended in Public Law
98-140; Oct. 31, 1983)
a) Rattlesnake NRA Established Rattlesnake
National Recreation Area
and Wilderness, allowing
DOI to exchange private
inholdings for bidding

Completed two exchanges (one with
Wyodak Coal Co., one with EXXON);
proceeding with exchanges for Kerr-
McGee, Belco, Gulf and Big Horn Co.

Dropped from further consideration in
1981 based on DOI determination that
the value of the coal in the PLRAs was
less than the value of the coal sought
on the exchange tracts

DOI recommended against the Lake
Desmet exchange in September 1979

Draft EIS issued Dec. 31, 1981; mining
plan being prepared which will allow a
direct comparison of values on the
lands to be relinquished with the
selected lands; BLM schedule shows
new leases to be issued July 17, 1984

Cancellation agreement signed with
Peabody Coal Co., Consolidation Coal
Co., and Chevron QOil Co.;
noncompetitive or settlement leases
scheduled to be issued in 1984.
Noncompetitive lease (North Duck Nest
Creek) issued to AMAX Coal Co. in
September 1982; remaining two
cancellation agreements (Thermal
Energy Inc. and Wesco Resources Inc.)
signed but Northern Cheyenne did not
concur

Disputes over administration of the
bidding rights resolved in 1983
amendment; bidding rights issued to
Montana Power Co. on Nov. 19, 1983,
will expire Nov. 1, 1995

DOI is encountering problems over
whether the lands the companies have
selected are more suitable for
competitive lease than exchange, and
over low quality coal (Belco)

Procedures followed by DOI in pursuing
the Utah P&L exchange were criticized
by the General Accounting Office

Outstanding issues include agreement on
the exchange values, consultation with
the Governor of New Mexico, Justice
Department antitrust review, final
environmental analysis. Lands selected
for exchange are also included in the
Bisti No. 1 competitive lease tract

The two disputed cancellation agreements
may have to be resolved through
litigation
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Table 16.-Summary of Recent Exchange Proposals (Continued)

Authorization and

exchange Description Current status

Comments

rights which may be
exercised in a competitive
coal lease sale or coal
lease modification

On June 24, 1983, DOI
exchanged (with Rocky
Mountain Energy Co.) 1,220
acres of private inholdings
in Grand Teton National
Park for 1,190 acres of
Federal land containing 22.3
million tons of coal

5. Sec. 106, FLPMA

a) Corral Canyon Completed

b) Circle West Economic exchange proposed Completed
by Meridian Land & Mineral
Co. January 1961 on
checkerboard lands in
eastern Montana; deed
exchanged Sept. 8, 1983;
Meridian received
approximately 50 million
additional tons, for a total
of approximately 220 million
tons; agreed to pay 1
percent royalty for coal in
new consolidated tract

Economic exchange proposed Original proposal was for 12,298 acres of

c) Lee Ranch

d) Teton Valley Ranch

6. AVF Exchanges
a) Whitney Benefits

by Sante Fe Railroad Co. in
checkerboard lands in New
Mexico

Exchange proposed by Teton
Valley Ranch, of 354 acres
private land in Wyoming
National Elk Refuge for
1,000 acres public coal in
checkerboard area near
Point of Rocks coal
reserves

Proposed AVF exchange
under SMCRA; involved
1,200 acres of leased
private lands in the Tongue
River Valley

coal land containing approximately 148
million tons, for 7,544 acres Federal
coal (approximately 120 million tons);
BLM focusing on smaller exchange
alternatives. Draft land use planning
amendment and environmental analysis
published Nov. 28, 1983; decision on
whether to proceed with exchange is
pending

Scheduled for possible final decision late
in 1984

Proceeding slowly; questions over
collection of administrative costs, and
extent to which private holdings qualify
for AVF exchanges; drilling program is
being proposed for portion of lands

Rocky Mountain Energy purchased the
inholdings from various private parties
for the purpose of the exchange; suit
pending

Suit pending; recent discovery of wildlife
habitat on new consolidated tract may
lead to controversy

BLM still considering proceeding with
competitive leasing of two tracts
involved in the proposed exchange
alternatives (Lee Ranch Middle and Lee
Ranch West Tracts)

Non-Federal sections of land in
checkerboard owned by Rocky Mountain
Energy; Teton Valley Ranch plans to
lease Federal coal in the exchange to
RME if the exchange is completed

Suit pending

SOURCE: Robert Uram, “Coal Exchanges,” contractor report to OTA, Dec. 23, 1983.
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protection through exchanges. Congress fre-
guently gives Federal agencies condemnation
powers to carry out specific projects; mandatory
exchanges would involve similar activity. How-
ever, some recent experience shows that ex-
change availability may be eased by covering ex-
change possibilities more explicitly during land
use planning. This also would eliminate the need
to go back and amend plans when a particular
proposal is suggested.

BLM recently issued a written policy statement
outlining the circumstances under which fee ex-
changes of leasable and salable minerals may be
granted. But that policy statement essentially is
limited to a list of 12 factors that field offices
should consider in determining if a fee exchange
would be in the public interest. Those factors are:

1. The exchange would consolidate Federal
holdings into a logical mining unit(s).

2. The exchange would consolidate non-Fed-
eral holdings into a logical mining unit(s).

3. The exchange would serve a national re-
source management or protection need.

4. The exchange would simplify jurisdiction
and allow Federal land use planning efforts
to be confined to an area in which the
United States controls the mineral devel-
opment.

5. The exchange would reunite Federal sur-
face and subsurface estates.

6. The exchange would eliminate isolated
tracts and checkerboard patterns of Federal
minerals.

7. The exchange would achieve a manage-
ment goal without using appropriated funds
to pay for the resources needed by the
United States.

8. The exchange would meet needs of State
and local people.

9. The non-Federal lands to be received in the
exchange would serve the public better in
public ownership than the minerals to be
transferred in the exchange.

10. The exchange would enhance competitive
bidding for the Federal minerals.

11. The potential revenue from a lease or sale
of the Federal minerals consolidated by the
exchange would be greater than the poten-
tial revenue from a lease or sale of the min-

erals in Federal ownership prior to the ex-
change.

12. The exchange does not involve a transfer
of a fee interest in Federal minerals for a
less than fee interest (e.g., conservation or
scenic easements) in non-Federal lands. If
a less than fee interest in non-Federal lands
is all that is needed, a fee exchange shall
be followed by a competitive bidding, or
a modified competitive bidding; or a mod-
ified competitive bidding, sale of the un-
needed interests as the situation dictates.

One or more of these factors must be present
in any fee exchange proposal, and an exchange
that would have an opposite effect to any factor
should not be pursued. While this policy state-
ment is a worthwhile start on developing guide-
lines for effecting exchanges, it still does not pro-
vide sufficient guidance to field personnel and
is only applicable to fee exchanges. Lease ex-
changes still need congressional authorization.

In developing an effective exchange program,
BLM needs to pay particular attention to environ-
mental analysis of exchange tracts. This became
an issue in a recent exchange that was, at least
in part, environmentally motivated, when it was
discovered after the exchange was complete that
the tract the company was given includes poten-
tially valuable wildlife habitat.

A second factor that influences the extent to
which exchanges can be used is the wilingness
of the industry to accept the bidding rights in-
terior offers in an exchange. In the case of fee
coal exchanges, where the holder of a coal right
receives unleased and unencumbered Federal
coal, there appears to be no bar to ready accept-
ance of the rights granted. Along with the eco-
nomic benefits from “blocking up” checkerboard
areas, the elimination of Federal supervision and
diligence and royalty provisions may be factors
influencing the easy acceptability of fee coal ex-
changes.

There is the possibility that exchanges would
be suggested most often in situations where agen-
cy or public pressure or other legal impediments
may make mining of an existing leaseholding
quite difficult. In such cases, the assurance of
receiving a bidding right in exchange for a tract
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that cannot be developed without serious resist-
ance may more than compensate for any real or
perceived problems with Federal leasing or bid-
ding rights. It is clear, however, that the con-
tinued inability of Interior to lease coal regularly
and without conflict will continue to be an im-
pediment to lease exchanges for bidding rights
because companies accepting such rights have
little assurance of when or even if they will be
able to exercise them.

An additional question is whether the exercise
of a certificate of bidding rights issued in ex-
change for a coal lease or a PRLA should be con-
sidered a distribution of funds to a State under
30 U.S.C. 191. The Department does not con-
sider an exercise of a bidding right to be a distri-
bution of revenues, but to date, no bidding rights
have been issued under DOI's general regula-
tions. If DOI’s interpretation is correct, a signifi-
cant exchange program could result in the loss
of revenues to a State in which a bidding right
is exercised (compared to the distribution of
bonus payments, royalties, etc., under a normal
lease). However, as noted above, issuing bidding
rights instead of a direct exchange for another
parcel of land could present significant cost sav-
ings for BLM. Bidding rights also eliminate the po-
tential for an exchange resulting in a coal lease
being issued on a noncompetitive basis.

BLM also must resolve outstanding issues about
the entities eligible to participate in exchanges.
The major question here is whether the fee ex-
change provisions in Section 206 of FLPMA allow
unleased Federal coal to be transferred to entities
(primarily railroad companies) that otherwise are
not allowed to hold Federal coal leases under
Section 2(c) of the Mineral Leasing Act of 1920.
This issue principally affects coal in “checker-
board” areas where DOI has proposed or con-
templated exchanges with railroad companies or
their subsidiaries. The purpose of these kinds of
exchanges would be to consolidate land owner-
ship patterns to enable formation of logical min-
ing units.

Another major area of uncertainty is valuation
procedures for the minerals involved. Such pro-
cedures are relatively well-defined for land ex-

changes, but these are inappropriate for use in
the majority of mineral exchanges. BLM feels that
detailed procedures for value determination are
more appropriately addressed in the BLM man-
ual and in instruction and guidance memoranda
rather than the program regulations. However,
as in other areas discussed previously (e.g.,
guidelines and standards for data adequacy),
while such internal documents provide greater
flexibility for BLM, they are not subject to formal
public review and comment, and can be changed
more easily than regulations. If such regulations
were drafted skillfully they could provide suffi-
cient guidance to facilitate more effective partici-
pation by coal companies and other interested
groups without undermining the Bureau’s need
for flexibility. The general guidance in such
regulations could then be supplemented by in-
ternal memoranda and the BLM manual. Further-
more, some of Interior’s valuation problems may
be eased if it were to use publicly available, rather
than proprietary, models. Frequently it uses a pro-
prietary model, which complicates the ability of
the affected company and the public to evaluate
and criticize the assumptions leading to the equal
value determination.

The usefulness of the exchange program ulti-
mately depends on the amount of resources in-
terior is wiling or able to devote to them. Even
in economic exchanges, Interior has found that
exchanges require a high commitment of Depart-
mental resources compared to direct leasing. This
is because of the need to evaluate two parcels
(the offered and selected lands) to end up with
only a single leasable parcel. Where coal is be-
ing acquired through exchange for environmental
protection (as in the Bisti exchange), Interior must
expend considerable resources with no oppor-
tunity for an economic return on those resources.

Exchanges could be a valuable tool for resolv-
ing conflicts over environmentally sensitive lease
tracts if all of the issues discussed above were re-
solved, and if BLM had authority to pursue lease
exchanges. Until these and other related prob-
lems are resolved, however, the ability of Interior
to complete exchanges will be constrained.
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