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Introduction

Ironically, most studies of the macro performance of Congress are rather micro in their
orientation. Existing work focuses almost exclusively on how the distribution of political preferences
across parties and branches affects the output of “significant” legidation. It has not focused on longer-
term ingtitutional changes that increase or decrease the capacity or willingness of Congress to perform its
legidative functions.

If one seeks only to explain the post-World War |1 times series of |egidative enactments, a focus
on divided government (Mayhew 1991; Adler, Howell, Riemann and Cameron 2000), the gridlock
interval (Krehbiel 1999), or bicameral polarization (Binder 1999) may be appropriate. However, it is
doubtful that party and/or preference-based approaches can go very far in explaining longer national term
trends in legidative productivity. In the language of time series econometrics, divided government,
gridlock intervals, and bicamera preference differences are roughly stationary while the amount of
legislative activity experienced explosive growth during the first part of the 20" century (Heitshusen and
Y oung, this volume; Lapinski 2000). It isclear that explaining such a dramatic increase in activity
requires atheory of legidative decision making that incorporates variables that plausibly move in tandem
with the series on legidative productivity.

The dominant theoretical approach aso seems ill-equipped to explain other important aspects of
legidative productivity in American politics. There are vast differences across the American states, for
example, in the activism of legidatures. There are even differences at a given point in time in which

federa departments or agencies are more or less likely to be affected by new laws.

1 Even in the short post-war series, Adler et al find statistically significant time trends after controlling for shifts in
partisan control and other control variables.



This chapter develops a modd of legidative productivity that we hope can address some of these
limitations in the literature. Our god is to incorporate insights from existing theories of legidative-
executive preference conflict into amodel that looks explicitly at important non-legidlative aspects of the
policymaking process. With the exception of Huber and Shipan (2002), to the extent that existing models
of law production analyze non-legidative actors in the law production process, they typically examine
only legidative functions of such actors (such as a presidentia veto or the striking down of alaw by
courts). Non-legidative policymaking, however, is a central feature of politics. Courts, presidential rule-
making, legidative oversight, and, perhaps most importantly, bureaucrats have considerable impact on
policy outcomes after laws are adopted. We argue that |egidative actors will anticipate the impact of such
non-legidative policymaking on policy outcomes, and will incorporate these expectations into their
decisions to adopt any new laws.

Bureaucratic actors, of course, typicaly play the most significant role in turning laws into policy
outcomes, and our analysis examines how the practical necessity of delegating implementation
responsibilities to bureaucrats affects incentives to adopt new legidation in the first place. There has, of
course, been considerable previous work on how legidation is designed to address problems of
bureaucratic control, delegation, and implementation (e.g., Banks 1989, Bawn 1995, McNollgast, Huber
and Shipan 2002, Epstein and O’ Halloran 1999, and Volden 2002). Thiswork, however, typically
focuses on how to delegate authority, rather than whether to adopt a new item of legidation in the first
place.

The model we develop examines severa aspects of non-legidative policymaking and their impact
on legidation, but the central focusis on “bureaucratic capacity.” Most existing models assume that
bureaucrats can choose effectively the outcomes they most prefer, subject to constraints in legidation or

elsewhere in the political environment. We assume that bureaucratic capacity — which we define asthe



likelihood that bureaucrats can take actions that yield their intended outcomes — varies. Our goal in
making this assumption is to analyze a phenomenon that seems central in empirical accounts of
bureaucratic politicsin the U.S. Scholars often argue, for example, that the competence of bureaucrats
varies over time in the U.S., with reforms such as the Civil Service Reform Act of 1883 and subsequent
executive orders leading to increased professionaism in the bureaucracy. They also argue bureaucratic
capacity can vary across departments at a given point in time (e.g., Carpenter 2001), and across the
American states (e.g., Barrilleaux 1992). We want to understand how variation in bureaucratic capacity
affects decisions to adopt new legidation.

Our modd therefore examines a phenomenon that is emphasized by Carpenter (2001). His
historical study of the Departments of Agriculture, Interior, and the Post Office pays a great deal of
attention to how capacity within the bureaucracy affects policy change. But the connection he draws
between bureaucratic capacity and policy changeis largely non-legidative. He argues that agencies with
reputations for competence have significantly more leeway to innovate and develop new programs
without explicit legidative approval. By contrast, our analysis examines how bureaucratic capacity
influences the adoption of new legidation, and we do so within a game theoretic model that treats
institutional features of the non-legidative environments as variables that influence strategic interaction.

To explore the relationship between bureaucratic capacity and legidative output, we develop a
game theoretic model of legidative delegation of policy making authority to an administrative agency
with varying capacities to implement particular policies. Our model is related to Huber and Shipan
(2002), which examines how the broad institutional context affects delegation, and it builds directly on
Huber and McCarty (2001), which focuses on how bureaucratic capacity affects legidative strategy.

We emphasize two pathways by which bureaucratic capacity affects the adoption of new

legidation. On one hand, there is a straightforward “efficiency loss.” If bureaucrats are bad at what they



do, the value of adopting new programs will decline, increasing gridiock. On the other hand, thereisa
less obvious “compliance” effect. If bureaucratic capacity isrelatively low, it will be more difficult for
bureaucrats to comply with legidative statutes, decreasing their incentives to do so. Thisforces
legidative actors to grant bureaucrats more autonomy in the laws that they adopt, decreasing the value of
adopting new laws, and thereby increasing gridlock. Thus, as bureaucratic capacity declines, the
legidature and executive will be less able to achieve mutualy beneficial gains from adopting new
legidation.

In what follows, we describe our game theoretic model. We then use this model to describe our
argument about how bureaucratic capacity (and several other variables) can influence law production.
While an empirical test of the model is beyond the scope of this chapter, we also develop a number of
empirical implications for the study of the macro-politics of Congress, and American politics more

generaly.

TheModel

There are three playersin our model: a Legidature (with ideal point x, =0) who proposes legidation; a
President (with ideal point x, 2 0) who can veto policy proposals, and a Bureaucrat (with ideal point
x,1 R'), who takes actions to implement policy. The players interact to determine a policy outcomein a
single-dimensional policy space. Each of the players has quadratic utility functions over policy outcomes.

Of central interest in our analysisis the impact of bureaucratic capacity on the ability of the
Legidlature and President to agree on policy change. In our model, bureaucratic capacity is the ability of
the Bureaucrat to execute the action he intends. Formally, if the Bureaucrat attempts action a, then the

outcome of thisactionis a- w where w is arandom variable with a probability density



W- [w
W

function f (w) = ontheinterval [- WW. Therefore, wis distributed symmetrically around a

mean of 0 with avariances > =2W ? Sinceit is directly related to the variance of w and therefore the

Bureaucrat’ s ability to control the realized action, W represents bureaucratic incapacity in our model.
When W isvery small, the Bureaucrat' s capacity is large (because the maximal errors in implementation
aresmall). As W increases, so too does the possibility of large errors in implementation.  Since we
assumethat al players have quadratic preferences, the utility from any action that is not overturned is
- (I-a)*- 2w for IT {L,P,B} .2

Our assumption, then, is that bureaucrats take actions, but the result of these actions will often be
other than what was intended. For some bureaucrats, this will be a bigger problem than for others. It may
be the case, for example, that a bureaucrat charged with administering a pension system will attempt to
establish aclear set of rules about digibility and payments. But this bureaucrat may be unable to enforce
adequately the application of these rules, as subordinates in the agency may favor particular individuals
over others, may refuse pensions where they are deserved, may provide pensions to individuals who are
ingligible, or may simply fail to show up for work. Similarly, a senior bureaucrat may attempt to limit
imports of a particular product to a specific amount, but be unable to execute this limit because
government agents at the docks allow too many, or too few, of a product to enter acountry. Ingenerd,
then, we think of large W as corresponding to situations where senior bureaucrats are unable to control
subordinates, corruption is rampant, or bureaucrats are simply incompetent to carry out the tasks they

have been assigned. In the context of American political development, it useful to think of W asvarying

2 For our results, only the unimodality of W iscrucial. The density of W that of the sum or difference of two
uniform random variables with 0 mean.
3 The separability of the utilities of the mean and variance is a property of quadratic utility functions.



across states (in state level bureaucracies), across agencies in the federal government, and over time as
genera administrative capacities have waxed and waned.

The game begins when the L egidature decides whether to adopt a bill. 1f no bill is adopted, the
fina policy isthe reverson policy Q which enforces the status quo outcome, Q. If the Legidature
adopts a bill, the bill specifies the upper and lower bound on policies that the Bureaucrat can implement

while remaining compliant with the law. Formaly, thishill is x = [5,7] . If xis adopted, the President

must decide whether to accept or veto the Legidation. If he exercises a veto, the status quo isin the
outcome. Thus, policy change requires the consent of both the Legidature and the President.

If the President accepts x, the Bureaucrat adopts an action, a, to implement the legidation. The
outcome of thisactionis a+w . Thefina policy outcome, however, depends not only on a and w, but
aso on other ingtitutiond factors that can move policy to the ideal point of the Legidature or the
President. In this respect, our mode follows Huber and Shipan (2002), who argue that non-statutory
factors such as the decisions of courts and presidential rule-making authority can influence policy
outcomes, independent of the language of legidation. There are aso factors that can influence whether
legidatures can achieve their desired policy outcomes by means other than legidative statute. These
would include favorable court decisions and effective oversight opportunities.

We treat these alternative influences on policy outcomes as variablesin our model. For any x, we
assume that there is an exogenous probability b that the outcome moves to the President's ideal point.
This parameter, b, therefore captures variation in the powers of the president over time and across policy
areas with alarge b representing situations where presidents have greatest ability to influence policy

directly. Similarly, we assumethat g isthe probability that the outcome moves to the Legidature'sidea

point, where b + g<1. A large g represents a Situation where the Legisature can be reasonably



confident of obtaining desired policy outcomes independent of the language of statutes or the actions of

bureaucrats.
We also assume that g measures the probability the Bureaucrat will be caught if a- wi [x,X].
Our model does not assume, then, that Bureaucrats must comply with the law. They may try to do so, but

fail because of alarge error in their action. Or they may not even try to comply with a statute, taking

instead an action that they know will be out of compliance with the statute. 1If, however, the Bureaucrat
does not comply with the law (a - wi [5, Y] ), then with probability g the Bureaucrat is caught out of
compliance, and must pay acost d of non-compliance. The parameters g and d therefore capture the

effectiveness of the Legislature at uncovering and punishing inappropriate actions by the Bureaucrat.*

It is useful to note in this regard that punishment is based on the outcome of the Bureaucrat’s
attempted action, a- w. We assume that politicians cannot observe a, the Bureaucrat’ s intended action.
They can only observe the outcome from these actions. Thus, if the Bureaucrat “ accidentally” complies
with the statute (i.e., al [x,X] but a- wi [x,X]) he cannot be punished, and if he tries to comply but
fails(i.e, al [x,X] but a- wi [x,X]) he can be punished

Our mode!, then, can be summarized as follows.

The Legidature begins the game by deciding whether adopt new legislation, x=|[x,X],
which establishes the domain of actions that the Bureaucrat can take while complying

with the law. Failure to adopt a new statute enforces the status quo, Q.

* It would be straightforward to assume that b also affects the probability of non-compliance, and such an
assumption would not change our results regarding bureaucratic capacity. We focus here on legislative oversight,
which we feel is more important given that bureaucrats in American politics typically have preferences that are more
aligned with the executive.



If the Legidature adopts new legidation, the President either accepts or vetoesit. A veto
enforces the status quo.

If anew statute is proposed and accepted by the President, the Bureaucrat attempts an
action to implement policy. The outcome of this action will diverge from what the
Bureaucrat intended, and the variation in this divergence is a function of the Bureaucrat’s
(in)capacity, W.

Thefinal policy isthe Legidature's preferred policy (with probability g), the President’s
preferred policy (with probability b), or the outcome of the Bureaucrat’ s action, a- w
(with probability (1- b- g).

If the outcome of the Bureaucrat's action (a - w) does not comply with the law

(a-wT [xX]), then with probability g , the Bureaucrat pays the penalty for non-

compliance, d.
In the next section, we begin analyzing the solution to the model by focusing on the best strategy the

Bureaucrat can adopt during policy implementation.

Bureaucratic capacity and inducible bureaucratic actions
Scholars have long recognized that policy change in presidential systems cannot occur unless policies
exist that the legidature and president mutually prefer to the status quo. In this section, we describe how
strategic incentives in the delegation process make the existence of “mutually preferred policies’
necessary but not sufficient for policy change to occur. It may be that such mutually preferred policies
exist but cannot be implemented. To understand what policies can actualy be implemented, we have to

consider the actions of bureaucrats. In Proposition 1, we describe how the strategy of the Bureaucrat in



our model influences the feasible set of aternatives that could be implemented following the adoption of

astatute.

Proposition 1. Let q=2(1- b- g) and p=gd . Thereexistssomestatute[l(,i] that will

induce any action in the interval

é 3 3 l]
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No other action isinducible.

Proof. See Appendix.

To understand the intuition underlying Proposition 1, consider the Bureaucrat’ s best response to

any statute, which is described in the proof of Proposition 1. Figure 1a depicts an example where w (the

distance between the Bureaucrat’s action and the outcome from this action) is distributed according to
f, (w), with amaximum value of W=1. Consider two possible actions by the Bureaucrat. Thefirst is

when the Bureaucrat adopts the policy he most prefers from those action that always ensure compliance
with the statute (for any realization of w ). Given that W=1, if the upper-bound of the statuteisat X, the

best “aways compliant” actionisat a=X - 1. The distribution of consequences from this action are
depicted by the dashed triangle with an apex above a. In this case, the Bureaucrat’s action never results
in non-compliance, but the policy outcome (a +w ) is aways relatively distant from hisideal policy, Xg.
Next consider what happens if the Bureaucrat takes an action to implement his most preferred
policy, a=x,. Following this action, with some probability (depicted by the shaded area under the

dotted triangle and to the left of X in Figure 1a), the outcome from the Bureaucrat’ s action complies with



the statute. Therest of thetimeit will not. The expected cost of the non-compliant outcome for the
Bureaucrat depends not only on the magnitude of this probability of non-compliance (the area under the

dotted curve to the right of X ), but also on the probability non-compliant actions are detected (g ) and the

cost of being caught in non-compliance (d ). Asthe expected cost of non-compliance grows, the
Bureaucrat can be induced to move his action away from his idea point.

The Bureaucrat’s optimal action during policy implementation is thus determined by weighing
the relative value of compliance and non-compliance. As the Bureaucrat moves his action from a to a
in Figure 1a, the expected cost of non-compliance increases (because the probability of non-compliance
increases) but the expected policy benefits (when non-compliance does not occur or is undetected) also
increase. In equilibrium, the Bureaucrat will choose the action where the margina expected policy
benefits of moving his action toward hisideal point are exactly equa to the marginal expected costs of

this movement. Giventhe location of X, for example, for certain values of the other parametersin the

model, the Bureaucrat’s optimal action could be at a”, which yields the distribution of outcomes depicted
by the solid triangle. Note that in equilibrium, the Bureaucrat often takes an action that he knows will
result in some non-compliant outcomes (i.e., outcomes under the solid triangle and to the right of X).
Obvioudy, the Bureaucrat’ s action will be influenced by the location of X. As X movesto the
left, the Bureaucrat must move his action to the left to maintain the same expected probability of non-
compliance, which reduces the Bureaucrat’ s policy utility. Proposition 1 shows that there isalimit asto
how far the Bureaucrat is willing to move his action away from hisideal point. If the policy costs of
achieving some level of compliance are sufficiently large (because X is sufficiently far to the left, for
example), then the Bureaucrat will prefer adopting his most preferred action, a, to adopting any other

action.

10



In the model, the specific range of outcomes that the Bureaucrat can be induced to take depends
on the relationship between qW =2(1- b- g)W and p=gd . Although this relationship affects the

precise location of the boundary, it does not effect the intuition from the model (or the substantive results
about the impact of bureaucratic capacity on gridlock, discussed below). Figure 1b depicts one example
of the Bureaucrat’s best response, a’, to statutes adopted by the Legislature and President -- and thus the

range of actions that the Legidator can induce for the case when the expected cost of non-compliance is

relatively small (i.e. when pd <qW ). This ensures that the range of inducible actionsis

é p pu__. "
A = aXg; - —, Xz +——, asin Propostion 1.
g qw ™ " qwh pos

Oneway that actions smaller than x; can beinduced isto set x very low (so that it does not
affect the Bureaucrat’ s actions), leaving X as the only constraint on the Bureaucrat. The Bureaucrat's
optimal action asafunction of X is depicted by the solid line in the figure. If X istoo low (X < x; - W),
the Bureaucrat’s optimal action will be at his idea point (case 10 in the proof of Proposition 1) .

Similarly, for any X above X; +W (and X very low) (case 4), the Bureaucrat will take the action at his

ideal point (because this action never can result in non-compliance). For any X such that

q\/\/2

qu (X+W) (case 9). Thus,

Xg - WEXE X, - W , the Bureaucrat’ s best response isto adopt a” =
q

the upper bound of the statute can be used to induce any action in the interva % - i, Xg Y
g qw e}
q\NZXB + p(Y- \N)
qW* +p

Alternatively, if x; - LVVE X £ X, +W, the Bureaucrat's best response isto adopt a” =
q

P

(case 3). Again, the statute can be set so as to induce any action in the interval 8><B xB g Although

11



the Legidature and President will be indifferent between which of two possible statutes is used to induce
aparticular outcome, the Bureaucrat will not since more non-compliance as the statute’ s upper bound

moves away from the Bureaucrat’ sideal point.

By asimilar logic, by setting X very high (so that it does not constrain the Bureaucrat), the

Legidator can use the location of X to induce any action in the interval ng ,Xg +—;. Theseactions

qH

are depicted by the dashed line in Figure 1b. Asin the previous example, if the lower bound is
sufficiently low ( x < x; - W), it will not constrain the Bureaucrat from adopting his ided point (case 4),

and if the lower bound istoo high ( x> x, +W), the Bureaucrat will ignore it attempt to implement his

ideal point (case 7). Butusing xT [x, - W, X, +W], the statute can induce any action in the interval

é P U . - € pu » .

aXs, Xg +— . For example, if x| axs - W, Xz + —, then the conditions for case 2 in the proof of

g™ T P ge” % T gl P

Proposition 1 are satisfied, implying, a” = qWZXBVJ\rIZp(Z +W) , and the action can be anywhere in the
qw +p

. é pPuU o . ~ € p
interval axg, X +— . Smilarly, for xlI axg +—, Xz + W, ,case&s&utlsfledand
g% " qw Y g Taw T

q\/\Fx - p(x-W)
QW - p

b u
qwt’

Clearly, the set of actions that the Bureaucrat can be induced to take will have an impact on the

. Again, x can be st to yield any action in the interval §><B,xB +

incidence of gridlock. Asthe size of this set increases, there will be a greater possibility that the
Legidator and President can find a statute that yields an expected outcome that each prefers to the status

quo, Q. Importantly, the size of the set of inducible actions decreases as W increases.



Figure 1c illustrates the logic of the relationship between bureaucratic capacity (the magnitude of

W) and the size of this set of inducible actions. Asin Figure 1a, given f, (W) and X, the Bureaucrat’s

optimal actionisat a . But what if Bureaucratic capacity declined and was distributed according to

f, (w) , with the maximal shock now being W=2. This decrease in Bureaucratic capacity decreases the
Bureaucrat’s marginal cost (in terms of increased probability of getting caught in non-compliance) of
moving his action toward hisideal policy. Consider, for example, a small adjustment in the Bureaucrat’s

actionfrom a’ to &. Given the relatively high level of bureauicratic capacity described by f, (w), the

moveto A has asubstantial impact on the probability the Bureaucrat’ s action results in non-compliance
(the area under the curve to theright of X has increased substantially). If f, (w) describes bureaucratic
capacity, by contrast, the same move has a much smaler relative impact on the percentage of al realized
outcomes that are non-compliant. Since the margina policy benefit to the Bureaucrat of moving from a’
to a isthe same under both distributions of w , and since the increase in the margina cost of non-
complianceislower given f,(w) then given f, (w), the Bureaucrat’s optimal action following the

adoption of a statue will move closer to hisideal point as the Bureaucrat’s capacity to achieve intended

actions declines.

L egidative Gridlock
We now turn to the main object of analysis, the relationship between legidative gridiock and the variables
in our modd -- in particular, the level of bureaucratic capacity. We begin by characterizing the size of the

“gridlock interva” for al possible parameter values in our model. Thisinterval isthe set of all status quo

13



points that cannot be changed through equilibrium behavior in the model. To characterize the intervd, it
is useful to consider its upper and lower bounds separately.®
Asin standard models of gridiock, whenever the status quo lies between the ideal points of the

Legislature and President, no policy change can occur.’ In our model, however, the gridlock interval will

always be larger than [xL , xp] . To seewhy, consider the example in Figure 2a, where we assume the

p p u .
— . Inthisexample,
WH P

. . . . . é
arameters in the model yield a set of inducible policiesin A =ax, - —, X, +
p y po 8XB qw Xg q

Q<x_and X - pTV< X, <Xg +pTV. Since the Legidature can induce any action in theinterval A, it
aq a

can write a statute that induces the Bureaucrat to adopt the Legislature’ sideal point. If the Legidature

prefersthisto Q, so will the President, so the veto does not congtrain the Legidature. But if the
Legidature adopts a statute that induces a” = x_, with some probability (g ) the policy outcome will be
the Legidature sided point with certainty, with some probability ( b ) the outcome will be the
President’ sideal point, and with some probability (1- b - g), the outcome will be the Legislature’s ideal

point plus the random shock due to bureaucratic incapacity. Thus, the Legidature' s expected utility from
adopting this new program (which induces the Bureaucrat to adopt the Legidature’ s most preferred
policy) is given by

-bx3-(1-b-g)s;.

The expected utility of not adopting the new programissimply - Q. The Legidature therefore prefers

adopting her optimal statute only if Q <- Jb x2+(1- b-g)s?. Clearly, theright-hand side of this

® It is quite easy show that the set of unaltered status quos will alwaysbe asingleinterval.
® See, for example, Brady and Volden (1998) and Krehbiel (1998).
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expression is less than O (the Legidature' sidea point) whenever there is any bureaucratic “incapacity”
(i.e., whenever W>0). Itis aso interesting to note that even if x, =x_=0 (so that thereis no policy
disagreement between the Legidature and President) there will be gridlock for status quos lying to the left
of their ideal points.

How is the lower bound of the gridlock interval determined? First note that for Q < x_, any

statute that the Legidature prefers to the status quo is aso preferred by the President (because x, £ x;, ).
Since policy change is congtrained by the set of actions the Bureaucrat can be induced to take, we need

only consider the three policies that might represent the Legislature most preferred inducible action,

b Py relative to the

. TR , é
which are determined in this example by the location of theset A = axg - —, % +
( ple by gk W Xe Wil
Legidature sidea point). The first possibility is the one we have just considered:

Xg - P X, < Xg +£VV’ which alows the Legidature to induce an action a her ideal point. Second, if
q

qw

X, < Xg - P , then x; - P_is the best action that can be dicited from the Bureaucrat. Finally, if
QW QW

Xg <X_, thenitis possible that x +P < X, , which means that the Legidature's best inducible action is
qw

P

Xg W For each of these cases, the lower bound of the gridlock interval is determined by defining
q

which status quo policies of those lower than x_ that the Legidature prefers to the best action the
Bureaucrat can be induced to take.

The logic for identifying the upper bound of the gridiock interval isidentical, only now we must

consider the preferences of the President. Again, there are three cases to consider, which are determined

15



by the location of the set A relative to the President’sideal point. A full characterization of the gridlock

interval is given in Proposition 2.

Proposition 2: The upper and lower bounds of the gridiock interval are given below.

qW- —

1 If 0<x, - 2, Q:-\/bx§+(1- b- g)%ﬁ?(s-iwg +s§vH
Q 5 "

2. 1f x.- P <o<x. +P_ 0=-Joxt+(1-b- g)s?
orgw e qu Vb + 9)s.

3. If P 0, Q=- [bx%+(1- b- %g( ig ,U
%o W Q \/XP+( 9)% Y +sL

s
_ u
4. If xB+i<xP, Q=x, + +(1- b- g%?( - Xg - PO +sfvu
qw ; Wg A
B5If xg- P < xo< x+ 2, Q=XP+\/g<§ +(1- b- g)s?
qw qw !

_ s 5 u
6.1f Xp <X - qLV\/’ Q:XP+\/Q(§+(1' b- g)?s' iVV_ XPE +33\,L:J

Proof. See Appendix.

Having established the boundaries of the gridlock interval for al possible parameter valuesin the
modédl, it is straightforward to explore how variables in our model affect the size of thisinterval. First
note that in all possible cases, the gridlock interval will increase in size as bureaucratic capacity

decreases. There are two reasons, both of which are aluded to above, for this relationship. Thefirst and

16



most obvious is the “efficiency effect” -- lower levels of bureaucratic capacity produce greater errorsin
implementation, reducing the vaue of new legidation to al the actorsin the model. As noted in the
discussion of Figure 2a, for example, even if the Legidature can induce an action at her ideal point, she
may prefer no action at al if there is considerable uncertainty about how close the actual outcome from
the intended bureaucratic action is to the Legidature’ sideal point. As bureaucratic capacity declines, the
value of an action at the Legidature’' sideal point will decline, which means that the status will have to
become even more extreme before the Legidature will wish to undertake a new program. Consequently,
low levels of bureaucratic capacity can force the Legidature and President to forgo the creation of new
programs even when there exist programs that both prefer to the status quo. This dynamic corresponds
amogt directly with Carpenter’s (2001) argument that a reputation for competence is necessary for a
department to obtain greater policy authority.

However, the relationship between capacity and gridiock exists for an additional reason that is
unrelated to the straightforward efficiency loss associated with low capacity bureaucrats. We cdl thisthe
“compliance effect.” As shown in Proposition 1, the set of inducible actions shrinks towards the
Bureaucrat's preferred policy as bureaucratic capacity declines (because as capacity decreases, the policy
costs to the Bureaucrat of ensuring a particular level of compliance with the statute will increase). Thus,
for any location of the Bureaucrat's ideal point, as bureaucratic capacity declines, the best inducible action
will move away from the Legidature, the President, or both actors. This makes it more difficult for the
President and Legidature to design legidation inducing a bureaucratic action that both prefer to the status

quo.

As an example, consider Figure 2b, where x, <Q. The figure depicts two different upper bounds

ontheset A. If bureaucratic capacity is sufficiently high, this upper bound could be at x; + W: a,.
q
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Given the location of Q, it may well be the case that the President prefers a new program that induces an
action at @ to maintaining the status quo, and if the President prefers it, so too will the Legislature. But

suppose that bureaucratic capacity were lower, moving the upper bound of the set A to &, <a,. Inthis
case, since the best action the Bureaucrat can be induced to take has moved away from the President's
ideal point, the President may now prefer to maintain Q rather than adopting the new program. Thus, the
low level of bureaucratic capacity has prevented the Legidature and the President from implementing a
new program even though there are many outcomes that both actors prefer to the existing policy.

It isimportant to note that the compliance effect produces a relationship between gridiock and
capacity even in the absence of the efficiency effect. To see this, suppose that rather than implementing a
new program, the political actors were considering modifying an existing one, so that bureaucratic
capacity affects both the implementation of new programs and the implementation of the status quo. In
this model, the “efficiency effect” does not influence the choice between the status quo and the new
program because the same variance in implementation errors occurs for either policy choice. But the
“compliance effect” will still influence the size of gridlock interval. As bureaucratic capacity declines,
the best inducible action will become less attractive to at least one politica actor.

On this point, our argument diverges somewhat from Carpenter’s. He stresses that reputations for
competence increase bureaucratic autonomy, alowing agencies to take on more policy tasks without
explicit legidative approval. In our model, as bureaucratic capacity increases, the Legidature and
President have more opportunities to delegate authority to the Bureaucrat, but they are able to do so
because they can adopt new policy statutes that ensure a sufficient level of influence over which action
the Bureaucrat attempts to take. This legidative route to delegating author ity becomes less attractive as

bureaucratic capacity diminishes.
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Other factorsinfluencing gridlock. One factor that can help offset the negative impact of
bureaucratic capacity on gridlock is the penalty of non-compliance (d ). Asthis penalty increases, the set
of inducible actions expands (because the Bureaucrat will be willing to take actions farther from his ideal

point to avoid the penalty). Thus, whenever the set of inducible actions constrains the gridlock interval

(eg., Xg +pTV< Xp OF Xg - %v> X, ), increasesin d will decrease the size of the gridlock interval.
aq q

Another variable that receives considerable attention in studies of gridiock is policy conflict
between the Legidature and President. Asin most models, asx, moves away from x,_ in our mode,
there will be an increase in the size of the gridlock interval. Such an increase in conflict dways
diminishes the value to the Legidature and the President of adopting a new program (because with
positive probabilitiesgiven by b and g, the outcome will be at the other political actor’ s ideal point). It
a so increases the range of policies between the ideal points of the two political actors that can never be

changed, as in standard models of gridiock. The one interesting exception to this result occurs when both

the status quo and the best inducible action are to the right of the President’sideal point. In this case, as
X, incresses, the value of the best inducible action aso improves for the President, which can expand the

circumstances under which policy change is attractive to the President.

Finally, consider the effect of the Bureaucrat’s policy preferences on gridiock. If the set of
inducible actions does not constrain the gridiock interval (as in the example of Figure 1a), the
Bureaucrat’ s preferences have no effect on its size. But if this set does determine a boundary, then the

gridlock interval varies with changes in the Bureaucrat’s ideal point. If the Bureaucrat’sideal point is
“extreme” (e.0., Xg +pTV <X, O Xg- %V > X, ), then ashisideal point moderates toward the political
q q

actors, the gridlock interval will diminish in size (because the best inducible action will improve for both
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political actors). More interestingly (and counterintuitively), if a centrist Bureaucrat becomes more
liberal, reformsin aliberal direction become more difficult.” Consider the case, for example, where the
President’s most preferred inducible action is lower than her ideal point and the status quo is rather
conservative. If x, movesto the left, so does the President’s best obtainable action. This makes her less
inclined to agree to alow liberal changes to conservative status quos, thereby expanding the gridlock set
upward.®

These substantive results regarding the size of the gridlock interval are summarized in

Proposition 3.

Proposition 3: The size of the gridiock interval

Always increases as bureaucratic capacity declines.

Decreases as the Bureaucrat’ s penalty for non-compliance increases, but only if the set A of
inducible actions by the Bureaucrat defines a boundary of the gridlock interval (Cases 1,3,4 and 6
in Proposition 2).

Increases as policy conflict between the Legidature and President increase, except when the
lower boundary and the status quo are both to the right of the President’ sideal point (in which
case increased conflict can lead to decreased gridlock.

Decreases asthe ideal point of “extreme” Bureaucrats become more centrist and increase as the

ideal point of “centrist” Bureaucrat’s become more extreme.

" Because of symmetry, the same can be said for conservative policy changes when the bureaucrat becomes more
conservative.

8 The model of McCarty (1999) exploits asimilar tradeoff. In that amodel, a president might wish to use his
appointment power to move an agency in the direction of the legislature to increase the legislature’ s willingness to
fund the activities of the agency.
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Proof. See Appendix

Conclusion
In this chapter, we have presented a modd of severd previousy neglected features of legidative and
bureaucratic institutions and their effect on legidative gridiock. We have focused in particular on
bureaucratic capacity, afeature of bureaucracies that varies over timein the U.S. federal government,
across federa agencies, and acrossthe U.S. States. We argue that there is a strong positive relationship
between increases in bureaucratic capacity and the adoption of new policy programs.

Our andysis focuses on two mechanisms by which bureaucratic capacity encourages new
legidation. The “efficiency effect” is straightforward and unsurprising: as the competence with which
agencies implement new programs increases, the payoff to all actors of adopting new programs also
increases. This expands the possibility of executive-legidative agreement on new policies.

The second mechanism, the “compliance effect,” is more subtle, and represents what we fedl is
the moreinteresting insight from our model. We do not assume that bureaucrats automatically comply
with policy guidelinesin statutes. They must choose to do so, and their capacity to realize the outcomes
intended by their actions affects their willingness to try and do so. This link between bureaucratic
capacity and compliance incentives influences the extent to which politicians can design statutes that
yield desirable bureaucratic actions. Since declines in bureaucratic capacity make it more difficult for
bureaucrats to comply with statutes, low-capacity bureaucrats are less willing to make the policy
sacrifices that may be necessary to ensure compliance. Conseguently, politicians delegating to low-
capacity bureaucrats have to design statutes that allow these bureaucrats more latitude to pursue their own
preferred policies rather than those of politicians. This decreases the incentives of politicians to adopt

new programs.

21



Politicians, then, should always prefer high capacity bureaucrats. And when thereis policy
disagreement between the legidature and executive in American politics, this preference for high capacity
bureaucrats exists independent of whether the bureaucrats share the preferences of any particular
politician. A Democratic-controlled legidature, for example, would prefer high-capacity “Republican”
bureaucrats to low capacity “Republican” bureaucrats because this capacity facilitates mutualy beneficia
policy bargains between Republicans and Democrats.

These observations about the compliance effect focus our attention on two empirical issues
regarding the relationships between politicians, bureaucrats, and policy change. First, as noted in the
Introduction, the vast mgjority of forma and quantitative empirical research on policy change focuses on
how policy conflict between legidature and executive influences law production. Our analysis suggests
the value of incorporating measures of bureaucratic capacity into such anayses. Conflict across the
legidative branches, for example, could be high, but policy change could nonetheless occur if
bureaucratic capacity is sufficiently high. Conversely, policy conflict across branches could be low, but
policy change difficult if bureaucratic capacity islow. Thus, our empirical understanding of law
production should improve if we interact measures of bureaucratic capacity with measures of preference

divergence across political principals.

Second, our model suggests a correlation between bureaucratic capacity and the use of policy
details in statutes that create new programs. When capacity is low, statutes must give bureaucrats more
policy leeway so that bureaucrats will not be inclined to ignore the policy instructions all together. As
capacity improves, politicians are better able to use policy details to micromanage bureaucratic behavior.
Thus, not only the production of new legidation, but also the nature of new legidation should be

influenced by bureaucratic capacity.



While afull scale empirical test of these hypotheses is beyond the scope of this chapter,
Heitshusen and Y oung's (this volume) measure of legidative productivity in the late 19" and early 20"
century may be useful in determining the extent to which enhanced bureaucratic capacity associated with
civil service and progressive-era bureavcratic reforms contributed to increased legidation during this
period. By counting changes to the United States Code, their measure reflects both the production of new
laws and their scope and specificity, thus an ideal indicator for assessing our hypotheses.

While not establishing any causal link, changesin Heitshusen and Y oung’s measure seem to
readily track Johnson and Libecap’s (1994) measure of the percentage of the federal workforce covered
by the provisions of the Civil Service Reform Act of 1883. In the ten years prior to the Pendleton Act, the
number of changes to the code ranged from 200 to 300 with an average of 240. In the decade following
the Pendleton Act, the number of changes increase markedly to around 340 per biennial congress.
However, there is reason to believe that the full effects of Civil Service Reform would not be felt
immediately. Coverage as percentage of the federal workforce was low and numerous loopholes left open
the possibility for patronage appointments.” Even 10 years after the act, only 20% of the federal
workforce was covered by its provisions.® However, following numerous executive orders reclassifying
positions and closing loopholes, coverage reached 80% by 1920 before leveling off.  Over this same
period the average number of code changes crept above 1300 until leveling off with very little change
until the New Deal.

While these patterns certainly should not be mistaken for hard evidence of a causal link between
bureaucratic capacity and legidative output, our hypotheses hold up at least as well as competing

explanations for increased |legidative activity over thistime period. As Heitshusen and Y oung point out,

® See Skowronek (1982) and Johnson and Libecap (1994).
10 Johnson and Libecap (1994) figure 3.2.
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critical eectionsfail to provide a suitable explanation for increased legidative output. Indeed, changesto
the code began trending upward in the early 1890s well before the Democrats were routed in 1896. The
emergence of progressivism also provides an incomplete explanation. The upward trend began under the
conservative presidencies of Grover Cleveland and William McKinley and accelerated dramatically prior
to Progressivism'’ s high watermark, the presidency of Woodrow Wilson.™

Finaly, in concluding, we should also point out an important avenue for further development of
the theoretical argument. Our model assumes that bureaucrats and politicians are equally informed about
which policies will yield desired outcomes. By contrast, most existing theories of delegation quite
reasonably assume that bureaucrats have an informational advantage — that is, bureaucrats are assumed to
have greater policy expertise than legidators. In such models, the challenge for legidatorsis to exploit
the bureaucrats expertise by delegating in away that encourages bureaucrats to use it on the politicians
behdf, rather than against the politicians. It seems reasonable to assume that in many instances,
bureaucrats at the top of an agency do have an informational advantage, but that there nonetheless may
also exist variation across agencies in their capacity to implement their intended actions. 1t would
therefore be useful to explore how policy expertise and bureaucratic capacity interact to influence

delegation and policymaking processes.

1 We certainly do not completely discount the role of Progressivism. First of all, like all models of legislative
productivity, our model associates increased productivity with changesin political preferences. Secondly, amajor
objective of Progressive reformers was implementing reforms to enhance bureaucratic capacity.
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Appendix

Proof of Proposition 1. The bureaucrat's expected utility of attempting to implement the policy a is

given by
ag (% - %)  +9(x - x5) +(L- b- g)(a- w- x5)* f(w)dw
- OB b g)(a we x bk, 1)+l - 1) ot (w)ew
Vé)g( -g)(a- w- %)  +b(%e- X5 +a(x - %) +gd8f (w)dw

Evaluating the integrals in Bureaucrat’ s expected utility yields
(1-b-g)si-b(%- %) -g(%- %) - gg-F(a- x)+F(a- X)g

EUs(a]x)=-(1- b- g)(a- x)*-

where F(+) isthe cumulative distribution function for w. The first order condition for a maximum is

%B(a)zi(l- b- g)(a- x;)- gdgf (a- X)- f(a x)g=0 (0.2)
a
Because of the f (a- X)- f(a- x) term, thisfirst order condition depends on the position of a relative

to X, X ,and W. For example, suppose (asin Case 1, below) that a> X- W and a < Xx+W so that

f(a- X) and f(a- x) arepositive. Then thefirst order condition is
éW-|a- X W- [a- x|

TEU, ( )
Ta ~2(1-b-g)(a- x)- gdg W W
or
TEUg(a) . v\ da-X-|a-®u_
- 2(1- b- g)(a- %) gdé e H_O
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Because of the absolute value signs, this expression will depend on whether or not a lies between X and

X. If x<a<X,itreducesto

U, (3) _ x+x- 220
ia -2(1- b- g)(a- xE,)+gd8 W H—O
Ifa>X,itis
TEUs (@) 21- b- g)(a- x)- ga&Xl=0
1a g Xg)-9 SWQ U

Thefirst order condition would also be effected by a <X - W and/or a > x+ W since one or both of the
density functions would be zero.

In total, there are ten different possible expressions for (0.1) depending on conditionson a, X, X,
and W. Each set of conditionsis listed below along with optimal action a” that satisfy (0.1). For

examplein case 1 below, a’ isasolutionto (0.1) if and only if x<a <X,a >X-W, a <x+W,

and a _qV\fxB+p[x+x]
qW’ +2p

1. If x<a' <X, d >X-W, a <x+W, a’ _q\/\FXB+p[X+X]
qW +2p

2. If X£a*<7,a*<7-W,a*£X+W’a*:qVV2XB+p(l(+W).
B B W +p

3 If x<a £X,a3X-W,a >x+W, a—qWX+p(X w)
qW +p

4. If x<a’'<X,a <X-W,a >x+W,a =x,

* * — * p i
5 Ifa <xand a >X-W, a =x, +——|X- X
X X, qWz[ by
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WX, - p(x- W)
QW - p

6. If a’ <x, a<x- W,a >x-W, a =
7. Ifa £x-W, a =x

8 Ifa >xXanda <x+W,a =x,- LWZ[Y by

q
9 Ifa >xand X+W>a >x+W, a’ —qWZX - p(X+W)
W - p
10. If & 3 X+W, a" =x,
The second order conditionsare - 1- —— 2P for case 1, - 1- —P__ for cases 2and 3, - 1+ P for cases 6
aw oW aw

and 9, and - 1 for the remaining cases.

Tosolvefor a we first must examine whether any of cases 1-10 can be satisfied simultaneously.
It is straightforward to show that if p<qW?, then all cases are mutually exclusive. Therefore, given that
the second order conditions are satisfied in al cases, a solution that satisfies any first order conditions and

the corresponding case constraints represent a globa maximum.

If p>qW?, the cases are no longer mutually exclusive. For example, case 6 requires that

QWX - p(x- W)
W - p

a>x-Wanda = . These two conditions can only be satisfied smultaneoudly if

a’ £ x- W, which is the condition for case 7. Thus, whenever case 6 is satisfied, case 7 is satisfied as

well. Similar analyses reveal that cases 9 and 10 are satisfied simultaneously, cases 2 and 7 are satisfied
smultaneously, and cases 3 and 10 are satisfied smultaneoudly. To determine the optima action by the

Bureaucrat in these cases, first note that the second order conditions for a maximum are not satisfied in

cases 6 and 9 when p>qW?. Thus, the optimum action is computed by comparing the solutions for each
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remaining pair of cases directly. Comparing 2 and 7 reveals that the solution to case 2 is optimal if and

é U
S|a@W+po Y
X, +WE (2 =- 103 X (0.2
N T
é = U
xB-Wéfzée“qJ'pg-luﬁy 0.3)
gV & Wa 5

Given that the 10 cases plus equations (0.2) and (0.3) characterize the optimal bureaucratic action, we can

only if

turn computing the maximum and minimum actions that the bureaucrat can be induced to take. Note that
in cases 4, 7, and 10, the maximum and minimum action is X, . In the remaining cases, the optimal action
isalinear function of either X, x, or both. Therefore, the largest and smallest a must come at a
boundary point contained in the constraintson X and x. However, in all of these cases except 2 and 3,
the constraintson X and x are open intervals which do not contain their boundaries. Therefore, the

maximum and minimum actions must either be x; or lie on the extreme points of case 2 or 3.
First, consider p<qW’. The extreme values on case 2 occur when @ = x or a” = x + W which

. _ p . _ . . : T pu
leadto & =x, +— and @ =x,. Since a islinearin x for case 2, any actionin ax,,Xs +—,; can be
X5 W X5 X y SXB B qWH

induced. Similarly, in case 3, the extreme valuesoccurat @ =X and @ =X- W or @’ =X, - pTV and
q



a =x,. Thelinearity of &’ in X suggeststhat gxa - XB§ isinducible. Combining case 2 and 3,

. . . é p p u
theinducible set is ax; - —, n.
induci i 8><B qWH

Now consider p>qW?. Given (0.2), the upper boundary of a for case 2 occurs when

X=X +Weé 23?4\/\/2 ;-1u sothat exB Xg + P W o ulSlndUC|bIe Similarly, (0.3) implies that
g\J & aW 5 g qw\]|0+q\/\/2

&

b
e u
c  p | W U .
&% - — , X5 U isinducible from X satisfying case 3.
g awWNp+aw' °q
QW _p : N . o
The fact that - > if and only if W >p implies that we can write the inducible
qW\p +qW  qw
set as
u
A= ex - m|n|— m|n| P p
W I0+q qW TqW p+q qug
?

Proof of Proposition 2. Let &; be the most preferred inducible policy for jT {L,P}. Given

Proposition 1 and the fact that preferences are single peaked, 4, ) { a, X a} The set of status quo

changes that each principal will veto are given by

-b(xp- xj)z- g(xL- X, )2- (1- b - g)gélj - xj)z- sVZVSE-(Q- xj)2 (1.2)

The set of status quos that satisfy (1.1) can bewritten as §Q,,Q, f| where
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Q =X - \/b(xp- xj)2 +g(xL- X, )2+(1- b - g)gé - xj)2+sv§3 (1.2)

and

2 2 A0 n 2 N
Q =x +\/b(xp - xj) +g(xL- xj) +(1- b - g)gaj - xj) +SV§E (1.3)
Sinceit can be shown that Q_ < Q. for al valuesof &4 and 4,, Q=Q . Similaly, Q=Q,. Cases1-3

represent Q for al possiblevaluesof & : a,0,and a. Cases4-6 represent Q for al values of a,?

Proof of Proposition 3. In addition to the conditions defining each of the cases, the following

implications of Proposition 2 are useful in signing the derivatives for the various comparative statics:

1. Q<0
2. Q>x,
i :
(eyY2 T
3. E:-E::q\/\/2 1T'>O
W IW {p  4W e 1 57
> ]
19 (p +quw?) &P +aW' g [
| o :
T :
,fa_ a_i W 1 [
9419 ! vz gt Y
id 1 i-2g€ 2 u q i
! &W +p (q\/\/2+p) Ib
Ja _fa _
s X
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Bureaucratic Capacity:

Casel: —= = Sat2 , Wl
woEw 6 f
CaseZ:E:MQ'l<o
W 6 —
Q e, _Ta awWo,
Cae3 —==x23—+—/
wo g w e e <O
.10 _¢ fa qW,= .1
0&4._:" - —_— - >o
w (XP Q)T[VV GHEQ XPH
C1Q_gW =
Caehb ——=—_ - 0
w6 &0l
.10 _é fa oW~ .1
Case6: Tr\_N_A(— Xp)ﬂ—WJf?HEQ'XPH >0
Penalty: d
Casel: E=2§1EQ'1>0
{d d =
Cae3 R -z 5150
{d d =

. 1Q v Ta ., -1
Cae4. —=- -a)—e0-
(XP )ﬂdé? %H <0

d
ﬂ(j_ fa =~ -1
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President’sideal point:

Cases 1-3: Q. -2bx,Q* <0

ixs

P

Case5: %=1+ngpg(3- xpﬂ_l >0

P

Q ) = 1<
Ca6: K:1+2ggxP - (g- xP)HgQ- xPHl>O

Thislast result is caused by the ambiguity of having X, move both toward Q and a.

Bureaucrat’s |deal Point:

Cae 1l 1.?—(—3:2@(_2'%0

Xg

Case3: ] =2aQ '>0
xg -

Case 4: E=—2(xp -3) - % <0
ﬂXB

Case6: 12 = (a- %)~ %.f >0 ?
xg
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